




THE 


hAW reports 

9F 

BRITISH INDIA 

BY 

U. SUBRAMANIAM. b.a.. b.l.. 

AND 

M. V. KRTSHNASWAMY. b.a.. b.l.. 

VAKILS, HIGH COUBT, MADBA8. 

BOMBAY Vol. 8. 

IHE Indian Law Reports 

BOMBAY SEUIES 

Vol. XVin-1894, 

VERBATIM REPRINTS 

With the Qracious Permission of the Government 0/ India. 

PUBLISHED BY 

THE LAW REPOBTS OFFICE. 

MADRASi SOUTH INDIA. 

1916. 

. » 




*TASLlil» OF CUSBS CITKO. • 


IX 


e 

HAI— SOO * ' . 

Haigv. Gray. 3 DeG. & 8ni.,74l' .... ' ... . 

Haigh V. Hafgh, 3 J)oG. F. & 3., 167 at p. ICC . 

Haji SayaJ V Vunkta, I.L.B., IS Bon., dl4, 

Haji Sayad v. Vonkta, I.Li.R., 15 Bom.-,414, ... • 

Hakma Marfji v. Ayab Maji, i Bom. Efio.R., 19 O.G.J. 

Hall V. Hnflam. 2 Lev.. 188 ... ... * ... 

Hallctt’s Kfltato, In re, iH Ch. D., 69(i * ... • * 

Hammond v. Bussey, 20 Q.B.D., 79 ... 

Hanmant V. Jayarao, I.L.R., 13 Bom., 60 ... ... * 

Hanmapa, In re, I.L.R., 13 Bom., 281 

Hardei v. Ram Lai, I.L.R., 11 All., 319 

Hare’s Case, L.R , 4 Ch., 503 

Hargovan v. Narran, 4 Bom. H.C.R., 31 A.C.J. 

Hargrave v. Hargrave, 9 Beav., ^62 ... « 

Haritv. Lakshman, 1 L.R., 5 Boni., 614 

Handas Saiiyal v. Praii Nath Sanyal, I.L.R., 12 Cal., 5t>6 

Hari Gopak v. GokaldaK Kushabs 8het, l.L R., 12 Bom., J68 

Harilal Harjivaiidas v. Prarivnlavdas Piirbhiidas. T.L.R. 16 Bern., 

Kari^Mahiidaji v. Balam&hat, I L.R., 9 Bom., 233 

Hari Narayan v. GR-npatrav Daji. I.L.R., 7 Bom., 272 ... 

Hari Ramcbandra v. Mahadaji Vishnu, 8 Bom. H.C.R., ^0 A.C. . 
H^ivallabhdas v. Utamchand, 8 Bom. If.C R., 236 O.C.J? 

IJari Vithal v. Jairam Viihal, 1 L.R., 14 Bom., 697 

Hari’Yarnaji v. Ramabai, Printed Judgments for 1880, p. 25 

Harjivan^Anandram v. Naran Hanbhai, 4 Bom. H.C.R., 31 A C.t 

Harkisanda.s v. Bai Ichha, I.L.R., 4 Bon^., 156 

Har Narairi Singh (Raja) v. Chau^rawi Bhagwant, L.K., IK T.A , T 

Harvev v Shelton, 7 Bea., 455 atpp. 402,464 

HasatiAh v. Nuzo, T.L.*R , 11 AIL, 456 ... . ... 

Hastinj^, In ft, 9 Bom. H.C,R,, 154 

Havelock’s ^Trn^t, In re, 35 li. J. Ch (N. S.), 228 

Hayes v. Christian, I.L.R., 15 Mad.. 414 

H«.yraan, Ex parte, 8 4!h. D., 11 ... 

Heath v. Border, 16 Moo. P.C., 1... * 

Hollier v Silloox, 19 L.J. Q.B. (N.S.), 295 ... 

HeAiendro Goomar v. Rajcndrolall, I.L.R.,^ Cal., 353 .. 

Herz V. Union Bank of London, 2 Gif!., 686... 

^ievdon’fi Case, 3 Rep.,«76 ... ^ 

Hoyman v. linbois, h R., 13 Hq., 158 

H48n, par/e. L. R., 2 Ch., 650... • ... * 

Hickson v Darlow, 23 Ch. D., 690 

JHlill V East and West India Dock Com pan v, 9 Ap. Ca., 448 ‘ 

Hill, Ex parte, 23 Cb. D.. 655 
Hill V. Kirkw.od, 28 W. R.,358 ... 

Hill V. Tupper, 32 L. J. Kxch., 217 

Hinjalaya Bank v. SimPa Bank, I.L.R., 8 All., 23 

Hinde V. paifdry, I.L.R., 2 Mad., 1^ • 

Hinde v Liddell, L.R . 10 Q.B., 265 
^nton, Ex parte, ^ Deac. & (Hi., 407 
Htrabai v. Lakiiftmibai, I.L.R. , 11 Bom., 573... 

Hira Lai v. Bhairon, I.L.R., 6 AdL, 602 

Hi’ralal v. Budho, I’rintod Judgments for 1883, p. 172 ... ^ 

Him Lai y, liatadin, LL.R., 4 All., 135 ... ...» 

Kira Lall^. Budridas, L.R., 7 I.A., 107 ... ... * 

Hirbai v. Jan Mahomed Khalakdina, I.fj.R., 7 Bom., 229 
)7irbai v.JIui Mahorr«?'u^halakdina, I.L.R., 7 Bom., 229 
Hirjiiihai v. Jamsetji, yfiutcd Judgments foi*l89p. p, 250 , 

* Hfru V. Bhikaji, Printed Judgments for 1888, p? 131 ... 

Hoaftj V. O.sborno, L.R., 1 Kq., 585 


Hole V. Sitting\)ourne Railway Company, 6 H 
Holland v. Worley, *26 Ch. D., 678 
Holies v.^Wyso, 2 Ven>., 289 
Hollins V. Fowler, L.R., 7 H»L., 757 * 
Honeycomb v. Waldron, 2 Stfange, 1064 • 
Hood’s (%,se,.4'Moc9dv’8 Cr. Ca., 128 * 

Uoole V, Smith, ITi Cb. D., 434 1., 

9 * 


&*N.. 488. 


H bom. 

PAGE 

xvii ... 

12 

... XVIII .. 

306 

... XVIT ... ‘ 

636 

... XVJIT ... 

113 

... XVTTl ... 

230 

... XVII ... 

12 

.. XVTTT ... 

125 

... XVITl ... 

306 

... XVII ... 

757 

... XVII ... 

688 

... XVII .. , 

97 

.... X^IIJ ... 

166 

... XVII ... 

403 

-tt XViil ... 

169 

.. xvni ... 

447 

.... XVHI ... 

612 

... xvn ... 

415 

229. XVII ... 

694, 710 

... XVITl ... 

592 

... xvm ... 

390 

r.... xviri ... 

333 

... XVII ... 

665 

... xvm .. 

149 

.. xvii ... 

633 

....• XVII .. 

488 

... XVII .. 

382 

5... XVII ... 

2i7 

... XVIJI ... 

;i06 

... xvir 

757 

... XVITl ... 

661 

... XVII ... 

600 

... XVII ... 

574 

... XVII ... 

72 

... xvm 

7(>5 

... X Mll ... 

259 

... XVM ... 

565 

... xvm 

488 

XVII .1 

382 

... xvm n 

169 

... XVII ... 

316 

... XVII ... 

* 714 

... xv\i ... 

578 

... XVII ... 

317 

... XVII .. 

714 

... xvm ... 

380 

... xvm ... 

358 

... XVII ... 

128, 576 

... xvm ... 

306 

... XVII ... 

. 339 

... XVII ... 

• 501 

... xvm ... 

701 

... XVII ... 

• 657 

... xvm ... 

371- 

XVIIT ... 

734, 736 

... XVII ... 

499 

... X’^III ... 

181 

... XVilL.. 

677 

... ‘xvii ... 

. 367 

... xvii ... 

351, 354 

...! xvii ... 

311 

•...fXVIll ... 

4HS 

.f. XVII ... 

113 

.r. xvm ... 

676 

... xvm ... 

358 

... x\jii ... 

' 66P4' 

... XVII 


• 


t 




• TABLE OP OASES 


HOP-IN- 


k ial I 
fSre 


Society, 4 Ch. D., 327... 


Hope V. Tnti rnaiJoijaJ P'i 
Hopper, Re, L R , 2 

Hormarji Ardtj>ir I.L.R., 17 'Bom., 313 

Hormusji v. Bm Dbanbaiji, I.L.R., 12 Bom., 164 
IIoFiscin Bukrtli Khau (Rajah) v. Baboo Roy f)liunput Sing Bah 
18 C.W.R., 289 ... • ... #... ^ ... 

Hugh Balfour & Co. v. Kilburn & Co.,*j H^de, 274) 

HugboPv. Jones, 26 Bcav., 24 ... ^ 

Hughes V. Por(Mval, 8 Ap. da., 443 ... . 

Hughes V. Williams, 3 Mac. <fe G., G83 •• 

Hull V. Tluffam, 2 Lev., p. 188 ... 

Hull and Couritv Bank.. In re, 15 Ch. D^, 607 
Hulso V T^vernor, L.R., 2 P. & D., 261 
Humeeda v. Budlui*. 17- W. R , Giv. Rul., 5*25 
Hunt V. Halse, L Ft. (1892). 1 Q.B., 203 
Hunter v Bullock, L.R?^14 Eq., 45 #... 

Huro Krishno Doss v. Moteo Ohand Baboo, % C.W.R. , 

Hurpurshad v. Sheo Dyal, ^ R,, 3 I.*A., 259 ... 

Hutton V. Warren, 1 M. & W., 474 
Hyde v. Johnson, 2 Bing. N, CT, 776 ... • 

• I 

% 

Ibrahimbhai v. Kabiilabhai, I.L.lf., 18 Bom., 72* • ... ... XTIII ... 

Imam v. B.*lammii. I L.R., 12 Mad., 334 ... ... ... XVIII ... 

Imperatrix v. Annya, Cr. RuL No. 40 of 1890 .. ... XVIII ... 

Imperatrix v. Gopala, Cr. Rul. No 7 of 1891... ... ... XVII ... 

Imperatrix v. Kabhai Ujam, Cr. Rul. No. 26 of 18ii7 ... ... XVIII ... 

Imperatrix v, Kalidas Samal, Cr. Rul. No. 57 of 1889 • ... XVIII ... 

Imperatrix v, Karmashankar Bhaishankar, Cr. Rul. No. 86 of 

3rd December 1888 ... ... ... ... ...• XVII... 

Imperatrix . Mahomed, Bom, H. C. Cr. Rul. No. 72 of 1886 ... XVll 

Imperatrix v.Vithal, l.Jj.R., 6 Born , 19 ... ...^ • ... XVIl^.. 


Civ Rul. 


BOM • . 
XVIII<..« 

PAGE 

156 

... XVII ... 

•136 

... XVII ... . • 

• • 334 

... XVIII .* 

adoor, ^ 

760 

... XVII ... 

379 

... XVTI ...• 

591 

... XVII ... 

660 

. . XVII ... 

310 

... XVIII ... 

169 

... XVII ... 

12 

... XVII ... 

471 

... XVII ... 

150 

... XVTI ... 

5 

... XVTll ... 

359 

... XVII ... 

354 

. 260. XVIII ... 

• 143 

... XVIII ... 

306 

... XVII ... • 

143 

.... XVII ... 

178 


387 


Imperial Ilydropolis Hotel Company v, Hamson, 23 Ch, i.k, at 

p. 12 ... * 

Tnderun Valungypo^y Taver v. Ramasawmy Pandia, 

141 at p. 159 ^ ... 

Indukuri Rank! v^Ycrr-nnilli Subbarayudu, T.LfR., 6 Mad. 

I 7 ire Alexander Palace Co , 21 Ch. D., 149 ... 

I 7 t re Ameer ^an, 6 Ber3^, L.R., 392, 469 ... % ... 

In re AimapurtT^bai, I. L.R , 1 Bojji., C.?0 
hi re Asiijtic Bankinj^Corporation, L.R., 4 Ch,, 252 
In re Babaji, 2Cthw^pnl 188^ 

Tim vf> Tla.firi T^r'iuri fl v rii.n ^ 


4KVTII 


f^rie Ador, L.R. tI8J'I)i 
, 22l!!* ... • 


In rc Badn Pras.ad v. Baran Lai, l.L R., 4 All., 359 
Jn re Bai Fc rozbai, Printed Judgments for 1884, p. 172... 

Jn re Balaji Ranchoddas, J.L.R., 5 Bom., 680 
In rc Bellcnconf.rc, L R. fl891), 2 Q.B., 122... 

In re Bennett, L.R. (1892), Ch., 154 
In re Birkett, 9 Ch. D., 576 ... ... • 

hi re Boycott, 29 Ch. D., 571 
In re Browne and Wingrove ; Ex 
2Q.If., 574 

In re Cape Breton Company, 26«Ch. D., 

In re Cftthcart, L.R., 5 Ch., 703 
Ghamia, 7 C.L.R., 354 

In re Cheesman. L.R. (IBftl), 2 Ch., 289 ... ; ... 

in re Dillon, 44 Ch. J)., 76 

/n re Douglas, iijE^Gh. D., 472 ... ^ 

In re Faure Electric Aocumulator Compirtiff. 4(T0h. D., 141 
In re Fo#est of Dean Coaft Mining Compan)^ 10 Ch. D., at p. 461 
In re Frape, L.tt , (1893) 2 Ch., at p. 296 
In re Frazer, 22 Ch. D., 8ip ...• 

In re Gholam Rasul Klftm, 1 Bcng. L.R, (O.C.), 130 ... 

In re Gopal Chunder^Sea* 2 BouL, 119 

I«5« HalleU’sEBtate. J3C!h. B., fi96 * ..• * ... • 

^n re Hanmapa, I.L^^., 12*Bom.,' 281 ... • ... * 

•fai^rellavelock’aTitisD, 35 1*.*J.,Cb. (N.S.), 228 , * 

^ft|^U(4Pper, L.R., 2 367 ... # ... ^ 


1% Moo. I. A.. 

... XVIII 
.. XVIII 
.. XVIII 
..•XVIII 
.. XVII 
.. XVIII 
.. XVIII 
.. XVIII 
. XVIII 
.. XVIII 
.. XVll 
..•XVIII 
.. XVll 


XVIII ... 

XVII»... 
... XVIII ... 
... XVIII ... 
... •XVll ... 
... XVIII ... 
...XVII ... 
..^ii^III ... 

. •XVIII ... 

... XVIII 
... XVIII 
... XVJII 
... X^II ... 

... -XVII ... 

... XVIII ... 

... xviir. 

... XVII :,ti 
a,. XV4I ...* • 




.4143 
681 
• 379 

• 751 
379 
379 

• 733 

• 189 

189 

1M27 

181 
■ 163 
126 
•642, 65? 
749 

667 
4dl 
33r 
61, 63 
374 
• •123 

, 353 

194 

9% 

272 . 

, 103 

196 
498 

• 136 

• 1'27 , 
110 • 
•193 
560 
340 

• 319 
125 
688 

• 660 

186 



/ TABI^B op CjWRS CITBD. 

. 

^ • . 

In re HormA*ii\rdcKer flormarji, I.L.R., 17 Bom., 313 
In and County Bank ; Buiy^ess's Case, 15 Ch. 1),, 507 

/n re Jackson, etc., 40 Ch« D., 495 ...• ... • 

In re Jame^ Hastings, 9 Bom 164 

In re John WilliiiB, 2 Burr., 262fl... • * 

In re Kali Roy v. Queen-Emprpas, l.L.Rf., 16 Cals, 725... * 

In re Kathia^var Trading Company, Time# of Inc^a, May ] 
In re Khattija Bibi, 6 Beng. L.R., 567 ... 

In re Kokya Dine, 2 Beng. L.R., 79 J. — ... * 

In re Land Acqui-sition Act, 15 Bom., 279 .• ... 

In re Leon, L.R. (1892), 1 Ch., 348 ... ... * 

In re London and Suburban Bank, 19 W.R., 950 * ... 

In re Mammoth Copperopolis of Utah, 60 L.J. Ch., 11 
In re Massey, 34 Boav., 463 

In re Mercantile Credit and Financial Association, 3 Bom. TI 
125 0.C.J. ... •- ... • 

In re^Miller’s Dale and Ashwood Dale Lime Company, 31 Ch, D 

In re Mower’s Trusts, L.K., 8 Eq., IJO 

1)1 re Muttjp Lall Ghose, I. L.R., 6 Cal., 308 

In re National P’und Assopiation, 10 Cbk D., 128 ... • 

In red^lational P’uiidfi Assurance Company, 10 Ch. D., 118 

In re Nizam of Hyderabad, T.L.R., 9 Mad., 266 

In re Omritolall, I.L.R., 1 Cal., 78 ... ..s 

In Oxford Benefit Building and luvestnfont Society, 35 CB. 1> 

lure Perkins, 24 Q.B.D., 6i3 

D: re*l*hipps, 1 1 W.R., 730 

In re Ramknshna, I.L.R., 9 Born., 47 

In re Ramprasad, Beng. L.R., Sup. Vol.„42C 

In re Ramsebak Ml^^se^, 5 Beng. 179 ... 

In 9e R. lirowu, I.L.R., 12 Cal , at p. 634 ... 

In 7'e Richards, 36 Ch. f)., 641 

In le R/bhards*; Sbenstone v. Brock, 36 Ch. D., 641 

Jfi re Kouse,an(k Meier, L.R.f 6 C.J-’-, 212 . ... ' 

hi re Rowland, Ij.R., 1 Ch. Ap., 421 


In re Shri Nana Maharaj, I.L.R., 16 Bom., 729 
in Skegg, 25 Q.B.D. , 605 ... •... 

In re Smith, 42 Ch. D-, 302 

fn re Stal()lefoj:d Collier}^ Company, 14 C(|. D.,’432 
in re Sutton, *28 Ch. D., 464 

/nTe Swire, 30 Ch D., 239 ... • ... ...* 

Jn re Symons, 21 Ch. D., 757 

in re The Kondoli Tea Company, I.L.R., 13 Cal., 42 ... * 

In re Thompson, 30 Ch. D.,*44\ at^p. 460 

in re Walters, 9 Beav., 299 

hi re Whalley, 20 Beav., 576 

In r# Whitehouse & Co.,* 9 Ch. D., 595 

in re WilUanfs, 5 Ch. D., 736 ... • • 

In re Worthington & Co.’s Trade Mark, 14 Ch. D.,'8oo... 

Ip the goods of Ranichand Seal^ I.L.R., 5 Cal., 2 , ... 

Irltngowda v. L#hapa, Printed Judgments for 1893, p. 382 
Ireland v. Livingston, 5 Eng. & Ir. Ap., 395 ... * 

^ Irrawaddy Flotilla Company v. Bhugwandas, I.L.R., 18 Ci\)., 620 
Ishitn Chqnder v. Iridra Naruiu, I.L.R., 9 Cal., 788 ..., 

Ishwardas^v. Dosibai, I.L.R., 7 Bom., 316 ... ... * 4 

Ishwargar (Mahant) v. Chudasama Manabhai, I.L.R., 13 Bom., II 
Isri Dut k^^er v. Hani-'i^uTti Koorain, I.L.R., 10 Cal., 324 


Jackson v. Murphy, 4 Times Law Rep., 92 ... ' m 

Jackson, etc., in re, ^40 Ch. I)., 495 ... ... r ' 

Jagabhai^v. Vijbhukandas, I.L.R., 11 Bom., 37 
Jaikisondas Gopaldas v. 41arkisorj(fas Hu^ocRandas^ LL.Jt. 

2 Bom., 12 • ... ' ... %... 

JaikrishAii v..CiakBttmanrav, Printed Judgments for 1890, n. 179^^ 
Jairam v, JOma, 1«L.R., 11 Bom., 361 ... , • * 




• i 

BOM. • 

PAGE 

# 

... XVII ... 

334 

... XVll ... 

471 

... X'VIll ... 

196 

... xViii ... 

661 

... XVIl ... 

337 

... XVIJ ... 

2G3 

... XVJI ... 

471 

.. XVITI ... 

645 

... XVIT ... 

391 

... XVJH ... 

185 

... XVII ... 

382 

... X\ IIT .. 

66 

... XVlll ... . 

124 

... x\yii ... 

196 

.rxvin ... 

155 

11 . XVIll ... 

156 

.... XVllI ... 

172 

... xviu . . 

584 

.. xvni ... 

129 

... XVlL ... 

47J 

... XVIU -- 


... XVIll ... 

645 

J2. XVTII .. 

123 

... XVll ... , 

208 

... XVlil ... 

(ioy 

XVIU ... 

176 

... XVIU .. 

581 

... XVil ... 

340 

... XVii ... 

3.40 

... xvii-..r 

4518 

... XVIll ... 

JftO 

.. XVII ... 

136 

... XVII ... 

72 

ce 

... XVlll ... 

123 

... XV%11 ... 

583 

... XVM ... 

317 

... XVll ... 

218 

XVil \ 

673 

... XVITI 

138 

... XVll ... 

660 

... ... 

* 111 

... XVll ... 

250 

... XVIU ... 

196 

... XVlll ... 

196 

... XVIU ... 

196 

... XVIT .. 

470 

.. XVIT ... 

354 

.. XVII ... 

59i 

... XVIII . . 

. 339 

.. xvin ... 

• 09 

.. XVJl ... 

j:)G 

.. XVII ... 

421 , 724 

.. XVll ... 

26 

.. XVJl ... 

6 G 0 * 

6 . XVJl ... 

551 

.. XWll ... 

706 

ft 


• 

xvjit*... 

718 

...,XV 1 U 

196 

•f. XVII] ... 

U9 

• • 

... XVII ... 

710 , 

... XVJIT ... 


... XVIII ... 


■ 




XI?. 


<• TABLM OP OASBSoCltED' 


JAM 


— kIh 


JamHitunnisKii v. liUtfunnisKa, I.L.B., 7 AH., 606 

Jamal valad Abiiird v. Jamal valad Jallal, l.L R., 1 Bom., 633 

James Hastings, In re^ 9 Bo£n.«H.C.B., 154 • ... 

Jamtiabai v, Kliimji Vullubdass, I.L.R., 14- Bom., 1 
Jamiiabai V, Ctaychand, Printed JudgmnntB tor 1863, pt 48 
Jariardhan JHiaskar v. The Seefetary of Sta^e, LL IJ., 14 Bom., 573 
Jaiiki V. (kjlloctor of Allahabad, I.L.Rp. 9 A^l., 64 o 
Jankibai v. Sundnt, I.Ij.R., 14 Bora., mil 

Jasraj lliraara] (Sha) v. Cbiidasama Vakhatsang, Prii>ied Judgments 
for lt91, p. ‘294 ... ... ... 

Javanraal Jilraal v. Muktabai, I'.Li.R., 14 Bom., 616 ... 

Javorbai v. Kablibai, I.L.R , 16 Bom., ^92 ... 

Jeflorys v, Boosey, 4 ILL G., 815 

Jeffries v. Alex.iiide^, 3 H.L.C., 628, 646, G5G 

Jehangir RusLomji Modi v. Sbamji Ladha. 4 Bom. H.C.R., 185 
O.G.J. ... ...- ... .. , 

Jenkins, Ex parte, 39 W.R., 480 ... 

Josingbhai v. Hataji, I.L.R., 4 Born*., 79 
Jetha V. Najeer.ilh, T.Ij.R., 4 Bora., 472 

Jethu Jadhavji v. Ganpatrav, Pointed Judgments for '1884, p. 286 .. 
Jijaji V. Brilknshna, I.L.R. , 17 Bora., 169 ... 

Jivandas v. Veuayekrao, I.li R,, 7 Bora . 19 ... 

Jivi V. Ramji, 1 L.R,, 3 Bom., 207* 

Jogal Kishore v. 'Palo Singh, l.L.l*,, 4 All., 320 ' 

Jogondra Nath V Jugobundhu, I.L.R., 14 Gal., 122 
Johnson, Expaite,'! DeG. & Sin., 25 
Johnston v. Orr Ewiug, 7 Ap. Ca., 219 

John Wilkes Gaso, 2 Burr , 2528 . . 

Johur Mull V. Taraiikisto Deb, T.L R , 10 tUl., 252 , 

Jones V. Giifford, 3 Gh. !) , 779 ... 

Jones V. Joncra, 41 L. J. (P. M ), a> 3 ; L R., 2 P. & I)., 333 
Joseph V. .J lano, 9 B L.K., 441 ... 

Johhi Kalidas v. Koli Dada Abhesing, l.L R., 12 Bom., 555 • 

Joy Ghundcr v, Uani Churn, 6 (".W.R,, Civ Rnl., 325 ...' 

Joyn ungnl Singh Bahadorjr (Maiiarajali) v Mohuri Ram Marvvaree 
‘23 W, R., Civ. RuL, 429 ... 

Juggernath Sahoo Synd Shall Mahonjed, R , 21. A., 48 
Juggut Mohinec Dos^-io v. Dwarka Nath Bysack,^.L.R., 8 Cal , 682 
Jugmohaiidas v. Sir M.ingaldas Nathubhoy, I.L.R., 10 Bom., 526.. 
Julius V Bishop of Oxford’, 5 Ap Ga., 21 4 ... , 

Jusat) Haji Jah^r v. Haji Gul ISIahammad, 12 Bom. H.C.H.. 175 .. 


Kadar v. Ismail, 1.I..R , 9 Mad., 119 
Kidarbrnii v. RahiinbhMi, I.L.R., 13 Bom., 674 
Kagril Ganpava v. Miujappa, I.L.R., 12 Born., 691 
Kalidas V. B;j.i IMshali, l.L K., 16 Bom,, 712 
Kalidas v. Bhaiji, 1 L.R., Ifl Bom,, GJ6 

Kali Das Joshi v Koli Dada Abhosing, l.T. R., 12Bt»m , 555 
K.ilii^s Kf'vaMas v. NaLhu Bhagvan, 1 T.R., 7 Bom., 217 » 

Kali Mullick v. Kaiihaya Lai Pandit, L.R., 11 1. A , 218 ; 1 L.E 
llCal.,1‘21 

Kali D{|s Mullick v. Kanha\a Lai, Pandit, L.R., 11 I. A., 218 
Kalidhun Chuttapadhya v. tihiba. Nath Ghuttapadhya, I.L.R 
• 8 Cal., 483 ... ^ 

Kali Ki.shen v. Golain Ah, I.L.R., 13 Cal., 3 
Kali Krishna v. Goliiuj Ally, I.L.R., M Cal , 248 
Kahmandal v. Kidarnath, 6 i:!.L.R ,-215„ 

K.ili Roy V. The Qmen-lilm press, I.L.R., iV Cal., 7‘2o ... 

Kalova V. Padapa, I L.R., 1 Boro., 248 
Kalova v. Padapa, LL H.,,1 Bom., 248 
Kalu V, Han, Printed JJ,udkinents for 1874. p 191 
Kalu Narayan KuIkarrC v. Hanmapa. bin Bhimapa, I.L.R 
5 Bom.. 435 * 

Kanapa v. Janarda»,^li Bo^, R , 193 
LilaueBable "* " ~ 

r » 


. tjanaruan, xx xv , i^o . 

fie V. Antaii flangadEar, Prihled Judgments for 1886. p. 315 ; 
1 1 Bom., 455 * . . 


BOM, y 

• PAGE 

XVIII''..# 

599 

XVIII ... 

104. J 05 

XVIII ... 

* • 661 

xviT 

^ 353 

XVIII.... 

452, 453 

XVIII ... 

528 

XVIII ...' 

240 

XVII ... 

691 

XVIII ... 

431 

XVIII ... 

431 

XVll ... 

616 

XVll .. 

667 

xvn ... 

245 

XVIII ... 

155 

XVII ... 

• 317 

XVll ... 

411 

XVIII ... , 

r 166, 457 

XVIII ... 

142 

XVIII ... 

. 528 

XVIII ... 

138 

xvn ... 

48 

XVll ... 

• 60 

XVIII ... 

' 6,12 

XVll ... 

316 

XVll ... 

' 585, 591 

XVll . 

337 

XVIU .. 

16 

XVll .. 

410 

XVH ... 

f4H, 149 

XVIII ... 

145 

XVll^... 

108 

XVIII ... 

118 

A 


XVll ... 

359 

XVIII . . 

126 

XVIII .. 

• 1 69 

xvn .. 

274 

. xvn ... 

• 19C 

XVIJT ... 

399 


*4 

XVIII ... 

399 

XVIII ... 

ISl 

XVIII ... 

150 

'XVIII ... 

. ..Git) 

XVIII 

, 223, 435 

XVll ... 

108 

xyii ... 

H, 171, 415 



XVII ... 

488, 743 

XVIII ... 

306 

• • 

LI 

XVTTl ... 

* 541 

XVII ... 

633 

^VII ... 

, 633 

; XVll ... 

26 

^ XVII ... 

2i63 

xvn ... 

len 

XVIII ... 

28 

xnii ... 

437 

XVIII ... 

32 

XVIT ... 

378 

xvm ... 

200 



f able £>^ CABBS GlTEr3. 


•/ 


KAR— 1C 

Karim v, Raj 
Kashin Sahcb v. iMaruli, 1 L.R., Bom., 692 
Kasam Btvhcb v. Maruti, 1#1 j K., 1*3 Bom., 552 * ... j 

Kashu).ilh v Tbo Collector of Poona, I.L.R., 8 55.3 

Kassirav V. Villi^ldas, lO Hem. H.C-Rw, 100 ‘ • 

Kathiawar Trading Company. In re, Tiin^of Indi«b, 2nd May 1^87... 
Kathiawar lYiding Comparjy v.' Virchand,.l.Ij.Ry 18 Bom., 119 ... 
Kavasji v, Wallace, I Bora. II.C.R., 11‘3 ... ... 

Kazi Ahmed v. Moro Keahav, Printed J^idgmcpts for lff78, p. 120*... 
Kodarnath v. Homangini Dassi, T.Li.R., 13 Cal., ... 

Kedar Nath Chalt( rji v. Rakhal D.ts Ghatterji, i.L.R., 15 Ci?il , 074. 

Kedar Nath Dutt v Sham Lall Khottry, 11 Beng. 405 

Keene’s Executors’ Case, 3 D. M, Sc G., 272 ... ... . . 

Keerut v. Koolahul, 2 Moo. LA., 331 

Keighley v. Bell, 4 Post. & Fiu , 790 

Kemble v. Parron, 0 Bing., 141 ^ . .... 

Kemi^v. Falk, 7 Ap. Ca., 585 

Kendall v. Hamilton, L.H., 4 Ap. Ca., 504 ... ...’ ... 

Kerra Heera«v. Mussainut Aheerec Hferaiioe, 2 W.K., 49 
Keshav Ramkrishna v. Govind (1 mesh, J.Tj.tt., 9 Bom , 94 » 

Kessojyji V. Khimji .lair.im, i.L K., i2 Bom., 507 
Kossowji Harnodar Jair.irn v Khunji Jairam, 12 Bom , 507 

Kevan v. Crawfoid, <1 Ch. D., 42 ... 

Kha^oroomssa v. Rnwshaii Jchari, L.K.; 3 I.A., 291 , l.L.It., 
jj Cal., 184 

Khaudn Narayan v Apaji Siidashiv, I.Li.R , 2 Bom., 370 
Kharak CBand Pal v. i\iriicl> (>hiimlcr Gupta, I.L.R., 10 Cal., 1030... 
Kharak Chand Pal v . TaraeK CbimOer Gupt i, I.L.R., 10 Ca)., 1030... 
Khattija B.bi, In ie, 5 Beiig. L.R.i, 5f7 
Khcrodomouey v. Doorgsmcmey, I.L.R., 4 Cal., 455 
Khetossfee Chi.roonji. v. Bvinee Madhub Doss. 12 C.W. R., Hi 
Khodabi#ksh M\iiidiil v. l^loiigl.ii Muiidul, I.L.R. , 14 Cal., 60 
Kfcurram Siygh/. Bhavvaiii I9iksb^ i.L.R.. 3 All., 440 ... 

Khusaldas v. S.ilvli.iiain Ranulimdia, 12 Bom, H C.R., 212 
KhjishaJchand v. Nagiiwlas, l.L Iv., 12 Bom 675 
Khwaja Muhammad v. W iikat.irayar,*2 Mad. U.C.R , 79 
King V. lioari , 13 M. & W., 494 ... 

Kiri^V. The Inhabitants of Padhiow, 1 B. A>Ad., 208 . , 

King V. The Tnliabitiiit-. oi Soiutou. 5 ad. A E., 180 
Mingy. Wilkes, 19 How.sStati Trials. 11*2 ... 

Kirpal NaraiiPv. Sukurmoiii, 1 L U., 19 Cal , 91 
Kirfttiram v. Nagindas, TYinled Judgr<ioulh for 1893, p. 55 
Kirty Churn Mitterv. Aunath Nath Deb, I.L.R , H Cal., 757 
Ivisansiiig Jivaij^mg v. IMoreshw.ir, I.L.R., 7 Bom.. 91 .. 

Kishorchand v. Madbowji, l.Jj B, , J Bom., 407 

Kiahon Moliuti Ghose v. Mom Mohuii Ghuso, I.L.K., 12 C.il , 105... 
Kishun Lai v. Muhammad Safd ir Alikhan, 1 L.U., 13 All., 383 
Kleirj^woi^/ Co. v. Coinptoir National ll’Ebcouipte de Pari.s, 


E>oma, 


I.L.R., 12 Bom,, 174 


(1894) 2 y. B., 157 ... ... - .. 

Knowles v. Scott, L R., 1 Cb., at p. 722 

Koegler v. The Connga Oil Company, I.L.R., 1 Cal., 12... 

Kfiy a Dine, in >i>. 2 Beiig L.Et., 79 A C. J. . 

Kollun NagHbbuf^hunam v. Ainm;inn<i, I.L.R., 3 Mad., 71 
Kohdoli Toil Company, If. re, l.L R., 13 Cal., 42 
^Kontrrav v. Gurrav, I.Jti.R.. 5 Bom., 589 ... 

Koob La’ll tShowdh ry v, Nittyanund Smgh, I.L.R., 9 Cal., b39 
Kooujbohari Dhur v. Ihemchaiid Dutt, I.L.R., 5 Cal., G84 
Kfohi V. Burrell, 7 Clu,^., 551 ; 11 Ch. D,, 146 
Krishna Beliari Roy v. l:^pjcshwari Chowdranto, L.R , 21. A., 283... 
^riRhnabhat v. Kapabhat, 6 Bom. II.C.R., 137 AvC.J. 

Knshoaji V. Gauesh, l.L R., 6 Bom., 139 ... 

Krishnaji v. Gabgaram, Printed Judgments for 1890, p. 255 . . 

Knshnaji v Wanma/, I.L.B., 18 Bom., 144 
Krishnaji iVenkatcsh v..Paiidurang, 12 Bern. H C.R., 65 
Krishnaji Vithal v. Bhaskar Pf^ingnath, I.L.R., * Tx*m,, 611 , 
Krlshnapa v. PtiA^chapa, 6 Bon/. li.C.R., 25*^ A C.J ... ' 

Krishna ReddLv. Muttu Narayana Bcddi. I.L.R., 7 Mad., 127 ' 
Krisbnasami»v. Rangasami, I.L.R . 7 Mad., 112 


BOM. 

:xvii ... 
xvii ... 

XVTII ... 
XVll ... 
XVII 
XVll ... 
XVIll ... 
XVIH ... 
XVHl ... 
XVll ... 
XVll ... 
\V)I ... 
N f I » , 


V I J ... 

• XVII ... 
XVII ... 
XVII ... 

xvii 

XVll . . 
XVDl . 
XVII ... 
XVll ... 

XVII ... 
X\^1U .. 

xvri ... 

XVIll ... 
XVII] 
xviri .. 
xvni ... 
XVII ... 
XVll ... 
XVII ... 

xvni . 
xvin .. 
x-.vi ... 

XVll' ... 
XVIJI ... 
XVIll ... 
XVIll 
XVIll ... 

xviir ... 

XVIll ... 

xviii ... 

XVll ... 
XVIll ... 

XVITI .. 
XVJIT ... 
XVll .. 
XVll ... 
XVIll ... 
XVll ... 
XVII ... 
XVll ... 

xvii ... 

XVjII ... 

xvhd:.. 
Xviii ... 

XVII .. 
XVll ’... 

yviii ... 

XVll ... 
XVIll ... 
XVIil ... 
XAftU ... 
XVIII ... 


Kiii 


PAGE 

660 
646 
451 
300, 301 
259, 616 
471 
412, 556 
292 
200 
275 
631 
238 
208 
694 
372 
IJl 
89 
10, 665 
403 
1G6 
292 
664 
217 


3 

518 

301 

442 

G45 

127 

U,i 

298 

109 

225 

■ 11 , 102 
5S8 
5G6 
75 
469 
644 
LSI 
315 
211 
150 
720, 725 
274 
596 


5S0 
127 
136 
.. 391 

356, 358 
250 
274 
258 ' 


504. 696 
481 
599 
94 
383 
44 
410 
118 
262 
16 


89 

271, 



x?v 


TABLE OF BASES •oiikt)’ 


* * . 

KRI— LON 

F • 

Krishna'^hiinkar v. (Jhandrashankar, I.L.R., 6 Bom.f 198 
Krishna Vflaji Marvvadi v. Bhau IMansaram, I'/inted Jud^nonis for 
1893, p. 18 Bofri., G1 ... i,.. 

Kuinarasiinn Nachin v. Pala Nagappa Chetfri, T.L.R., 1 Mad., 386 ... 
Kiiniara LTpcndra v. Nahin Krishna Bo.-sd, 3 l&ng. L.ll.*113 O.C.J. ... 
Kuvprjj Tulsida-, v, liaiTwa)’ Couipariy, l.L.^ , 3 Boni.^ 109 ... 


* xvm-f.* 

XVIII ... 
XV13 , 
XVXl*... 
XVll ... 


PAGE 

456 


177 


463 

513 

495 

725 


Lachmaii Das v. Brijpal, l.Ti.K 6 AH .4.74 ... ... .. XVII 

Jiachmandas V. Dipc.hand, T.L.K., 2 All., 851 ... ... XVllI .. 

Ijachiniiiarayan v. Irulrabhan, Printed ^udgmenis for 1883, p. 254... XVIi .. 
Lailkuvarb?.! v. Clvicd Shri Sarsaiigji, 7 Bom. FI.C.H., 150 0.0. J. ... XVll .. 

Lakshmaii V. Bisai^ing, I.L.R., 15 Bom., 2(51 ... • ... XVlIl .. 

Lakshman v. Ganpalrav, I.L.R., 3 Bom., 145, note ... ... XVli .. 

Lakshman v. Han, I.^rS., 4 Bom., 584 •... ... » ... XVII .. 

Lakahman v. Morn, 1 L R., 16 Bom., 722 ... ... XVIIT .. 

Lakshmaii v. 8afHsviitiba)<^12 Bora.^ H.C.R., 69 ... ... XVlIl . 

Lakshman v. Vithn, Printed Judgments for 18')3, p. Ill ; I.L.R., 

IS Bom., 221 ... ' ... ... • ... XvGI .. 

Lak^hnian Dada Naik v. Ramchandra Dada Naik, I.3 j H., I Bmn,, 

561 ; 1 D.K,, S^Bom., 48 
Lakshmaii Dada Naik v. RamcliPidra Dada Naik, L.Iw.,7 1, A., 

181;I.D.R., 1 Bom., £61 ' • ... XVlll .. 

Dakshmandas Strupchand v. Dasrat, 1 D R., 6 Bom , 168 ... XVll .. 

Lakshmandas Sarupehand v. Dasrat. T.Ii.R , 6 Bom., 168 ... XVIII . 

Lakshman R.iincliai or i v. 8alyabhamabai, 1 ij.R., 2 Bom., 494 ... XVll .. 

Lakshman Rdmchandra v. S.ityabhauiaiDai, i.L.E*. 2 Bom., 494 ... XV 111 .. 

Lakshman Trinibak v Bli.igirath»bai, T^nnted JudgmiAits* for 1892, 

p. 192... ... ... ... ... .. XVll.. 

Lakshmi^ *1 (hinpal Moroba, 4 Bum H.O.R., 150, 162 O.C.J. ..f XVLI .. 

Lak'^limisl aak u- v. Vajjnath, I D.R., 6 Bom., 24 .. ... XVlIl .* 

Dala Dilawar S.'th ii V Dewan B jfakiram, 1. L.R. , 11 Cal,, 2 i ... XV111%.. 

Ijal.i Iswari Pra.^afl v. B(r Bhanjan Ttvvari, 8 Beiig. L.U., 315 ... XVII .. 


r*' 

V. 


..•XVTll 


Gumtihaj, 


XVll 
XVlIl 
XVll 
XVll 
X\ 111 
XVil 
XVll 
XVll] 


Diilbhai V. Kava.'-ji, 8 Bora. H C’.R., 209 
Lalchaiid Kamdayal v, Guratibai am! Ghdapema 
8 Bom. H.G.U. ^50 

Livlossor IHbui \* Bilii, I.Ij.K , J9 t'al.. blS 

Baljibhm v. G. 1. P. Rail wav C'lnpiuy, l.D R., 15 Boin., 637 
Lalji Ukhed^^v. Ji»\vba ifowbii, 8 Bf m II.C.R., y ifA.C.J. 

Lalla Gopffj CFTiand v Liakut Ho^soin, 25 C.W.R. , 211... 

Lalla I.->^iuret> J'ershad v. Tlur Bhun juij Tewaree, 15 \V,K.'*i 9 (K. B.) 

Ijallubhai V. C.«*-'jbci!, l.lj.^R., 6 Hnm., 121 ... 

LaiUihh.n V. Keso, I'liiited Judgiiiont^ for 1886, p. 33 ... ^ 

Ijalliibbai v. Mankuva rlt.ii, l.B.K , 2 Bom. 423, I.D.K.,f5 Bom,, 121. XV>1 .. 
I.allubhai V. Naran, 1 D K., 6 Bom , 719 ... ... ... XVlIf .. 

Lallubliai BurchnnJ v Bai Amrit, 1 B K., 2 Bom., 299... ... XVIJ .. 

Lalliibhai Surchand v Bai \inril, 1 L R., 2 Bom , 299... XVlli .. 

LancfisLer V. K\.>, 5 ( B (JS.S ), 717 ... ... XVll..' 

Land Acqui.-.itir>n Aft. In 1 L.R., 15 Bom , 279 ... ... XVflJ .. 

LaTJ©y V Duke of Athol, 2 Atk,, 444 ^ ... ... * ... XVlli .. 

Ijatbafii V. Latlj im, 2 Swab. & '^rrkst., 299 ... ... Xvlf'.. 

Lawrciioe V. Horton, 62 h. T., 749 ... ... ♦ ... XVHl .. 

Lawrcwico v. Smith, 1 Jac., 47! .. ... .. XViil .. 

Leather Cloth ('(jmpiwiv v. Ami.rjcan Leather Cloth Company, 

UH.L.0.,638 ... €- ... ... ; ... ... XVJl .. 

Leon, in r£?, L.H. (,1892), 1 Ch., 348 .. ... XVll . 

Lewis V. Allenliy^ L.H., lO Eq. Ca , 668 ... ... .*r>iVlll .. 

Lindsay Petroleum C<vrip:iriv v. Kurd, 4,.R.,*5 P. C., 221 XVlli .. 

LisboaW Case, IJi.R.. >3 Bom., 252 * ... ... ... XVITI .. 

Liverpool Marive Credit Company v. WHso^, L.R., 7 C’h., 507 XVIII 

Loburi Domini v. Th*e*As.saHi 'Railvvav and Trading Company, 

TL.K.,l0Cai, 915 f ... ” ... ... ... IVII .. 

Lodge V. Lyseley , -I^Sim^, 70 ... ... ^ ... ...*XV11I ,. 

Ijoke Nath Sirk.ir’s Case, lrB.R.,dl Cal.^, ... < ... XVll .. 

Tjotuba Goinaji V VishvaiftiAh Arhnt, I.L.R., 1?. Bom., 86 * ... XVllf .. 

^jond m and Subup’bau BajijL, i?i »t,^J9 W.R., 956 ... ’’ ... XVIII .1 

^oodoi^ Trust^Coinpany v,^Ma-7k<<i /.in, 52 L.J.iOh., 870 ^ ... XV4I1 .; 


358 
93 
377 
622 

40 
484 
367 
• 40 

681 

• 

135 

XVlI ...282,704,706 


18L-893 
7il3 
da.*), 447 
^ 274, 399 
682 

_ 367 

C95, 707 
• 137 

162 
360 
£65 

709 
' '510 
725 

• 296 

69 
•069 
118 
336 
117 
687 
488, 743 

* f 333 
r 653 

185 

il! 

481 

765^ 

• 

593 

382 

^ lS8 

• '123. 
^80- 

• 169 

301 

* 17 

266 
363 

^ 66 

127 



t:able.of ca^es cited. 


ly • 

LOP-#MiR * * 

\ • * * 

Lopez V. Bueslem.d Moo. P.C.O. , 300 
Lo^edon v. Lovedon, 1 Phil., 208^.. 

Lovell V. •Martin, 4 Taunt., 799 ... ...• • 

Low V. Routl^dge, L.R., 1 Ch. Ap., 47 ...^ . 

Luchmce ifuksl^Koy v. Runjeet Ram^J’auday,* Ifl Bfing, L.R., I 
Luchmee Buksh Roy v. Runjeet RainPs^day, l.\Betig. L.R.* 1 
, Luchmi Nar&in Singh v. Assrup Koer, I.L.R., 9 Gal.^,. 43 
Luckumscy Rowji v. Hurbun Nursey, I.L.R., 5 680 

Luke V. South Kensington Hotel Comijjiuy, 1.1 Ch. D., 121 
Lukmidas Khimji v Purshotam flaridas, I.L.R., t^.Boin., 700 
Lumley v. Wagner, 1 DeG. M. & G., 604 ... ... * 

Lyell V. Kennedy, 20 Ch. D., 484... ... , ... 

Lycll V. Kennedy, 23 Ch. D., 387 
Lyon V. Hoffnung, 15 Ap. Oa.f 391 

M. 

• 

MacAllister v. The Bi.shop of Rochester, 6 C.P.D., 194 
MackintosliiV. Crow, I.L.R., 9 Cal., 689 
Mackintosh v. Hunt, I L R., 2 Cal., 206 ... ... • 

Macl^od V. The Actornoy General for New South Wales, L.R., 

(1891), Ap. Ca,, 4%5, 468 ; 8 Bom. H.C.R., Cr. Ca., 74-9 
Madar Saheb v. Subbarayalu, I.L.R., 6 Mad., 88 
Majihava v. Narayarfa, I.L.R., 9 Mad., 14k... ... • 

^^^iSiavrav Manohar v. Atrnaram Keshav, I.L.R., 15 Boni., 519 
Madr?i8 Building Company v. Rowlandson, 1 L.R , 13 Mad . 38;i 
Madras ^ Hindu Union Bank v. C. Venkatrangiah, 1 L.J 

12 Mad , 424 ... ... 

Madras Railway Company v. Ru»t, J.L.R., 14 Mad., 18 
Maganlal Purushottain v. Goviridlal Nagindas, I.L.R., 15 Bom., 6 
Magdatcn College v. AttArnev General, 6 H.L.C., 189 ... 

Magnay*v. Krfight, 1 Man. & Gr., 944 
Mahabecr Pjersiui v. Ramyad^Singh. I2 Beng. Ti.R., 90 ... 

Mah.abir Porshad (Rai Babu) v. Ra?Markund Nath, L K., 17 I.A., 

M»badaji Oopal v Vilkal Ballal, I.L.R., 7 Bom , 7H ... 

Mahadeva Balw.int v. Laxuman Baftvant, Printed Judgi-ncrit.s 
1892, p, 13 

Mahafnad Arif v. Saraswati Debya, I.L.Rf, 18 Cal., 259 
Mahaminaci Azmat Ali Khan (Nawab) v. Mussamut Lalli Begum, 

• L.R., «T.A., H 1,L.R.,8 Cal , 422 . ... ... .• XVII 

Mahant Ishw&rgar v. Cbudasama Manabhai, l.L.R , 13 Bum., 100, XVII 
Mafcarajah Joymungul Singh Bahadvor v. Mohun R.am 5larwarce, 

23 W.R., Civ. Kul., 429 ... ... ... ... XVll... 

Maharajah Moheahur Buksh Singh v, Mussamut Gunoon KoonwTir, 

G C.W.R., Civ. Rul., 245 * ... .. ... XVII ... 

Maharajah Rajendro Kishore feingh Bahadoor v. Hyabul Singh, 

17 W.R., Civ. Rul., 379 ... ... ... ... XVH .. 

Mah^raaa Pattch.sangji V. De.sai Kalianraiji, L.R., IT. A., 34 ... XVIll ... 

Mahomed Ah^inulla Cbowdhry v. Arflaachand Kundu,L.R., 17 I. A., 

2«;I.L.R.. 17 Cal., 498 ... ... ... ... XVII... 

Mahomed Buksh Kbtiii v. Hoaseiui Bibi, l.L.R. , 15 Cal., G84 ... XVIJ ... 

hfnhomed Shunwool v. Shewukram, L.R., 2 I.A., 7 ... ... XVll ... 

Mahomed Shuinsool v. Shewukrain, L.R., 2 I. *A., 7 ... .. XVIll ... 

Malichand v. Dalsnkhram, I.L R., 17 Bom , 469 ^ ... XVll .. 

^Mammoth Copporpolis <>f Utah, In re, 60 L.J , Ch., 11 .. XVIJI ... 

Mancharsfia v. Karnrunisa, 6 Bom. H C.R., App., 109 A C\l. XVIll ... 

Maneklal v. Narbheram, Printed Judgments for 1891, p. 302 ... XVIll ... 

Mhngalda^^^ TribhuvsMvffls, l.L.R., 16 Bom., 652 ... ... XVlTl .. 

Mahik Chand Golecha v*,7agat Settani, 1 L.Rr, 17,Cal.,*518 , ... XVI T*... 

»*Maftijamma v. PfidmMiabhayya, I L.R., 12 Mad,, *393 ... ...• ^Vill .. 

ManjUya v. Shesha Shetti, l.L.R., 11 Mad., 477 ... XVH 

Manni Kasaunahan v. Orooke, l.L.R., 2 All., 29t .... X\U1 ... 

Mannox V. Greener, kj.R., 14 Eq., 456 ... ... • .'..•XVll .. 

Manohar Craneah v. Bawa Ramcharandas, l.L.R., 2 Bom.. 219 XVll ... 

Manohar Ganesh v. Bawa Ravcharandas, l.L.R. , ^Boni.^ 219 ^ XVlU ... 
Martin V. Lawr(ft)co, l.L.R., 4 ’Cal., 665 ... v *••• XVPll ... 

Martin v.^Priqn, L.R. (1894), T Ch., 276 ... ^ ’ v * 

Martin v. Bh©o Ram Lai, I.L.B., 4 Al].,282.4» ... « " XVIll ... 



• # 

BOM. • 

.XV 

PAGE* 


XVTI ... 

664* 

.. . 

XVH .. 

118 


XVTTJ ... 

573 


A*V11I ... 

G63 


XVJl ... - 

176 


xvni ... 

127 


xvm ... 

2G2 


XVH ... 

675 


XVll ... 

8 


XVll ... 

11 


XVIll ... 

709 


XVll .. 

682 


XVIH ... , 

274 


X^MJ ... 

72 


XVJl ... 

301 


XVH .. 

108 


XVH .. 

111 

'■ ’ 

XVll ... 

373, G64 


XVHf .. 

356, 358 


XVHI ... 

27 


XVH .. 

4 42 

1 1 

XV HI . ‘ 

445 

[(. , 

XVHI ... 

446 


XVJH ... 

711 

)7. 

XVHI ... 

249 


XVHI ...» 

602 


XVIH ... 

76 


XVH ... 

274 

n 

. XVII . 

719 


XVHI .. 

374 

or 

XV^I ... 

210 


xvfv .. 

'i57 


171, 4 10 
551 

* 359 

493 

510 

93 

1. .3 
, 489 
54)5 . 7 4 4 
87, M9 
. 473 

3G7 

477 

10 

1G8 

• 10 
128, 574 




xVi 


TABLE OFt OASEB 'cIlTKb. 


MAR— ]\r0\V ^ 

MartiniuH v. Hf^Iinutb, Coop. Rep., *245 
Martson v. Doan, 7 0. & P., 13 ... ..." 

Maruti Sakbaram v.^abaji, I.ij.R.. 15 Bom*., S7 
Mason v. Hamilton, 5 Sim., 19 ... • ... 


1 Ch., 164 
Massoy, Be, 34 Boav. 


463 


175 


MassTG V. Drake, 4 Beav., 4^33 ... ^ 

Mathura Das v. Balm Lai, 1 L.K., I AIL, 683 
Mathura Naikin v. I'lsu Naikin, I.L.li.^.4 Bom., 645 
Mayaram v. Motiram, ‘2 Bom. H.C.R., 313 A.C.J. 

Illayhew v. Herrick, 13 L J. (C. P ), 1*49 
Mayor of ii\ons v. Advocate General, 1 Ap. Ca., 91 
Mayor of Lyons v.**<last India Company, 1 Moo l.A. 

McClcan v. Kcniiard, L R., 9 Oh , 33G at p. 346 
Moeohoo Chunder v. J.TI. Ravan^haw, ly'-W.R., Civ. Rul,. 345 
Meer Mahomed v. Khetoo Bcbee, 20 W.R . Civ. Rul., 150 
Megha-shan v. Vithalrao, fi.A., 148 of 1871 ... 

Mehcr Alv v. Tajudin, I.L.R., 13 Bom . 15G... 

Memon Haji Uarun Mahonilid v. Moulvi Abdul ‘Karim , l.L 
3 Bom., 91 

Monglas Tea Estate Case, I.L.R., 1‘2 Cal., 383 
Mercantile Credit and Financial Association, in rt , J Born. 

125 0.C.J. ... V. 

Mersey Stcwimship Company v. Sbiittlo worth & Co., 11 Q B t 
M essina v, Pctrocoeclnno, 8 Moo. P C. (N.S.), 375 
Metropolitan Bank . Geiron, 5 Ex. D , 319... 

Metropolitan Board of Work.', v. Steed, 8 (^.B.D., ;!45 ... 

Metters v. Brown, 33 L.J. (Ch.) 97 ... * . % 

Meyer v. Ralh, 1 C.P IK, 358 .. 

Miles, jF- Dilae, l.’i Q.n.I) .39 .. 

Milos V. Duw !<ealand .Mford Fjstate C.ompany, 32 'Ih. D , 266 
Miles V. New Zo.iland Alford Es;tate Company, 32 Ch. i).. 2(’‘ • 
Miller V. Sheo t^crshacl, L.R., 10 l.A,, 9H 

Miller’s Dale and Ashvvood Dale L«ine C^nnpiiny, hi .‘>1 
D., 211 ... 

Mitchell V, Hayh^‘^5 Bim & St , 63 
Mitchell V. Hfsnffer, *.3 L.J {Q.B ), 273 ... • 

Mithibai v, Liinji Novroji Banaji, f.L.R,, 6 Bom., 506... 

Mohandas v,*Knshnal).i^ T.l. R., 5 Bom., 597 ^ 

Mohan ManolTv T^gn Uka, T Xj lb Bom , 221 
Mohcshjvar Das v f’.irter, I.L.K., 10 Cal. 210 •. . 

Mohibullah v. ^ L R., 9 All., 229 ... 

Mobirna (thunder ilov v. Ram Kishore .^charjeo, 15 Bong. L R.. 142. 
Mohnrnniud Zahuor Ah Khan v. Mus-^amut Tliakoorance yiiutpi tvocr 
11 Moo. T.A., 46S ... 

Mohur Mir's Case, T Tj.B , 16 Cal., 725 
Moody V. Steggles, 12 Ch. D . 261 

Moonshee Bn/.loor Ruheein v. Sham.soonin.osa Btfgifm, 11 Moo. 
l.A. ,551 

Moore V. Hall, 8 Q B D., 178 ... ^ ... • 

Morarjl Goknldas v. Parvatinai, J.L.R., 1 Bom., 177 ... 

Morbhat Purohit v. Gangadhar Karkare, 1 L.R., 8 Boin.,«ai p. 237. 
Morgan v. Brundn.it, 5 B. & Ad« 289 
► Morgan v. Kirby, I-li R., 2 Mad. 

Moro V. Dada, Printed Judgments for 1889, p. 159 J 
Moro Raghunath v.^Balaji Tnrnbak, I.Ij.R. 13 rJom., 45 
Morris v. Daviq,*^ 5 CL & Fm.. 163 ... . . 

Morris v. Edgington. Taunt* Rep,, p. 31*^ 

Morris«r. Edwards, 23 * -■* 

Motichand Tarj^chand v. Naikji bin Gopaiu, r-inted Judgments for 
1886* p. 46 ..! • 

Motiram v. Mavararn, ^Vniccd •Judgments for 1880, p. 119 
Motiram v. Vithai, 13 Bom., 90 ... ^ ... 

Tilotiram Harilri.san v. Ba* Mnm^a, Pl^ntt^l Judgment^ ft>Bil876, 
p. 129 ... •. ... .. • ... • ... 

^rotoii V. Shekh Hkitten, 6ip!bm. ^^.C.R., 8 A.C.J, ’ . 

■4..twcr'a TrnstR. Rp. Tj R..8*En.«il0 ...• 



- 

BOM. y 1 

PAGE 

.f. XVIII- ...* 

234 

... XVIII ... 

. 75 

.... XVIIT ... • 

149 

... XVIJI .T. 

234 

392), 

... XVIII ... 

123 

... xvm ...• 

196 

... XVIII ... 

196 

... xvm ... 

589 

.. XVll ... 

403 

... xvn ... 

696, 707 

... XVII ... 

263 

... xvm ... 

557 

... XVIII ... 

5G1 

... XVII ... 

9 

... XVll ... 

298 

... XVll ... 

« 25 

... XVll ... 

278 

XVJJ .... 

489 

i.R., 

... XVlll ... 

‘iW, 282 

... XVll ... 

241 

:.R., 

.. -Win .. 

155 

531. xvm ... 

lis 

... xvn ... 

* C22 

. xvm ... • 

125, 5G6 

... XVll ... 

160 

.. XVll ... 

7U3 

... xvn ... 

. G22 

.r. XVll ... 

71 

... XVTl 

• 458, 463 

... XVUJv..., 

T'JG 

... XVll ... 

317 

Ch.« 


... xvm ... 

1 56 

... XVllJ ... 

234 

... xvm .. 

• 292 

... xvm ... 

171 

..f xvn ... • 

121) 

... xvn 

714 

. xvn ... 

M19 


xvrr ... 

XVll ... 

XVITI ... 
XVll ... 

XVTf ... 

• 

XVll .. 
XiHll ... 
\VT» ... 

xvjir ... 

XV] I ... 

• XVIll .... 

XVll ... 
XVTll ... 

vni ... < 

XVJII ... 

xvn ... 

XVIT*... 
:«vii ... 

* XVII ... 

XVTIF... 
XVll *.•, 

xvm 


26 

479 

145 

267 

653 

574 
490 
t09 
533 
317, 
• 620 
367 
162 
4V2 
‘385 
1382*. 

229 

120 

427 

330 

110 

179 



taTjlb op «ases cited.* 




Moxon, Triarof, 2 Townsend's Modern State Trials, 3R8 
Myhammad Abid v. Muhammad^Asghar, I.L.R., 8 All., 64 
Mufiammad Sulaiman Khan v. Muhammad Yar Khan, ¥. L. R., 
HAIL, 26T 

Muhamm£l S^aiman Khan v. Mil^iammaa Var Khan, 1. L. R., 
11 AIL, 267 ... . ... « ... • ... • 

Muhammad* Yusub v, Sayad Ahmed, 1 Bern. IfjG.R.,* 4p , p. xviii ... 
Mulchand (Seth) v. Bai Mancha, I.Ij.R., 7 Bom., 49^.. ^ 

Mumtaz Begum v. Fateh Iluaain, I.T4.R., 6. AIL, 891 
Munoha v. Brijbookun, Case decided by S. Dt Adalot, Bern., 
1820-40, p. 1 

Municipal Comroiasioner for the City of Bombai' v. Patel TLiii 
Mahomed, I.L.R., 14 Bom., 292 
Mure V. Kaye, 4 Taunt., 43 
Murray V. Benbow, 1 Jac., 474, note 
Murtunjoy V. Cockraiio, 10 Moo^I.A., 247 ... * 

Mastamut Mah Bibi v. Motau Mai, 12 Puiij. Rec., 1G2... 

Muasamut Nowa Koowar v. Sheik Abdul Kuheem, G. VY, R., If64, 
p. 374 ... 

Mussamut Thakoo Deyhee v. Rai Baluk Ram, 11 Moo. I. A. ,*139 ... 

Mutbaya Chetti v. Allan,' I.L.R., 4 Mad., 209 
Muthaya Chetti v. •Allan, I.L.R., 4 Mad., 209 
Muthialu Chetti v. Bapun Baib, l.L.R., 2 Mad., 140^ .« 

Mui^algiri v. Muttajyar, l.L.R., 6 Mad.* S57 * ...* 

Mutlu Karuppun v. Muttu Ramalinga, l.L.R., 7 Mad.. 47 
Mutttisawmy v. Vencataswara, 12 Moo. LA., 203 
Muttu 'N^duganadha Tever v. Doruyinga Tever, L.R., 8 l.A,, 99 
Mutty Lall Ghosc, 7n 7‘e, l.L.R., 6 Cal., i*08... 

Mutty Ram Sahoo Mohi Lall Boj* l.L.R., 6 Cal.. 291 

Myers v. Porigall, 2 D. M. & G,, 599 

Myors\. Sari, 3 E. & ET., 30C ... ... ' ... 


XVIII .. 
XVll .. 


XVIII ... 
XVIII .. 
XVIT .. 
XVII .. 


xvni . 

XVll 
XVll 
XVI y 
XVTll 
XVIII 
XVITI 
XViU 
XVll 
XVITI 
XVll 
XVII 

xvrr 


205. 544 
106, 412 
504 
480 


1H4, 1H5 
372 


169 
706 
665 
292 
695 
62 
461 
182 
G94, 708 


N«gappa V. Ismail, l.If.R., 12 Mad., J92 ... ... .. XVIf .. 558 

Nagardas v. Ganu, Printed Judgmcnt.s for 1891, p. 107... ... XVll ... 680 

Nagardas v. The Conservator of Porosts, l.L.R., 4 Bom., 264 . l^rinted X 

Oadlgments for 1875. p. 325 ... •... ... ... XVJH ... 673 

Nagesh v. Gururao, I.L K,, 17 Bom., 303 ... ... ... XVIII ... G60, 682 * 

tlaigar Ttmapa V. Bhaslwr Parmaya, I I^-R., 10 Bom., 444 XVITI 10 

Nana Bayaji Pandurang Vasudev, l.L.R., 0 Bom., 97, ... XVll .T. 617 


Nmabhai v. Nathabhai, 7 Bom. II. OR., 4() A.C.J. ... ... ... .398, 612 

Nanabhai v. Shriman Goswami Girdbanji, I.L.K., 12 Bom., ;»31^ XVJl ... (;06 

N'anabhat V. Lakshinan, I’rinted Judgments for 1877, p. 83 ... XVITI ... J69 

Nana Jivan v. Rama, PrinteclJpdftmeiiLs for 1886, p. 252 ... XVTT ... 309 

Nanchand v. Bapuaaheb Rustam bhai , l.L.R. , 3 Bom , 181 .. XVITT .. *228 

Nance Tara Naikiu v. Allarakhia Soomar, l.L.R., 4 Bom., 573, note. XVITI ... 169 

Nany,pp«i V. Nanjappa, T.L.R., 12 Mad., 161 ... ... XVTI ... 108 

Nanjundeija Hoinapa, l.L.R., 9 T3<9m., 10 ... ... XVll ... 377 

Narain Singh (Lnchmi) V. Assrup Kocr, l.L.R., 9 CaL, 43 ... XVIII ... 2<i2 

Naranji v. Bhagvan^las, Printed Judgments for 18gl, p. 238 ... XVll ... 17.7, 513 

l^»ranji Bhikhabhai v. Dipa Umed, I.L R., 3 pom., 3... ... XVll ... • j 10 

Naran Purshotam v. Dolatram Vwchand, I.L.U.. 6 Bom., 539 ... XVII ... 714 

Narasimha V. Venkatndri, l.L.R. , 8 Mad., 290 ... « ... XVIT ... • 690 

^Narayan Bajvaji, 9 Bom, H.C.R., 63 ... **••• XVIII ... 228 # 

Narayaiiarao V. Ramabai, L.R , 6 1. A., Mid... ... XVTI ... 48 

Narayan Babaji v. Nana Manohar, 7 Bom, H C.R., 153 A.G.J. ... XyiT ... 102 

NSirayanbJjat V. Davl:it‘i,^.L.R., 16 Bom., 647 ... .. XVJl^.., 178 

Na^a3fcanbhat V. Davlata* l.L.R., 16 Bom., 64*7 .T. • ... XVIII ... 135 

V. Mahadev, l.L.R., 12 Bom., 614 ... * ... ...•XVIII ... • 754 

Narsapa v. Bhimangavda, Pripted Judgments for 1877, p. 190 ... XVJI«.. 367 

Nathji Muleahvar V. Lalbhai, l.L.R., 14 Bom., loo ...• 5..* XVTI .. 574 

National Fund Assod'lation, In re, 10 Ch. D,, 128 ... • ... 129 

National Funds Assurance Company, In 10 Ch. D., 118 Xj'il ... 471 

National Provincial Plate Insurance Company louden tial -Insur- 

anoe Compan3)it 6 Ch. D., 7C8 ... ... ' • XV^TI ... 484 

Naurang fiingii V. Sftdapal Singh, l.L.R., lO AIL, 8 ‘ XViL ... 359^4' 

Navalchand ▼.•‘Amieband, Printed Judgmentsifor 1689, p. 259 * XVll 

8B0M.— 0 * . . » 



TABLE OF BASES tflOlkD.* 


Nawab Azimat Ali Khan v. Jowahir Singh, 13 Moo. I. A., 404 XVIII 

Nawab Mahanirnad Azmat Ali Khan v. Muasamut Lalli Begum, 

L.R.,9I. A.,8 - ... ... XVII 

Neal V. Ledger, 16 East., 61 ... ... ... ... XVII 

Netietom ‘Ferongaryprom v. Tayanbarry Farameshwaron, 4 Mad. ^ 

H. C.R., 172 ... ... ... ... , ... XVII 

New Fleming, Spinning and Weaving Company /. KesHowji Naik, 

T.L.R., 9 Bom., 373 ... ‘ ... ... ...XVIII 

Newman v. Lever, 4 Times Law Rep., 91 ... ... XVIII 

Newsome V. Flowers, 30 Beav., 461 . ... ... ... XVII 

Niamut Khan v. Phadu Buldia.'l.L.R., G Cal., 319 ... ... XVIII 

Niaz Gul Khan v. Durga Prasad, I.L.R , 15 All., 9 ... ... XVIII 

Nicholson ''r'. Nicholson, 3 S. & T., 214 ... ... ... XVII 

Nilkanthapa Malkepa v. Magistrate of Sholapur, I.L.R. , 6 Boin., 670. XVII 
Nilkomul Shaw v. Reed, 12 Bang. L.R., 287... ... ... XVII 

Nil Madhab Sikdar v. Nn-rattam Sikdar, I.B.R., 17 Cal., 85^3 ... XVIII 

Nilmony Poddar v. Quecii-Emprcss, I.L.R., 16 Cal., 442 ... XVII 

Nilo Pandurang v. Rama Patloji, I.L.R., 9 Bom., 35 ... ... XVIII 

Nimba Uarishet v. Sitaram Paraji, I.L.R., 9 Bom., 458 ... XVII 

Nimba Harishet v. Sitaram Prfraji, I.L R., 9 Bom., •458 ... XVIII 

Nimbaji Tulsiram v. Vadia Venkati, I.L.R., 16 Bom., 684 XVIII 

Nistarinee Dassco ▼. Dcbnath Bos^', 20 C.W.R., Civ. RuJ., 28G ... X\rill 

NityeGopal Sarkar v. Nagondra N%th Mittcr, i. .R., U Cal , 429... XVII 

Nizam of Hyderabad, In re, l.L.fl., 9 Mad , 256* * ... ... XYIll 

Nizamudir v. Abdul Gafur, I.L.R., 13 Bom., 264 ... ... XVU 

Nobin Krishna v. The Chairman of the Suburban Municipality, 

I. L.R., local., 191 • ... ... ... ...XVIII 

Noblett V. Noble;*t. L.R., I P. & D., 6S1 ... « ... ... XVII 

Noor Ali V. Koni Meah, LL.R,, 13 Gal., 13 ... '... ... XVII 

Norman V. Villars, 2 Ex. D., 359 ... ... .. ... XVII 

Northern OdVinties of England Fire In.5urancc Company v. Whipp, 

26r>, I).,482 .. ... ... ... ...XVIII 

Northey V. Northey, 2 Atkins, 70* ... ..., .. XVII 

Nowa Koowar ^Mussaraut) v. Sheik Abdul Ruheom, C.W.R., 

lb64,p, 374 ... ... ... ... ...XVIII 

Nubo Kishen Mookorji v. Debnath Roy Ghowdhri, 2*2 W.R., Civ. 

Rul., 194 ^ ... ... ... ... ... XVII 

Nujeem Mullicli^V I^rfan Mollah, 22 W.R., Civ. Rul., 298 ... XVII 

Nundo Lall Bhuicacharjee v. Bidhoo Mookhy Debee, I.L.R., 

13Cal., IJ* ...• ... ... ..*1 XVIII 

Nunes v. Caiifer, L.R., I P.C., ar- p 348 ... ... ... XVII 

Nur Mi^omed v. BiSinulla Jan, I.L.R., 16 Cal., 781 ... ... XVIII 

Nusserwanji Merjvanii Payday v. Gordon, I.L R., G Bom., 266 ... XVIfl 


Omrao Mirza v. Jones, I.L.R., 10 Cal., 599 ... ... ... XVII 

Omritolall, In re, I.L.R., 1 Cal., 78 ... ... ... XVIII 

Onkarapa v. Subaji Pandurang, I.L.R., 15 Bom., 71 ... XVII 

Oo Noung v, Moung Htoon Go, I.L.R., 13 Oal., 322* ... ... XVTI 

Orr Ewing’s Case, 7 Ap. Cas., 2J9 ... .. ... XVII 

OsGernunnissa Khatoon v. Amccroounissa Khatoou, 20 W.R., • 

Civy'Ral.. 162 .. ... ... ... ... XVIf 

Ostoche v. Hari Das, LL.R., 2 All., 8C9 ... ... ... XVII 

Other»v. Iveson, 3 Drew, 177 »,... ... ... .. XVII 

Oxford Benefit Building and lu^etfcment Society, In re, 35 Ch. D.,5G2* XVIII 

• P 

Pandu V. Manj^ial", Printed Judgments for 1891, p. 124 r..' XVIII 

Pandurang Gopal V. Hamchandra Decided or 21 th Jan.lM2. XVII 

ParanteSingh v. Lalji Mai, I.L.R., 1 All. ,*403 ... ... XVll 

Paranjpo V. K^inade, I.L.R., 6 Bom., 148 ... ... ... XVII 

Parbati Churn Deb v. Xip-ud-deeii, IJj.R., 7 Ca!., 577... ... XVIII* 

Parbatsing v. Motibh^iu Printed Jaugments for 1889, p. 108 ... jjfVIII 

Paroll Spinning and weaving Company, Limited v. Manek Haji,« 

I.L.R., JO Bom., 485 , . ... * •... * ... 4 ... XVII 

Park Gate Iron C!^mpany•w Coates, L.R., 5 C.^., 634 ... ... XVM 


•171. 440 
142 

630. G31 


Park Gate Iron C!^glpany•w Coates, L. 
Parkharst v. Lowten, 2 194..*. 

Parkin v, beddons, L.R., 16 Kiit, 134 

XN •• • • 


... XVIII ... 

126 

... XVIII ... 

718 

... XVII ... 

568 

... XVIII ... 

599 

... XVIII ... 

725 

... XVII ... 

148 

670. XVII ... 

295 

... XVII ... 

64 2 

... XVIII ... 

606 

... XVII ... 

• 261 

... XVIII ... 

89 

... XVII ... • 

51 

... XVIII ... 

140 

XVIII .. 

• 401 

... XV*1II ... 

143 

19... XVII ... 

473 

... XYJll ... 

gm 36 

... XVU ... 

. .1 

ity, 


... XVIII ... * 

442 

... XVII ... 

154 

... XVII ... 

551 

... XVU ... 

. 150 

ipp. 

... XVIII ... * 

446 

.. XVII ... 

!A8 

.R., 

... XVIII ... 

1^69 

Div. 

... XVII ... 

25 

... XVII ... 

* • 25 

..*1 XVIII ... • 

6oe 

... XVI13.T. 

316 

... XVIII ... 

^73 

... XVIU ... 

714 

... XVU ... 

59 

... XVIII ... 

645 

..r XVII ... • 

• r39 

... XVTI •. , 

238 

... XVII ... 

598 


... XVIf ... 

•*25 

... XVII ... 

60 

.. XVII ... 


,5G2* XVIII ... . 

• rif 

• 

•;.'xvin 

149 

iMa. XVU ... 

• * 306 

... XVU ... 

• 26 # 

... XVII ... 

• 26 

... XVIII*... 

612 

... Will ... 

393 

laji,- • 

... XVII ... 

470 

... XVM ... 

301 

... XVIII • 

268 

... XVII-..*, 

390 


t 



PABv-q^E 


V. 


*TAfiL& OF CASES CITED. • 


19 


Parmanandcis 'Jivandas*v. Venayekrao, 7 Bom 

Pt^aha V. Lagmya Shan, I. L B. ^13 Bom., 83 
Pascal^ JBa; par ie, 1 Ch. D., 609 ... ...• ... • 

Patloji V. Ganu, I.L.B., 15 Bom., 370 ... • 

Patrickson*v. Pj-trickson, L.B., 1 P. ,•86 ... * 

Pava V. Govind, 10 Bom. H.C.p., 382 ^ ... • ... * 

Peachy v. Duko of Somerset, Wh. and Tud. Li.C^, II, p, 1245 ... 

Peacock v. Frigout, L.B. (1893), 1 Ch., 54 ... , ... , ... 

Pearce v, Pearce, 22 Beav., 248 ... « 

Peddamuthulaty v. N. Timma Beddy, 2 Mad. 270 

Pelton V. Harrison, L.B. (1891), 2 Q. B., 422 ..." 

Ponder V. Lushington, 6 Ch. H., 70 ... « 

Perkins, In re, 24 Q. B. 1)., 613 ... 

Perry V. Truefit, 0 Beav., 66 
Pestonjee v. Manokjoo, 12 Moo. I. A. ,112 

Poto V. Brighton and Uckficld,et(^, Rail way Company, 1 H.dC: M., 4Cd. 
PhalPb Saheb Bibi v. Damodar Preinji, I.L.R., 3 Bom., ^84 
Phelps Stokes & Co. v. Comber, 29 Ch. D., 813 ^ ... 

Phillips V. •Eyre, L.B. , 6 Q.B., 16 

Phillips V. Mannings, 2 My. & Cr., 315« ... ... * 

Phill 4 »ott 8 V. Evans, 5 M.*& W., 475 

Phipps, /n re, 11 W.B., 730 

Pickard v. Smith, 10 G. B. (N.S.), 473 ... 

Pillmg V. ArmitagG,*12 Ves., 78 ... • * ... * ... * 

Pjnnington v. Galiand, L.R., 9 Ex., 1,12 ... 

Pitaihbor V. lahviir, I.L.B., 17 Bom., 230 ... 

Plimraer^. Mayor, etc., of Wellington, 9 Ap. Ca., 099 ... 

Plimmer V. Mayor, etc., of Wellington, 9«Ap. Ca., 699 ... 

Plummer’s Case, Poster’s Cr. Law, J363 
Ponnusami v. Thatlia, I.L.R,, 9 Mad., 273 ... 

Ponnusami Chetty v. Tfie Queen, I.L.R. , 0 Mad.. 203 

Pothonihr v. C»}iwsoii, Holt. (N. i\), 383 

l*Vagilal V. JdaJi^cll, l.L.B.,*7 Al] 284 

Prsgilal V. Maxwell, I.L.R., 7 All,, 284 

l’-«igji Kalaii V. Govint Gopal, l.L 11 Bom., 534 

Prangour V. Himanta, I.L.R., 12 Cal., 697 ... 

Pranjivandas v. Deokuvarbai, 1 Bom. H.C.B., 130 0 C ,1. 
Prafijivandas v. Dcokuvarbai, 1 Bom. H.C.ft., 76, note 
Prataprav Gujar v. Ba)^aji, I.L.R., 8 Boiu., 141 
f^rataprav Giyar v. Baj^ji, I.L.R., 3 Bo^i., 141, 115, note 
Prcmchand 1-^1 v. Purnima Dasi, 1 L.R., 16 Cal,, 546 .... 

Primji Ludha v. Dossa Doongersey, f.L.K., 10 Bom , 35S 
Premshankar Ragbunathji v. The Government of Bombay, 8 
H.C.R., 195 A.C.J. . ... 

Prichard v. Wilson, 10 Jur. (N-.S.), 330 

ProsonnaCoomar Siiigha v. Ram Coomar Ohosc, I.L.R., 16 Cal., C40. 
Prosunna Coomar Cluitterjoe v.Jaguu Nath By.'jack,10 C.L.R.,at p. 30. 
Prot^p dChunder Roodrd v. Huro Moriee Dossia, 21 W.K. Civ. 

Rul., 1^8 ... ... • • 

Pryor V. Pryor, L.R., 10 Ch., 469 

Pudma Coomari v. 'Sbe Court of Wards, L.R., 8 l^A., 229 
r^dlhrook V, Richuioml Consolidated Mining Coyipauy, 9 Ch. D., 610. 
Punchanun v. Rabin Bibi, l.L.Rf, 17 Cal., 711 
^ Punchanund Dass tibowdhry v. Taramoni Chowdhraiii, JI.L.R., 

18 Cal.,, 61 , it. ... ... 

Punnett v.«Vi’iayak Pandurang, 9 Bom.’Il.C.K., 27 ... •... 

Purmananddas v. Jainiiabai, I.L.R., 10 Bom., 40 
Purmauatifldas Jiwandaif v. Dhansey Virji, I.L.R., 10 Bom., 101 ... 


BOM. • 

XVIII ... 
XVIIl ... 
j:vii ... 
XVJI ... 
XVII ... 
XVIT ... 
XVIT ... 
XVIIT ... 
XVIII ... 
XVlll .. 
XVll ... 
XVll ... 
XVII ... - 
xj;ii ... 

XVII ... 
XVJTI ... 

XVll ... 
XVll ... 

xvni 

XVIT ... 
XVlll ... 
XVIIJ ... 
XVll ... 
XVll ... 
xvni ... 

XVIII ... 
XVll ... 

XVlll ... 
XVll ... 
XVlll ... 

xviii ..r 

XVll ... 
XVTl ... 
XVI [] .. 
XVllT ... 
XVll ... 
Xi-u ... 
XVIK ... 
XVll ... 
XVill 
XVll 


•• 


^^9 
5 Cal., 815 


^Pufshotam Bapu v. Datjutraya, l.L U., 10 B'An., 

PiArsid Karain Sing v. Honooinaii Sahay, I.L.K.; 

Purifkhottam S^iUiaram v. Durgoji Tukaram, 11 Bom., 452... 

Putappa V. Timmaji. 1 L.B., 14 Bom., 176 
Pyor V, Carter, 1 N., 916 ... 


j:vii . 

XVll ., 
XVll . 
xvni . 

XVlll , 

XVTI . 
XVII . 
XVll .. 
XVll . 
XVJI] . 

XVII . 
XVII . 
XVlll . 
XVI I u. 

.XVJI , 
XVll . 
XVIII.., 

xvni . 

•XVlll .. 


» • e • . 

Qiiarriian v. Buftictt, G M. & W., 490 •... 

Queen v.*Bunili, L.Ti., 6 I. A;, 193; I.L.R., 1 Cal., 190.... 
Queen v. Co^i-and Railton, 14^Q,B.l) , 153 .!i. ... • 


•XIX 

PAGB^ 

138 
617 
670 
653 
626 
107 
109 
1 , 4 
411 
126 
3R2 
208 
208 
593 
145 
733 

2 

72 

644 

218 

306 

669 

311 

740 

024 

749 

710 

69 

266 

181 

69o 

530 

41G 

726 

116 

377 

694 

139 
484 
510 
377 

. 174 

440 
713, 714 
386 
69 

359 
293 
• 106 
• 208 
149 

• 

240. 
317 
56 
399 
033 
• 274 

385, 020 
53 
623 


‘.V.. xvni 

... XVlll 


V 





9 , 

TABLE OF 


, QUE— BAP^ 

Queen V. Dudley, U Q.B.D., ‘273 
Queen v. Glyde, L.El., 1 C. 0., 139 
Queen v. tl.indsloy, 8 3-' 3 

Queen v. Hurnbolo Gliuiidor Ghoso, I.Ii.R., I Cal., 207 ... 
Queen v. Joina bin Balu, 4 Bo;n. H.G.R. (Cr.*'Ga.), 37 /?. 
Queen v. Loo, \i Q.B D., 394 ... ;.. , ... 

Queen v. Mahendra Narayan BangbhU'^tVin, i Bong.''L.B. 
Queen v, Meyer, 1. Q.B.D., 173 ... 

Qucoti V. Ram Ruttoii Mookerjee, 21 VV.R. (Of. Rul.)^ 8 
Queen v. Thakur Parshad, l.L.R.^ 1 All.,* 151 
Queen v. The Inhaliitanls of Mansfield, 1 Q.B., 444 
Queen -PI inpresa v. Ahmed, l.L.R , 9Mad> 148 
Queeii-ICmpfess v. Babaji, l.L.R., 17 Bom., 127 
Queen- Empress v. Bv-ndhu, l.L.R., 8 All., 51 
Queen-Empress V. Bharina, 1. L. R., 11 Bom., 702 
Queen- Empress v. Bi.-;hehhar, l.L.R., 9 All.,\j45 
Queen-Tihnpress v. Dhiiin Singh, l.L./^ , G All., 220 
Queen -PJlmpro.ss v. Dungar S'ligh, l.L.R., 7 AIL, *29 
Queen-Empress v. (invnid, l.L.R., lO Bom.. 483 
Queen-Plm press v. Tsinal, T.L R." 11 Bom., 659 *» ... 

Queen-Empress v. JoLi Rajnak, l.L.R. , 8 Bom., 338 
Queen-Empress K ihanji Dharaiiisingh 
Queen-Phnpress v. Kusa kom Lakshr^an, Cr. RuL. .allh Ap 
Quoou-Plinpress v. N.irofiundas, i.fi R., 13 Boui., Gkl ... 
Queen -Plm press v. Nilial, l.L.R . 9 AIL, 348 
Queen-Plmpress V. IlaohaDpa. l.L.R., 13 Bom., 109 . . 

Queen-Empress v. P iinji, LIj K., lU B 124 
Queen- Empct5.ss v. Ram S irup, l.L.R., 7 .VIL, 757 
Quoen-Empross v. Sikharam Bh.iU, l.L.R., 10 Bom., 403 
Queen-Empre.ss v. S^i'ua T\ipi, T Fj.R., 7 Mad., ‘287 
Queen- PI mpres's v. Sirat Chandr.jt HaPhiii, l.L.R.. 16 Gal. 
Queen- Li.. press v. Slater, l.L.R , 15 Bom., 351 
Queen- Empress v. Tnbbovan, l.L.R., 9 Bom., 131 
Queensbury Industrial Sooio.ty v. IMokh's, L R.. I Ex., 1 
Q.nlter v. Heatley, Gh. D., 42 


R. V. Badger, 4 Q?fe , 468 ... ' 

R. V. Bai Rupa, 2 IV: ;n. H.G R , j 17 
R. V. Barr, 4 Gamp , 16 ' 

R. V. Brooke, 21’. H , 190 . . 

R. V. Pllemstono, \Vb.V*\vell and others, 7 Bom. Il.C.R., 89 
R. V. Flower, 8 T. R., HI . 

R. V. Gul'ilchnnd, L.H.C, Cr, RuL, daU’d 21si June 187 
R. V, (xuterjdge, 9 C. A' L , 228 ... 

R. V. Harvey, 2 B. A C., 257-9 ... 

R. V. Hieklm, L.R., 3 Q. B., 360 
R. V. Hood, I Mofjcly's Or, Ga , 128 
R. V. Jooina, I Bom M.C.R., Or. Ga., 37 
R. V. Kaiio, B.ll.G. Gr. Uul.. 27 Ui June lt>7‘2 
R. v.*Karsan '>oj,i, 2 Bom. H.G R. 117 
R. V. l\*iistya Rama, 8 B.nn. H O.R , ti3 
R. V. l.ioyd, 1 (kimp , 2G0 
R. V. M^ahammad. 13 Bcng. L.R.? 3‘2t 
•K V. Rama, Bom. H.G. Gr. ILu Kith June. 1873 
R. V Sambhii Raghu, t 1 Bom., 317 ... ,* 

R. V. Scaife. 9 DowL, 553 
R. V. Tukaya, lA.R , 1 Bom., 214 ^ 

R. V. Vin.iyak I)'vakar/<S Brjjfi H C.R., t'x .12 

R. V. W^clinan, 6 Gox., (Ti . Ga., 153 
Li. V. Willot, 12Gf'x., Cr^ Ga., 68... 

Uarhav.i v. Kaliiigapa, l.(*R-. If> Bom.. 716 
JUckham V. Shldai, 16 S^n., 29T ; 1 Mar. A CL, 607 
Hidh.ib.ii V. Ananlraa? Bl^.gvant, l.L.R., 9 Bom.. 19Q 
lladiuilKti V. Ananti^v BhitgfanP, JfL R., 9 B(?in., 198 
li,elli!i.b.H V. Shamravt; l.L.iHj, 8 Boyi., 166 ... ♦ 

niha Madbub LJolflar v. ]\^iohar,^lukf rji, l.L.R., 15 'Gal 
^o^LaeJ^v* Vcrelgt, 2 W. Blaqjffltonw; 1058 ... ^ 




?BD.‘ < 


« 


BOM. / 

1 PAGE 


.., XVIII ... 

« 644 


... XVIII ... 

5^14 


.... XVIII ... 

443 


... XVII ...' 

486 


... XVIII 

' 659 


.. XVIII ... 

443 

(A.O.), 

7. XVII ... 

341 


... XVII ... 

301 


... XVll ... 

341 


... XVII 

341 


... xvin ... 

469 


... XVII ... 

749 


... XVII ... 

573 


... xvriT ... 

215 


... XVIII ... 

379 


... xvn ... 

2G1 


... XVil ... 

• 574 


... XVII ... 

26‘2 


... XVII ... 

186 


... XVIII ... 

379 


... XVII ... 

760 


... xvni ... 

758 

nl l-''o4 

.. XVII ... 

749 


... X ... 



... XVIII ... 

2J5 


... XVTll ... 

' 5S4 


... XVIH ... 

< 379 


. . XVH ... 

260, 262 


... XVTT ... 

26i 


... XVII ... 

486 

706 

... XVIII ... 

3^, 381 


... XVII 

• 574 

' 

... XVTl 

. 7.5® 


... xviri ... 

127 


... ::viii ... 

afil) 


... XVII ... 

■ •sai 


... XVll . . 

403 


... XVII ... 

' 65 !• 


... XVII ... 

338 

), 101, 108. XVlIl ... 

662 


... XVII .. 

339 


... XVIII ... 

4(Sl 


... XVIJ ... 

339 


... XVlll ... 

764 


... XVIII ... 

770 


../XVlll . . 

« <660 


... XVIII 

, 067 


... XVll 

370 


... XVll ... 

405 


... XVlll*.. 

6fi3 

i 

xvn ... 

651 


... XVIII ... 

379 , 


... •xvir ... 

. -489 


... XVJI ... 

• ■ 405 


... XVll ... 

339 


..r XVII ... 

% 26P2 


XVll ... 

• S73 


... XVll ... 

J17* 


... XVIJ 

*317 


... XVll ... 

304 


... x\^^ ... 

411 


... -XVll ... 

« 364 

4 

... XVIII ... 

‘26, 511 


. XVllf.. 

744 

at p. 761. XVIII 

'' r»oi 

V. 

.. XV4I ...* • 

372 



BOM. * 


’* f AB£lf OF CA^S CITED 

* 

RAG— JIA^I * ■ . 

Baghavendra AladbaV v. Bhima, I.Ii.R., 16 Bom., 349 ... ... XVIX .. 

Baghubar Dayal v. Bank of Upper India, l.L.'R., 5 All., 3G4 ... XVIIC .. 

Baghilnadha (Sri) v. Sri Brpzo Kiafioro, L.R., 2 I. A., 19.1 ; LtL.R., 

1 Mad., 81 • ... ... . . 

Raghunath Janardhan, I.b.R., 15 599 • ... ... XVIfl .. 

Raghunath Anna* v. Babaji, Printed JudgpaenLs fc^ 1890. p. ‘297 ... XVll ., 

* Raghunath Canesh V. Gangadhar Bhikaji, il.L.R.^ 10 GO ... XVII .. 

Raghunath Ganesh v. Mulna Amad, I.Ij.R., l:i Bom., 449 ^... XVll .. 

Raghunathrav v. Yashvant, Printed Juclgment;s for 1882, p. 223 *... XVil .. 

Rahi V. Qovind, T.L.R., 1 Bom., 97 ... ... XVlll 

Rahimbhoy Habibbhoy v. C. A. Turner. I.Li.R., 15 Bom!, 155; 

I.L.R., 14 Bom,, 408 ... ... * ... ... XVIl . 

Rahmani Bibi v. Hulasa Kuar, I.Li.R., 1 All., 612 ... ... XVil 

Rai Babu Mahabir Pershad v. Rai Markund Nath, L.R., 17 l.A., 11... XV^I .. 
Rai Balkishen Dass v. Raja Run Bahadur Singh, b.R.. ICI.A., 162... XVII .. 
Rai BiRhon Chand v. Mussamut Ajjmaida Kocr, L.R., 11 l.A., X\'jl[ . 

Raja Mar Narairi Singh v. Chaudrain Bhagvvant, b.R., 13 I.A., 55... XVU . 
Rajah Hossein*Buksh Khan v. Baboo Roy Dhunput Sing Bahadoo*', 

18 O.W.K., 289 ... ... ... ... * . XVII . 

Rajah Run Bahadoor Singh v. Mussamut Lachoo Koor, b.R., 12 

I.A.,34... ... ... ... ... ...XVlll. 

Raja Kishendatt v, Raja Mumtaz Alii Khan, L.R., C l.A., 145 ... XVlll 

Raja Saligram v. Sccrotary of State, 12 Bong. L.R., 167 * ... XVll “. 

Raja^cllanki Veukati v. Venkata Kama, b!R., 4 l.A* 1 • ... XVll . 

Raienaro Kishore Singh Bahadoor (Maharajah) v. Hvahiil Singh 

17 C: W. R., Oiv. Rul., 379 ... ... ... XVll . 

Rajrup Snifeh v. Raiugolara Roy, I.L.K., 16 Cal., 1 ... ... *XVI1 . 

Raju Balu v. Krishnarav, I.LR., 2 Bom,, ‘^73 ... ... XVlll . 

Rail! V. Fleming, l.b R.. 3 Cal., 41«7 • ... ... ... XVll. 

Ramabai V. Babaji, I.L.R., 16 Bom., 704; Printed Judgments for 

1891. 1>. 97 ... • ... ... ... ...XVlll. 

• Ramanadfiii v. Rangammal, I.b.R., 12 Mad., 260 . ... XVll . 

Rafnangowda.v. Jbivapa, Printed J lodgments for 1890, p. 26'i ... XVII . 

Raman na V. Venkata, I.L.R., 11 Mad., 246... ... XVIil . 

Raiwii Rau V. Raja Ran, *2 Mad. 114 ... ... XVIli . 

Ramasami v. Ramasami, I.b.R., 5 Mad., 220 ... ... XVll 


tf 


Ramayya v. Guniva, I.b.R., 14 Mad., 232 .. ... XV^^^... 

RamAandra v. Mhasu, Printed Judgments f(Jl: 1888, p. 14 ... XVlll ... 

Ramchandra V. Yamunabai, Printed Judgments for 1879, p 15 ... XVIT ... 

RUmchandta Appaji v. Dowlatji, Printed Jiidgments for 1880, p. 10 ...• XVll ... ^ 
Ramchandra Dabholkarv. Anarit Sat Shenvi, I.b.R., 8 Bo^i., 25 ... XVlll ...• 
Ramehandra Dada Naik v. Dada Mahiidev Naik, 1 Bom. H. C. R., 

App. 76 ... ... ... ... ... ,.. xs^m ... 

Ramchandra Mantri v. Venkatrao Mantri, I.b.R., 6 Bom., 698 ... XVll ... 
Ram Chand Seal, In the Goods of, I,b.R., 5 Cal., 2 ... ... XVlll ... 

Ram Ch under Tantra Doss v. Dhurmo Narain Chucker butty, 

15 W. R. (F.B.), 17 ... ... ... ... XVll... 

Rafti (^omar Singh V. KnJlmri, T.b.R., 9 Cal., 68 ... ... XVlll ... 

Ram Oulpoy. Ram Churider, I.b.R., l4«Cal., 352 ... ... XVJl ... 

Ram Dhun Dhur v. Mobesh Churider Chowdhry, I.L.R., 9 Cal., 406, XVlll ... 
Ramdoyal v. Jnnnieii^iy, I.b.R., 14 Cal., 791 *. ••• ■ ■ XVll ... 

RaSi Dyal v. Ararit bail, 9 W.R., 555 ... , ... ... XVll ... 

Ram Kirpal Shukul v. Mussamut ftup Kuari, b.R., 11 I. A., 37 ... XVlll ... 

Ramlkrishna v. Bbimabai, Printed Judgments for 1890, p, 3fi4 ... XVIT ... 

ftamlirishna, I.L.K., 9 Bom,, 47 ... ... % ... XVlll ... 

Ram Lai' jVfcokerjee v. ITarancliandra, 3*^Beng. b.R., 130 at p. 13% 

O.C.J. ... ... ... ... ... ... XVlll ... 


Raifa Lai S^»v. Kanai barSott, T.L.R., 12 Cal.. 663 ... .. XVlll 

Ram*L^chun Pattuck v. ^sghoobur Dyal, 15 C! ifl • XVITl ... 

jfanP Narain V. Ram Chuiider, I.b.R. , 18 Cal,, 86* ... ... ‘XVll ... 


RamoiVoogru Chobey v. Mussinnut Putmoora Ohobayan, 7 W.R., • 

Civ. Rul., 205 ■ ... ... ... ... • ..•'XVU... 

Ram Partab*s Case, l.ti.R., 6 All., 121 ... ... • ... Vfl ... 

Rampra.^adt In -re, Beng.*L.K., Sup. Vol., 426 ... ...^aVIJI .. 

Rarn I^urtab V. Prrmsnkh ChanUmal, I.b*K., I 5 B 011 T., 93 . • .*.VXVIl ... 

KamHaraii V. PersfUhar Rai, T.b 'R., 10 Ail., 5^1 ... A ... 

Ramsaran f. Pi^sidhitr Kai, I.jC.R., 10 All., 51 ... * *^\ ... 

Ramsdon v. Dy-TOji, L.R., 1 H. b., 170 ... • XVll ...^ 




PAGE 

I 

14 

696 

118 

117 

367 

59 

51 

107 
181 

342 

• 175 

719 

108 
12 

217 

379 

602 

687 

622 

165 

536 

51 

92, 93, 747 
59.1 

435 

399 

303 

ISl 

126 

240 

427 

336 

587 

633 

518 

393 

440 

339 

504 

93 

557 

J62 

•415 

• 567 
432 

• 12 
17G 

229 

10 

390 

- 7 


359 
263 
584 
466, 487 
060 




xxu 


TABLE OF SASESt. CITED. 


RAM— SAH 

Ramsdcn v. Dyson, L.R., 1 H. L., 129 
Raxnsebak Misscr, In re^ 5 Beng. L.R., 179 
Ramsobuk v. Ramlall Koondoo. I.Jj.R., 6 Gal«., 835 
Ramskill v. Edwards^, 31 Ch. D., 100 

Ram Suruli Singh v. Mussamut Pran Peary* 13 Moo. I.A., 551 
Ram Tuhul Singh v. Bisoswar*Lall, L.R., I. A., ... 

Ram Tukoji v. Gopal Dhondi, I.L.R.,'17 Bpm., 64 
Ranga v. Subba Hcgde, I.L.R., 4 Bom'., 473 
Ranganmani v. Kaehinath,% Bong. L.R., 1 O.C.J. ^ ... 

K.iiigo Lall V. Abdool Guffoor, I.L.K., 4 Cal., 314 

Rani Janki Kunwar v. Raja Ajit'Singh, L.R., 14 1. A., 148 

Riisaji V. Sayana, 6 Bom. H.C.R., 7 A.O.J. ... 

Ratanji Bottlowalla v. Eduiji H, Bottlewalla, 8 Bom. H.O.] 
181 O.C.J. ^ ... 

Raver (Firm at) v. Sadashiv, Printed Judgments for 1888, p. 381 
Ravji V. Narayandas, Printed Judgments fcv 1898, p. 147 , 

Ravji Narayan v. Dadaji Bapuji, I.L.R., 1 Bom., 523 ... 

Raya v. Anapurnabai, 10 Bom. Il.C.R., 98 ... 

Reddaway and Company \. Bcntham Hemp Spinning Compai 
8 Times Rep., 734 ... • ... ... • ... 

Redgrave v. Hurd, 20 Ch. D,, 1 ... 

Reed v. Deere, 7 B. & C-, 261 
Be Frazer, 22 Ch, D., 827 

Re Gopal Ghundcr Seal, 2 Boiil., ^19 * • 

Re Hopper^ L.R., 2 Q. B., 367 ... 

Be Mower’s Trusts, L.R., 8 lOrj., 110 

Re Rouse and Meier, L!R., 0 G. P., 212 

Be Whalley, 20 Beav., 576 ... ... , 

Romfry v. Dc Penning, l.L.R,, 10 Gal., 929... 

Rondall v. Rendall, 1 Haro, 152 ... 

Rhodes v. Bhckla 'l, 16 Hoav., 212 
Rhodes V. Swithenbank, 22 Q.B.I'., 577 

Rich., ds V. Delbridge, L.R., 18 Eq., 14 ... . • 

Richards, Jure, 36 Ch. I)., 541 ... ... . * 

Richards, In re, HO Ch. D.. 541 . ... ... 

Richards v. Rose, L.R., 9 Ex., 218 
Richardson v. Hr lOu, 0 Bcav., 185 . . 

Richardson v. JKJlisL, 2 Bing, at p. 24.‘1 ... 

Richardson v. inge, L.R., 6 Cb. Ap., 478 ; L.R., 10 Kq., 275 
Roberts v. Oppenhcim, C-O Ch. D., 72i 

Robinson v.’^'Tho South-Webtern Railway Com pa in , 34 I 
(C.P.). 234 

Kodh Mai V. Ram Harakh, l.L.R., 7 All., 711 
Kolet V, Toe Queen, L.XL, 1 Pr., C. Ga., 198 
Rolls V. Miller, 27 Cb. I)., 71 ... 

Rolls V. The Vestrv of St. George, the Martyr of Bouthwr 
UGh.D,,7e5 

Romesh Chundor Sanuyal v. Him ^londal, l.L.R. 17 Cal., 852 
Roots V. Williamson, 38 Ch. D,, 485... ... *... 

Rouse and Meitr, He, L R , 6 C.P., 212 

Rovtte V. The; Lontlon Schoed Board, 5/ Ij.T., 182 

Rowland, In re, Tj.lt., 1 Cb, Ap , 421 

Ruflord, Ex p'liie, 2 DeL, M. G , 234 

Rugby Charity v. Mf‘rry weather, 11 East,, 375, Notes ... 

Run Bahadur Singh v. Lneho Ko^*r, l.L.R , 11 Gal., 301 

Rupa Jagshet V. Krishna] Govind, l.L.R., 9 Born., 169 

Bussell V. Watts, 25 Ch. I)., 559 

Rust V. Cooper^ 2 (iowp., 629 

Ruttonscy V. Pooribai, l.L.R., 7 Bon■l.,»^?01 .f. 

Ruttu^ Moiiee Dutt v. *Brojo Mohun Dutf. 22 C.W.R.. 33.‘S 
Ryan V. Mutui^l Tontine We:stinin.ster Cha;nber.s AssoeMtiejii, 1 
(1893), 1 Ch., IIG 

• s 

S. V. B., I.Ij.K.. iC Bo!5i,.C39 ... * •... * ... # 

Safdar Ali Khan Jjuedutian Das, l.L.R , 2 A1A-, 554 ... 

Sah Makhaii Lai Taiid%v*v. Sat * itoondon Lai, Jj.R., 2 I.aT, 2 
; . 1& B.Xi.n., P.C., 298 • 


BOM. ' 

PAGE 

..* xvhi ... 

69 

... XVII ... 

.340 

».. XVII ... 

. , • 8 

... xvm ... 

125 

... XVIII ... 

374 

... XVIII ... 

89 

.. XVII ... 

423 

... XVll ... 

54,423 

.. xvn ... 

278 

... XVIII ... 

257 

... XVll ... 

767 

... XVll ... 

> 

108 

XVIII ... 

481, 620 

... XVll ... 

658 

... XVLI ... 

176 

... XVITl ... 

« 530 

... XVll 

96 

y. 

• 

... XVTI . . 

591 

: . xviii ... 

, 446 

... xvm ... 

74 

... XVIII ... 

6G0 

... XVll ... 

^319 

... XVIT .. 

•^136 

... XVIII ... 

• 172 

... xvn ... 

136 

... XVIII ... 

196 

... XVll ... 

G13 

... XVll ... 

390 

.r. XVll ... 

714 

... XVII ... 

301 

... XVII ... 

500 

... xvn* ... 

498 

.. -XVIII ... 

a80 

... XVIII ... 

624 

... XVll ... 

10 

... xvn ... 

* • 114 

... XVII ... 

174 

xvn ... 

j. 

• 

... XVll ... 

• 724 

... xvm ... 

169 

.. xvni ... 

662 

... xvm ... 

rk. 

297 

... xvm ... 

127 

!. xvin ... 

• • 215 

.. xvm 

. 180 

... xvn ... 

136 

... xvn ... 

463 

... xvu ... 

•*72 

... xvn .. 

316 

XVU ... 

‘651 

...-xvm ^.. 

• GO? 

... xvn ... 

• ■ 607 

... XVJIJ .. 

386 

xvn .. 

316 

Ji. xvn .. 

t • 26 

.V XVIII .. 

*•390, 

.R. 


... XVllf .. 

• 

715 

• 

* 

... xvn .. 

160 

... XVM .. 

257 

LO ; • * • 


... SVII .. 

95, 97 



TA^[iB»OF C/SES CITED. * 


XXlll 


saj-hb: 


ih. 




Sajaji Panhdji v. Maruti* I.L.R., 11 Bom., 274 
Sakhalchand v. Volchand, Printe(J Judgments for 1893, p. 79 
Sakliaram v. Damodar, Itfj.R., 9 Bom., 468 * . . • 

Sakharam Govind, 10 Bom. H.C.R., 361 . • 

Sakharam v. Pai^ati, Printed Judgments for 181^8, p. 274 ^ 

Sakharam Mabadev v. Hari Ki;ishna, I.liaR., G B^m., 113 
Salaman, par /a, 14 Q.B.D., 936 • ... r 

Saligram (Baja) v. Secretary of State, 12 Beng. L R., JG7 
Salmon v. Duncombe, 11 Ap. Ca., 627 * 

Salu V. Hari, Printed Judgments for 1877, p. 34 ... , 

Samal Natbu v. Jaisbankar Dalaukram, I.Li.R., 9 Dom., 254 
Sambhubbai v. Shivlaldas, l.L.R., 4 Bom., at p. 92 • 

Sankappa v. Basappa, Printed Judgments for 1880, p. 106 
Sankaravadivanimal v. Kumar Samya, l.L.R., 8 Mad., 477 
Sardarsingji v. Ganpatsingji. I.L R., 14 Bom., 395 
Saroda Persbad v. Brojo l^atb, IJL.R., 6 Cal., 91\J 
SasbfBbUHan Dull v. Jadu Natb Halt, l.L.R., 11 Cal., 552 
Sashti Cbaran Chatterjee v. Tarak Cbundra Chatter jee. 8 
L.R.. 315 

Sabku V. Ibrahim, l.L.R. ^ 2 Bom., 457* 

SatratKumaji v, Visram Hasgavda, l.L.R., 2 Bom., 97 
Sayad Patulla v. Bola, Printed Judgments for 1884, p 33 
Scott V. Newington, 1 Moo. <& R., 253 - , ••• 

Scui^horpe V. Tjpper*L.R., 13 Eq., 232 ... ... * 

S^man v. Nctherclift, 1 C.P.D., 540 ; 2 C.P.D., 53 
Secretary of State for India v. Bhagawanti Bibi, l.L.R., 13 All., 320. 
Secretary*' of State for India v. Budhu Natb Poddar, l.L.R., 
19 Gal., 538 ... ... • ... 

Secretary of State for India v. Cyfamji, Printed ludgments for 
1892^ p. 345 

Seotaram v. Mussamut ^beeree Hocrance, 2 W.R., 111 .. 

Selby v.*Cryfital Palace District Gas (Company, 30 Beiiv,, 606 

SSrgeant V. Jlal#, 2 Q.B.D., 867 

Seth Mulcband v, Bai IMancha, l.L.R,, 7 Bom., 491 

Soilhu V, Krishna, I.L.fc., 14 Mad., 6L 

Sethu V. Subramanya, l.L.R,, 11 Mrid., 279 

Sett V. Cowley, 7 Taunt,, 169 

Settfappan v. Barat Singh, 3 Mad. H.G.R., ?20 

Sewell’s Case, L.R., 3 Ch., 131 ... 

fthahaba fChan v. Balya, •Printed Judgmtwts for 1873, p. 66 . 

Shaikh Elahee Buksb v. Shaik flajoo, 14 W. R., Civ. Rul., 33 
ShAk Idrus v. Abdul Habiman, 1 L.l?. , 16 Born., 303 
Sha Jasraj Himarai v. Cbudasaina llakbatsang, Printed Judgments 
'for 1891, p. 294 

Sbamnugger Jute Factory Company v. Ram Narain, l.L.R., 
14 Cal., 189 

Sha Naginda.s V. Halalkoro NaLhwa, l.L.R., 5 Bom., 470 
Sban4car*v. Hanma, l.L.li., 2 Bom., 470 
Shankar v^M^trtandrav, Printed JudSnfonts for 1889, p, 167 
Shankar v. Visaji, Printed Judgments for 1886, p. 35 
Shan Maun Mull m. Madras Building Compai^y, 

>Ind.,268 • ... ... ... ^ 

Sh 9 .purji V. Bhikaiji, l.L.R., 10 242 ... 

Sharat Sundari Dabiav. Bbobo Persbad ivban, l.L.R 
Sha^e, Jj.R. (1862), 1 Cb., 154 

Shaw v.'Siftith, 18 Q.B.D., 193 ... ; ... 

Sheffield, etc., Building Company v, Aizlcwood, 44 Ch 
Sheikh Al^Jkr v. Sheikh Ifban, l.L.R., 7 Cal., 256 
Shenalione v. Brock, 36 (Jti. D., 541 ...* •• • ... 

B Bhflolochun Singh v. Saheb Singh, l.L.R., 14 Cal.* 390 ... 

Sheppards & Co. v. Wilkinson, 6 Times Law Rej^, 13 ... 

Shib Kristo Dan v. Abdool Sobhan Ghowdhry, 15 C.W.R.*, 408 .*. 

Shiddbesvar v. Ram^andrarav, l.L.R., 6 Bom., 463 ... • 

Shidlingapa v, Karisbaiiapa, l.L.R., 11 Bom., at p. 601 ... 

Shidu V. Bali, l.L.R., 16 BonH, 180 ... • • - V * •- 

Shivapa v. Dod Kagaya, l.L.R.', 11 Bom., 164 ... ' • T.. 

Shivapa Shi^pancli Lingapa, l.L.R. ,‘11 Bom., 284 ... 

Bhivji V. Datti,-12 Bom. H. 0. R., 281 ...» ... • * ... 


I.L. R., 15 


13 Cal., 101. 


D. 


BOM. * 

PAGE^ 

XVII ... 

108 

XVIII ... 

544 

JCVII ... 

26 

XVII ... . 

25 

XVITT ... 

747 

XVIT ... 

551 

XVll ... 

316 

XVll ... 

622 

XVllI ... 

657 

xvTir ... 

181 

XVll ... 

369, 077 

XVI li 

337 

XVllI ... • 

63 

XAII ... 

52 

XVll ... 

57 

XVllI ... 

412, 566 

xvn ... 

757 

XVTl ... 

359 

XVllI ... 

093, 694 

XVll ... 

252 

XVIIL ... 

112 

XVIIT ... 

51 

XVlIi ... 

111 

xvn ... . 

128, 573 

>'vin ... 

155 

xvn ... 

724 

xvin .... 

738 

xvn ... 

403 

xvn ... 

651 

xvn ... 

302 

xvn .. 

504 

XVTTl ... 

127 

xvin ... 

127 

xvv ... 

89 

XVII^ ... 

262 

XVIII ... 

155 

XVII ..., 

634 

xvn ..• 

359 

^VIl ... 

. 427 

xviii ... 

431 

XVllI ... 

713 

XVIII ... 

176 

xvin ... 

118 

XVltl ... 

736 

xvin ... 

336 

XVIII ... 

• 147 

xvin ... 

566 

XVIII ... 

• 52 

XVIII ... 

123 - 

xvn ... 

380 

XVIII ... 

127 

XVIIT^.. 

371 

XVIII ... 

180 

• XVll ... 

• 698 

xvin 

718 

'xvin ... 

541 

•xvn ... 

739 

xsyn .. 

645 

xvin ... 

347 

XJ.ll ... 

631 

XViX ... 
XVII 

660 > 



BOM. § \ PAGE 

Bhivram Udaram v. Kondiba Muktaji, 8 Bom., 340 XVTII .a 741 

Shohrat Singh v. Bridgman, I.L.R., 4 All., 3715 ... XVII ... 651 

Shri Gaiic’sh Dharnidhar MahSraj Dev V. Ke&havrav Govind, I.L/R., * ■ 

15Boni.,625 ... ... ^ ... ... XVIII*...^ 228 

Shriman Goswami v. Ooswarai Shrf GirdhaWalji, I.L.R., ^ * 

17 Bom., 620. noie ... ' ... - ... XVII... 606 

Shri Nana Maharaj, In re, I. L.R.. IC^or^., 729 ' ... ... XVIIl 583* 

Shri Umabai v. Shri Vasudev Pandit, Printed Judgments for 1865, 
p. 189 ... ... ... ... - ... ... XVII ... 567 

Shri Vishvambhar Pandit Shri'*Vasudev Pandit, I.L.R., 

16 Bom. 708 ... ... ... ... ... XVITI ... 696, 747 

Siddeswara V. Krishna, I.L.R., 14 Mad.., 177 ... ... XVIII ... 694 

Sikhcrch}r.id v. Dulputty, I.L.R., 6 Cal., at p. 370 ... ... XVTI ... 758 

Simpson v. Crippis, L.R., 8 Q. B., 14 ... ... ... XVII ... 137 

Singleton v. Butler, 2 Bos. k P,, 283 ... ... ... XVll ... 317 

Sirdar Bhagwan Singh v. Secretary of State for India, L.R., 

2 1. A., 43 ... ... ... XVII... • 622 

Sitaram Vinayak v. Raii^handra Babaji, Printed Ju(A|euts for 

1885, p. 24 ... ... ... ..*L ...XVIIl... 764 

Sivarama V. Rama. r.L.R., 8'Mad,, 99 ... ' ... ... XVIIT 696 # 

Skegg. In re, 25 Q. B. D.. 506 ... ... ... ' . . XYII ... , 317 

Sloman v. Walb^r, \Vh. & Tud. L.G., Vol. II, p. 1257 ... ... aVII ... 109 

Smart v. Sandars, 3 C. B., 380 ; ^ C. B., 895 ... ... XVII ... 530 

Smith V. Anderson, 15 Ch. IJ., *.^47, 275 ... ' * ... ... KVllI ... 1^, 297 

Smith V. ^rymont, 2 Swan., at p. 332 .. ... ... XVTII . . 714 . 

Smith V. Gray. 43 Ch. D., 208 ... .. ... ... XVII... ' '256 

Smith V. Smith, L.R., 20 Kq,, 500 ... ... ...XVTII...' 483 

Smith, In r«. 42 Ch. D., 302 ... ... XVII... 218 

Sobhagehand v. Bhaichand. I.L.R., 6 Bom.. 207 * ... XVTT ... 380 

Societe General Do Paric, etc. v. Jenet Walker, 11 Ap. Ca., 20 ... XVIIl ... 180 

Sonaram v.’Obhoyram, S. D. Rep., 1817, p. lOG ... '... XVllI .. * 117 

Sorabji Na ^'\^vanji Dundas v. The Ju.stice.s of tbe Peace for the City ' • • 

of Bombay, 12 Bora. H.C.R., '260 A.C.J. ... ... • ... XViy .... • 21 

Scutbey v. Sherwood, ‘I Meriv., 436 ... ... ... XVllI .. 765 

Sparling V, Parker, 9 Beav., 450 ... ... . ... J. XVII ... fte«249 

Spicer V. Cooper, 1 Q.B., 424 ... ... ... ... XVII ... 137 

Sree BrijbhookK<?jee Muharaj v. Sree Gokoolotsaojee Muh.araj, 1 
Borr.. 202 ^ ... ... ... ... XVII ... * • 622 

Sreemutty Debia Chowdhrain v. Bimola Sundureo Debia, 21 

W.R.,42?^ .7. ... «.. XVIIl ... ' 374 

Sreemutty boorjeemonev Do.sser v, Donobundoo Mullick, 9 Moo. 

T. A- 136 . ..." ... ... ' ... ... XVII ... . G17 

Sreenatb Chattejee v. ^fylash Chuuder Chatterjee, 21 W.R , Civ. * 

Rul., 248 ... ... ... ... ... XVII... -359 

Sreenatb Ghose v. Raj Chundcr Paul, 8 W.R., Civ. Rul , 171 ' ... XVII ... 359 

Sri Gajapathi Radhika Patta ^laha Devi Garu v. Sri Gajapathi 

Nilauiani Patta Maha Devi Garu, 13 Moo. T.A.,497 ... ... XVIIl ... 181 

Sri Ganesh Dharnidhar Maharaj Dev v. Kc.shavrav Govind, I.L.R., 1 « ' 

16 Bom., 626 ... ... ... ’ ' ... ... XVIIl '... . 228 

Srimati Bhagabati v. Kanailal, 8 Beng. D.R., 226 ... ... XVII ... 399 

Srinath Kur v. J^rosunno Kumar Ghoso, l.Li.R., 9 Cal., 934 at p. 937. XVllI ... 216 

Sn Virada Pratapa Riighunadha Deo v., Sri Brizo Kishoro Patta •*' 

Deo, L.R., 3 I.A., 191 ; I.L.R., 1 Mad.. 81 ..f ... XVII ... 118 

Stace and Worth’s Case, L.R., ^ Ch,, 682 ... ... ... XVllI ... 156 

Stacey V. licntill, 4 Q.B.D., 294 ' ... ... ./ XVIIl ... * 46b 

Staniar V. Evans, 34 Chr D., 470 at p. 476 ... ... ... XVITI ...• 196 

Stapleford Colliery Company, In r?, 14 Ch. D., 432 ... ... XVII ... 673 

Steel V. The Scuth-Eaatrrn Railway Company, 16 C. B., 650 " ... 'XVII 310 

Stephen Clark v. Ruthnav+’jo, 2 Mad.^.^.C.R., 290 ... XVIJJ ... 726 

Slever.s v. Pinriey, 8 Taunt., 327... ... ... ... XVIIl ... 74 

Steward V. Bl-kcway, L.R., 4 Cb., 603 . .. ... XVII... « 239 

Stone V. Godfrey, 5 DeG. M. & G-., 76 ... ... ... XVIl ... 668 

Strimathoo Moothoo V, Doratinga Tevar, L.R,, 2 I.A., 169 ... XVII ... 217 

Stringer’s Case, L K., 4 Ch., 475... . . ... ... XVIIl ... • 126 

Strode V. Parker, 2 Vern. , 31 c ... ' ... ... » ... XVII ... 118 

Subba V. Nagappa*. J.L.R.; 12 Mad., 363 ...»• ... ^ ... XVIIl ... 114 

Subbaji Rau v. Srinivas^w Ran, |.L.R., i Mad., 264- ... ... XVII<.... * 26 

'''-Subl)isj’aya Mudali v. Tbo^Govenraent, 1 Mad, H.C.R., 286 XVII ',.*^. 665 


SHI— SUB 


TABLE 0^^ CASES CITED. . . 

. V' 



TAtfLk»OP C/SBS CITED. 


xxr 


SUB-VT^fL, ^ , bom. • pAge« 

Subbaraya Mudali v. Ttfe Government, 1 Mad. H.C.R., 286 ... XVIXI ... 292 

Subodini Debi v. Cumar Qanoda {Cant Roy, T.L.R., 14 Cal., 400 ... XVII ... 416 

Sudliararci v. Sudharam, i>Brng. L.R., 91 A.J! .. • ... 3^\qil ... 118 

Sudindra v^Budan, I.Li.R., 9 Mad., 80 .... ... ... XVll ... . 25 

Sufdar Ali V. Je^Narain, 16 C. W.R.,*Civ. Rul.* 161 ... ^ ... XVllI ... 69 

Suffield V. Brown, 10 Jur,, 111,; 4 DcG. & S.,<485 ... ... XVTTI ... 385, 624 

* Sulleman Iilisseiri v. The New Oriental Bai^king ‘ Corporation, 

I.L.R., 15 Bom., 267 ... ... .... . ... XVIII ... 575 

Sumrun Thakoor v. Chunder Miasor, I«L.R. , 8 Cal., 17... ... XVII ... 274 

Bundar v. Gopal, 4 Bom. H.C.R., 68 A.C.J. • ... ^ ‘ ... XVll I ... 385 

Sundara V. Subbanna I.L.R., 9 Mad., 351 ... ... ... XVU ... 660 

Sundara v. Subbanna, I.Li.R., 9 Mad., 854 ... • ... ... XVTfT ... 644 

Sunder Bahu V. Manohur Lai, 10 C.L.R., 79 ... ... XVII ... • 274 

Sundrum Chotty v. The Queen, I.L.R., 6 Mad., 203 ... ... XV41I ... 696 

Suppu V. (xoviiidacharyar, l.L.R., 11 Mad., 85 ... ... XVIT ... 858 

Sustec Churn Chucker butty •/. Taruk Chdndcr Chatter jce, 

16 W.R.,9 (P\B.) ... ... ... ... ... XVn ... 369 

Sutton, In re, 28 Ch. D., 4fi4 ... ... ... ^ ... XVill .... 138 

Swamirao v.*Kashinath, T.L.R., 15 Bom., 419 ... ^ ... XVll ... 568 

Swansborough v. Coventry^ 9 Bing., 306* ... ... * ... XVll I ... 624 

Swire# in re, 30 Ch.D., 239 ... ... ... ... XVll... 660 

Symons, In re, 21 Ch. D., 757 ... ... ... ... XVIII,... 411 

• • • • • • 

T 

% 

Tadigotla Timmappa v. Lakshmamma, l.L.R. , 5 Mad., 885 ... XVITI ... 162 

Tagore Case, 9 Bong. L.R., 377 ... • ... ... ... XVQI ... 10 

Talbot V. Hope Scott, 4 Kay (fc J., ?;icr ... ... ... XVll... 622 

Talema|}d Singh v. Ruknjina, l.L.R., 3 All., 853 ... ... XVll .... 399 

Tamaya v. Timapa Ganpaya, l.L.R., 7 Bom., 262 * ... ... XVIII ... 604 

Tanjore <3aae, 7 Moo. I.A., 476 : 13 Moo.. PX.O. 22 ... . ... XVIT ... 622 

Tarachurn Chatterji V. Surodh Chuij^or ^lookerji, L.R., 16 1 A., 166, XVll ... 16C 

Tarack Chunder BhuUacliarjee v. Huru Sunkur Sandyal, 22 C.W.R., 

Cfv. Rul.,267 ...• ... • ... ... ...XVIII... 126 

Tarry v. Ashton, 1 Q.B.D., 314 ... ... ... ... XVll ... 311 

Tasker V. Small, 3 Myl. & C.. 63 . ... ... XVIi. .... 16 

Tatia*v. Sadashiv, l.L.R. , 7 Bom., 40 ... ... ... XVIII ... 267 

Taylor v. Taylor, 23 L.J. (Ch ), 225 ... ... XVll ... 591 * 

Itiylor V. Virat^mi, l.L.lt., 6 M.id., 108 * ... ... ...* XVII 691 

Teencowrec Chatterji V. Dinonath Banerji, 3 C.W.K., 49 • ... XVII ...* 120 

Tenant V. Goldwin, 2 Lord Raymond, Ti089 93 ... ... X\1II ... • 623 

Th^ickersay Dowraj v. Hurbhum Nur.soy, l.L.R,, 8 Bom., 482 XVIII ... 127 

Thakoor Dcy hoc V. R-ii Baluk,Rain, 11 Moo. I.A., 189 ... ... XVJl ... 694 

Thakurda.s V. Futtch Mull, 7 Beng. ij.R., 275 ... ... XVIII ... 672 

Thakur Magundoo v. Thakur Mahadco Siiigh, l.L.R., 18 Cal., 647... XVIII ... 599 

Thayammal v. Venkatarupia, L.R., 11 I.A., 67 ... ... XVII ... 166 

Thom^soft, In re, 30 Ch. D., 441 ... ... ... XVIII ... 196 

Tidd V. Lister, 3 DeG. M. & G.. 857 * ... ... ... XVIII ... 169 

Tikamdas V. Ganga, 11 Bom. Il.C.R., 203 ... ... XVII ... 109 

Tiiyipati V. NarasimhH, I.Jj.R., 11 Mad., 210 • ... ... XVTII ... *540 

TolA,i Shcrob (Behce) v. Davod Mullick Furcedoor#, 6 Moo. I.A., 510, XVII ... * 505 

Tollett V. Thompson, L.R., 6 Q.B.r5l4 ... ... ... XVII... 187 

JCommeyv. White, L.R., S H.L.C., 49 ... ... • ... XVII... *714 

Toolrffee Ram v.*Munno Lall, 1 C.W-K., Q53 ... •• ... XVIII ... 170 

Tozer V. Lal?e, 4 C.P.D , 322 ... . ... ... XVIII ... 471 

Travers v. Blundell, 6 Ch. D,, 436 ... ... ... XVIII ... 286 

Trevor v. Whitworth, 12 Ap. Ca., 409 ... ^ .... ... XVIII r. 127. 166 

^igge^. Lavallee, 15 Mom P.C.C., 270 ... ... ♦... XVIII ... 726 

■Trimbak Dixit v. Narayan Dixit, 11 Bom. H.C.R., 60 ... ... JiVITI ... • 612 

Trimb^kraj v. The General Traffic Manager of th^G. I. P. Railway * 

Company, Printed jj^dgments for 1880, p. 345 ... * ..* XVTTI ... 85 

Trimbak Vithal v. Vishnu Maheshwar, Printed Judgments for T1887, ** 
p. 6 ...• . ... ^ ...,XV11... 30 

Tufiazal Hosgein^ Khan v. Raghunath Prasad, 7 Beiig?. L.R.* * 

(P.O.), l^s .• ... , ... ..* ... . XVMl ... 74i y 

Tuljaram v. MalthuraJas, T.Ij.K., 6 Bom., 662 ... , XVU ... 695 Aa 

TuUidaa v, VirBuMa^a, l.L.E.,i Bom., 624 ' ... • v XVIII .74MJi 

8 BOM,— Z> 



XXVI 


^ TABLE OF dkSES CITED. 


TUR- 


.Su 


Turquaiid v. Kirby, L.R., 4 Eq., 123 
Twistit'tou V. Twisfclulon, L.R., 2 P. & D., 339 


UfliirJim V. Rauu, 11 Bom. 82 

Ut^.iroluiud V. M'.idcippa, I.L.R., 9 Bom,, 32J 
Ujj V. IJiilhi JL.ilu, 7 Bom. M. C. R., 133 A. 0. J. 

Ullman v. The JusUcos of the I’cace for the tow i of Calcutta, 
8 Beiig. L. R., 20.'') ... 

Umabiii (Shri) v. Shri Vadudcv Pamlit, Printed Judgments for 1835, 

p. 189 ... 

IJmed Ali V. Salinui Bibj, l.L.R., G All., 383 

IJmcs Chundor Siroar v, i^ribur I'Vtima, L.R., 17 1. A. 201 ; I.L R., 
18ChI.,164 

Umiashnnkar v. Ciihotalal, I.Ij.H., 1 Bom.*'. 19 ...» 

Umroot V. Kiilyaiid.is, 1 Bor., 314 
Unniranian V. Ob ith.uj, l.Jj.R., 9 Mad., 151 

Upondr.i (Kum.ir) v. N.ibin Erwlnia iJosc, 3 Beng. L.R., J13 t).G,J. 


Viiguraii V. R'-uigav yiu»gjir, 1 L. lJ.v*15.M.‘id., J2r4 ^ 

Vasudev v. Ivnshua, I’riuLcd rludgnients bn- 1H91, p. 18... 

VTasudcv vf Rama, Jl B(jm. H. 0. R., 149 ... 

Vasudov V. Veiikatosh, JO Bom. ILO.Jt.. l.»9 
Vasudov Bh.il v. K i.ayan D.iji li.inilo, 1 L.R., 7 Bum.. 131 
Vasiidi'v Blial v Nai’ii>aii l>,imk, I.L.R., 7 Bom., 131 
Vaughan V. Thomas, 33 Oh D., 187 ... 

Vellanki Veykata (Raj.i) v. Vijukata R.tma, L.R., 4 1. A . 1 
Vonkat.i! hala \ The South LnUi. R;uJwa\ LojrjpauN , I.L. R , 
{) M.ui., 20S ... 

Vk-nkalachalapatj v, Suhoar.i vadu, l.Jj.R. 13 Had , 39.J 
VenkaLarain.i v. Mec-r.i Lab.u, l.O.R,, 13. Mad., 375 
Venkaia Rani.i V. Venkata Suns i.L.R.,2 AlatL, ;{3‘> 

Vcnk«itra> udu v. Papi Jieddi, JJ..R., .8 Mad., 182 

Vernon V. Vosti^'- oi St Jame->, Wo'-’lniiuster, JG Ch. !>., 4 19 

Vijiaraiigain v. l..ik diniiian, H Boin. 11. 0 K , '.^14 () G.J. 

Vjiia>.ik Aiinidrav v. Lakslimil>.ii, 1 Bouk fl.C R., 117 0.133. 

Vmay'ik Amindrav v iL Ic.shiQthai, i Bom. ll.Cblv., at p. 123 
Vina>a,k Balvani v, Olmndiiaj, Ik intend J lidgincnt.'- foj- 1882, p 35J. 
Viraraghiiv.s v. Vf U/ .iL^ehai Yiir, l.i. R , 5 Alad , 217 * ... 

Vi"hnu V, Krisijff.aMi), 1 1^ R.. 11 l> iji , lod ... 

Vi.^-buu V V'enk it^av, I’rnilcd .Judgnjv-nt.s Icn ISK*, p. 248 ^ 

Vi.-Unr, Pihau Jo'-dii v. R.ivn Blum Jot- hi, I.L U , 3 Bon^., 18 
Yjsh\an:U.h Guvind \ liajnlJi.tl. l.LR., 15 Bom., 118 
Vishwanaih v Bagubai, Onnh-d Judgments tor l-syO, )). 28 
Vithaldas V Yodu, Punted .J udgnn nts for IfsTG, p. 270 
Vithal Jananian v \ilhojjrav, J.O.R., (> Boin., 58G* 

Vithal Krisim i \ , B.ill.n^hna Jansudan, I.L.R., 10 riom., 010 
VithoUa V. (laiiganian, 12 Bum II.C.R. J80 A C.J. 

Vith?i V. Dliondj, I.L R , 15 ii >;n. 407 
Vithn V. Ohondi, l.li.R , 15 Bom., 407 
Vivian V. 'Moat, L.U., 10 Oh , 7‘J) 

\'randa\andri^ v. Yi innn.ih.M, I,- Bom II O.R., 229 ... .?•. 

Vyaiikaji Balknshna v* S njerav Apajiiav, Printed Judgment.'? for 
1891, p. 270 

. * *.. ‘W 

Wallis V. Snirth, 21 (Jli. I)., ... .... 

Walters, in »c, 9 T.. 

Warnaii Hamchandra 1 )Iio?id(ha., 1 L.R.. 4 Bom,, liO 
\Vajnn.i.ji v. AlanMraiii,*Prjjj U’d JudgmciitH for 188J4, p. 3.37 
Watkins v. Bren^, 1 AlylJ^A (*r,T 102 ^ ... • 

Watson, L’a: 5 CJh. jj., 35 ... ^ 

vV.ilrion V, BlacR, 16 j78 ... ' ... 

M V. I^artin, 34 L.^.*, Al.C., 50 .f. ... 


BOM. / ; 

* 

PAGE 

• 

XVII ... • 

308 

XVTl ... 


• 

• 

ft 

xviir ... 

167 

XVIII ... 

336 

XVII ... 

405 

XVII ... 

310 

XVII ... 

667 

XVII ... 

430 

aXVIl ... 

3, 604 

XVllI ... 

127 

XVII ... 

: 693 

XVll ... 

301 

XVll ...t 

495 

« 

XVIII ... 

t 

692 

XVTll ... 

- 150 

XVll ... 

?62 

XVIII .. 

* 181 

XVil ... 

488, 743 

XVIII ... 

689 

xvu .. 

354 

XVJI ... 

« 165 

xvir... • 

724 

XVIU ..., 

Tl7 

XVIII ... 

JG8 

XVJi ... 

«4>93 

XVlil ... 

747 

XVll ... 

051 

XVll ... 

, 761 

xvn ... 

695, 707 

XV Til ... • 

1«3 

XVlil .. 

354 

XVTl ... 

• 26 

xvn ... 

164 

XVlil ... 

150 

xvn ... 

359 

xvni ... 

726 

xvm ... 

26 

xvn ... • 

« Tl67 

xvn *... , 

660 

xvn ... 

59 

:Tvni ... 

,52 

xvn ... 

632*634 

XVIII ... 

108,, 112 

xvn ... 

634 

XVIII 

• 681 

• 

xvm ... 

528 

• 

• 


XV4 ... 

• 

• •• 

• 111 

xvm ... 

196 

XVII ... 

238, 381 

xvm ... • 

168 

XVIl ... 
XAftl ... ^ 

390 

71 

•XVIB,.. • 

246 

xvir .*.. 

195 



tABLH* OP O&SUS OUBD • Xkvii 

WATir-Z?7El ^ • BOM. * FAGb , 

Watson V. Shamlal, Ij.R., 14 I. A., 187 .... ... ... XVIII ... 635 

Watson V. Spratley, L.R., 10 Ex^h., 222 ... ... XVII ... 246 

Watls v.-Kel^on. L.R., 60h., 166 ...* ... • ...XVIII.. 386.624 

Webbe V. lister, 2 Bom. H.O.R., at p. 55 ... ‘ ... ... XVIII ... . 170 

Weldon v. Weldon. 9 P.D.. 62 .. ... .. , ... XVIII ... 318 

Wells V. Wells, 3 S. & T., 642^ 33 L.J. tP. M.). t51 ... ... XVII ... 148 

» West V. La\^day, 11 H.L.O.. 384 * ... # ... ... XVIII ... 286 

Whalley. 20 Beav., 676 ... ... • ... • ...XVIII... 196 

Wheeldon v. Burrows, 12 Ch. D , 31 • ... ... ... XVIII ... 385, 619 

White, Ex parte^ 14 Q.B.D., 600 ... • ••• • -- XVII ... 316 

White V. Bass, 31 L.J., Ex. 283 ; 7 H. & N.. 722 ... ... XV131 ... 619 

Whitehead v. Hughes, 2 Cr. & M.. 318 ... • ... ... XVll ... 416 

Whitehouse V. Jamieson, 2 H.L. So., 29 ... ... ... XVll ... * 471 

Whitohouse & Co., Jn re, 9 Cb. D., 695 .. .. X^^II ... 470 

Whitwood Chemical Company v. Hardman, Ij.R. (1891), 2 Ch., 116. XVTll ... 709 

Wilkes* Case (John), 2 Burr., 25<i!8 ... * ... ... XVll ... 337 

WUMnson v. Lindgren, L.R , 6 Ch., 570 ... ... ... XVIII ... 138 

Williams, Jn re, 6 Cb. D., 735 ... ... ... g ... XVIJ .. 364 

Williams vt Smith, 4 H & N,, 559 ... ... , ... XVll ... 292 

Williams V. Williams, l.^j.R., 3 Cal., 688 ... ... ... XVll ... 625 

WillMtms V. Williaips and Padfield. L.R., 1 P., 20 ... ... XVll ... 625 

Wilson V. Balfour, 2 Campbell, 579 ... ... ... XVII ... 317 

Wilson V. Wilson, 3 Hagg.. 329 .. ^ , ... • XVll ... 148 

Woifposh Chunder Go'opto v. Raj Narain Roy. 10C.W.R., Civ. Rul., 15. XVIII ... 55 

Wood V. Lcadbittnr. 13 M. & W., 838 ... ... ... XVIII ... • 386 

Wood V. Sutcliffe, 21 L.J. (Oh.), 255 ... ... ... XVIII ... 488 

Woollam V. Ratcliff. 1 H. & M., 259 ... ... ... XVll ... 692 

Woonia Daee v. Ookoolanund Dass, I.L.R., 3 Cal., 594... ... XVll ... 125 

Woumatara Dcbia v. (Jiiijopoorna^)jissc*o, 11 Beiig. L R., If58 (P.C ). XVII ... 26 

Worthington & Oo.’.s Trach Mark, In re. 14 Ch.I)., 8 ... ... XVTI 592 

Wotherspoon v. Currie, L.R., 5 H. L., 508 ... . . ... XVII ... 591 

’ Wutzlei'v. Sharpi:, l.L.K., 15 All., 270 ... .. . ... XVIII ... 029 

Wyatt V. Walli!*, 8 Jur., 117 ... ... ... XVIJT ... 412 

• • 4 ¥ 

Ycrikoba V, Runl)baji, 9 Horn. [I.C.R., 12 ... ... XV J .. 571 

Yesfivaiii, V. Coviiid, l.L R., 10 Bcmi., 453 ... ... ... XVII ... 378 

Yeshwant Bhagwant v. Shankar Ramchandra, I.L.R., 17 Bom., at * 

• p. 391* ...• ... » ... ... XVIII 240 

Yosu Raiiiji v. Balhrishaa, I.L.R., 15 Bom., 583 ...• ... XVIII ... 388 

z • ‘ * 

Zemindar of Palcoiid.ili v. Si croiary of Stale for India. L.R , 

12 LA., 120 ... ... ... ... ... xVlir ... 127 

Zoedone Company v. Barrell, 26 Solicitor’s Jour., 657 ... ... XVIII ... 718 




Tim ■ HfDIAN • LAW EEPOliTS, ‘BOMBAY SEKIES. 
CONTAINING CASES DETEllMINEI) BY THE HIGH 
COUBT AT B0MBA\ ANH' BY THE JUDICIAL 
COMMITTEE OF THJil PRIVY*COUNCIL ON APPEAL 
PROM THAT COURT. 


BOHIBAY— YoI.‘xYII-i893. 

PRIVY COUNCIL. 

The 3 1 St May* and 2nd ^iily* 1892. 

Present : 

L(3rds Watson and Morris, Sir R. Couch, and Lord Shand. 


♦ • 

Abdul Gafur and otliors Plaintills 

versus 

NizamiuSin and others Dofondanta. 


[On appeal (roir.* tlie High Court at Bombay.) 

MaJto’medan laio — Wakf — SeAtlement -Will — fnoalidity of attempted settlement 
nurportino to constitu^^. a wakf -Document not establishing 4 l trust for a religious 

or* charitable purpose^ at sonic time, invaitdas a wakfnama. 

• * 

A nmkfnama to bo v.4*lid p.iU''t be .i substriiitia! dedication of j)ropefty^to a religious or 
charitable purpose at some time or other. 

Mahomed Ahsanulla Chowdhyy v. Amarchand Kuiulu, L. K., 17 J. A., ‘28 ; 1. b. R., 
17 Cal., 41)8, referred to and followed. 

• Whore a wakfnama ‘purported to make a settlement on heirs, the settlor's intention 
having bec» to*make the whole (3stat‘*dCvi>lvo from one generation to another, witliout being 
alienable by them, and witbtint licing liable in execution agaiuht them, 

V Held, that the instrument could neither bo qj^aiutained as e.'.tabli.shing a VJ iJcf, noT as a 
sottloment : also, that it could not*bo .supported as a will, not having been validatt:d con- 
•sent of heirs, as to two-thirds of the succession ; and that,* oven if it could have been dealt 
with as a v^ill, Iho above provision would- have been void. ^ 

Appeal Ij-om a decree, Nizamudin V . Abdul Gafur, I. L. R., J3 Bom., 264, 
UUh^Jurfb 1888) of Uio High Court roversh^g ifdecrijp (l7fch FeHruaiy 1887) 
ihe Assistant Jud^o of the TIuina Distfict, which aflinnod a ducrco ‘(27th 

Martfh 1886) pf the Second Class Subordi^iate Judge of Panvel. • 

• • • 

The wakfnarfla, to which the appeal related, Mias exerjufced on the 16th 
January *1838, by Karimuddin, a,Shafi, who died in 184y. Two of the five 
plaintiffs, ijow^appellants,*woro mutaivaftis appoititoll the Bistrict Court in 
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/ 1884. anti all were kinsmen [2] of Karimuddin. The prcJperty was atyact of salt 
works, with buildings, in taluka Panvel in the Kolaba District. * On the 22nd 
June 1866, under a decree against Karimuddin’s daughter, Tabira, her right, 
title and interest (Civil Procedure Code Act VII 1 of 1859, section 24r9) Ivere 
sold at a Court sale, Tlie defendants, (now respondents), made title through 
the purchasers. f 

The question, what right of Tahira was sold in 1866, depended on the 
validity and effect of a disposition, made in the wakfnama of 1838, for the 
benefit of the family and heirs of Karirauddiii. 

In another case, that 2 Saheb Bibi v. Damodar Premji, I. L. R., 3 Bom., 
84, this document was before the Court on another point. It purported to 
settle, wiih certain exceptions, moieties of Karimuddin’s estate on his two wives, 
and on their ves^pectivo daughters, and their descendants, so long as each line 
should subsist, with cross-remainders, on the extinction of either line, to tifose 
who might represent the other, with a final remainder to the right heirs. Part 
of the estate was expi^essly devoted to specific religious purposes ; but there 
was no dispute as to that ; and this suit was confined to a share as to which 
no trust for any religious, or charitable, purpose was declared. One of the 
important clauses was the following : Neither of the said t.vo wives, nor any 
one of the aulad of the said two wives, shall abcfiate by sale, gift, or mortgage, 
either of their shares of tlie nbnvc property.’* r 

The’ wakfnama is sot fortli in the report of the appeal in the High Court, 
I. L, R., 13 Bom., 264. 

The decisions of the Courts below, with the proceedings before this appeal, 
appear in their Lordships’ .iudgraont. On a second appeal, the Judges (BiKDWOOD 
and Pabsons, JJ.,) were of (^pinion that the document of 1838 could not be 
sui^.-orted as creating a wakf, as it contained no ultimate dedication of the 
property to a religious, or charitable, purpose As u meie deed of settlement 
it could not receive effect, as Karimuddin had not, by law, power to make a 
series of life-estates with remainder to liis heirs. The judgment is given at 
length in I. L. R., 13 Bom,, at p, 270. 

On this Kpiieal, 

Mr. J. 1). Maync for the Appellants : — The disposition for .secular [3] pur- 
poses in ti.o wakfnama can hardly be supp^^rted as constituting a v)akj, Receilt 
decisions are to the contrary of giving such an effect to a wakfnama whore there 
IS no gift to operate at any time for a religious, or charitable, use. See Mahomed 
Ahsanulla Chowdliry v. Amarchand Kundu, L. R ,,17 I. A., 28; I. L. R.,'17 
(]al., 498. But, if there was a consent on the part of the heirs, who are bene- 
fited, the instrument is maintainable as a will. There are dilliculties in the way of 
treating it as a settlement. There wa.s, however, the case of a grant for hfe in 
Uwss Chundcr Sircar v. Zakur Fatima, L. R?, 17 T.A., 201 ; l.L. R.J 18 Cal., l64. 
As, a will, it might l)e Biat the document could receive effect, if assented to. 

•Reference was made to Khajoaroonissa v. liowshan Jcfian, L. R., 3 1. 

291 : I. L. R., 2 Cal., 184 . • . , . 

T?he respondents did no<; appear. Thoir Lordships’ judgment was delivered 
on a subsequent daty^(JuIy ^2nd) by , * • ^ 

Lord Watson: — The appellants are •plaintiffs in this suit, which was 
brouglib in li}84 for possession of lands which had been^takon in execution and 
judicially sold in the yeftr 1866, a*^ were thereafter puiifthased by the father of 
the 3efondants. T^be cause of action disclosed in the plaint was this — fihat- 
Tahirabibi, ilie j udgrsi on t- debtor, helfl the lands under a wakfnama executed in 
January 1838, by fattier Karimuddin, which limited hei* interest to a bare 
life rent ; that the dnoree of sale gnly carriqd fcho bfo estate of Tahirabibi who 
died in November 18(23^ ffi-it the de/endanfcs’ title. Po nossesa came to an end 
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upon hi&r* dpafch, and the lands ^everted, in fcho first place, to her sister 

Fatehsahebbibi* in Hfo-rent and on her decease bo the appellants as heirs of 
K^irimnddin and bis daugl:iter Fatefisahebbibi. The issue adjusted to try the 
only mattejr affecting *bhe merits of the case, namely, the n^uro of the interest 
which tlfe judgment-debtor had in tlie lands sohl for her debt, waS thus ex- 
pressed, — the wakfnqma of 18,38 valid according to the Mahomodan law ? ’* 

The Second Class Subordinate Judfgo flf Panvel {ound for the appellants, 
being of opinion that Karimnjidin*s deed of 1838, although ineffectual to 
constitute a proper wakf, was nevertheless* [4] vfjid as a settlement, and also 
that Tahirabibi had a mere life-estate. The ^Assistant Judg(< of Thana affirmed 
his decree for reasons substantially the same, recognizing the cnici;.cY of tlie 
deed as a settlement ; but, on second appeal to the High CourW liombav. both 
judgments were reversed and the appellant’s claim rejected with costs. The 
learned Judges agreed with both Courts below that the deed was invalid as a 
w^ejnama ; but tfjey held that it was also inoperative as a settlement, in respect 
that no possession had followed upon the lifetime of^ Ktirimuddin. 

The learned counsel who appeared for the appellants, with great candour 
and t)ropriety, admitted that after the rectmt decision of this Hoard in the case 
of Mahomed Ahsanulla Chowdhry w.Amarchauf^ Kundii, L. H., I. A., Sib, ho 
could not successfully maintain the*docamonrof 1^38 to ho valid as a luakfaania. 
In that case Lord Hoi^JHOUSE said that their Lordships “ have not bee'n referred 
to, nor can they find any authority showing that, accofding to Mahoniedau 
law, a gift is good as a wak/nama^ unless there is a substantial dedieatiMi of 
the property to charitable uses At some period of time or other ” In this case 
the so-called wakfiiayfia makes no gift of the lands in question, eithei^iinmodiato 
or ultimate,, for religious or charitable purposes. The document professes to 
create a toakf, in reaaby, the legal heirs of Ka'iimuddin are the only uljjocts 
of his bounty! The lands are destined to his wives and children, *a»d to the 
dooceudanbs of the Ifitter in porpatuity, in tlio order and according bo the shares 
proscribed by the Mahornedau law of succession, but subject to the limitation 
that? none of them shall liave the powffr oi alienation by sale, git?, or mortgage. 

Coi^nsel also ailmittcd that Im could not succossfuUy maintain that the 
document w*ay a sottlomonb, but he endeavoured, to support the ajj^oal on the 
grciind that the deed, styled ii walcfnam i, ought to be tres^tod as the •will of 
Karimuddin, He did nob dispute that a M ihomudan •cannot* of himself, by 
a testamentary writing, either curtail or dehjat the legal interests of his heirs; 
and that a Maliomedan will is' therefore, inoperative with regard bo two-thirds 
of the testator’s succession, unless it is validated [5] by tlie consent of the 
hdi|’L.:-hffving^intoresb. Their Lo^'dshipa do not think the appellants would take 
any benejfit from the document of 1H38 if it were construed as tlie will of 
Karimuddin. It ^yas plainly not his intention to create a series of life -rewts, 
a hind of estate which does not appear t<^ ho known to Mahomodan law* (see 
[lujneeda and others v. BiidltAiand the Governincntt 17 W. H., 52o, Civ ljul.;, 
#but jio make the fee devolve from one generation oJ*his descendants to another 
without bbirig alienable by tbom, or liable to be Takomin execution lor thoir 
debts. Hven if Tahirabibi had expressly consented to accept the will, she 
would not* have been tfie owner of a lifo^estate, Iwit a full owner, TVith prohibi- 
ijon aJgainsfc alienatior>,*wtiich, being void in law, could not affect either heraglf or 
•her Qj^editors. Although this point was taljen in the High Court, tUe appellants 
were not in a ’position to press it. They have not averrftd in their pleadings 
that Tahirabibi gave such consent, and there is no* evidtnee to show that 
she did. ‘Besides, there w^s no issue taken •upon, tbe y(?int, *and, therefore, 
no finding in fs^st upon which the Higl\ Court could'proueud in^ second appeal. 
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Tho judgmonfc of the Iligh Coart appears to their Lordships to’dr^pose, in 
a satisfactory inafuior, of all the arguments which have been addressf^d to thorn 
in the ex parte argument upon this appeal. They will humbly advise Hor 
Majesty to aliirm the judgiiient complained of, and to dismiss the anpeal 

- * Appeal dismissed. 

Solicitors for the Appellants : — Messrs. ^Jarrow and Rogers. 


* NOTES. 

[The Mussulmuri Wakf Validritiou Aot 1913 has validated substantial gifts to wakf not- 
withstanding intermediate family settlements ; doing away with the authority of several 
Privy Council decisions to the contrary — like (1894) 2‘2 Cal., 619 ; also see (1903) 5 Bom. L. 
R.624; (1903) 30 Cal., 660. 

As regards the validity of life-o'^tifcos, see also (1897) 11 C.P.L R., 150; (1902) 4 C.L.J, 
442; (1903) 27 Bom. 600; (1906) 7 Bom. L.lt., ;J06 ; (1907)9 Bom. L. R., 295 ; (1907) 9 Bom. 
L.R.. 1337 ; (1912) 18 1. C., 186 : 24 M.L.J., 268 ; (1913) 23 I. C., 903 (Burma).] ■* 


■[6J OHIGINAL CIVIL. 

t 

The 29th Jylg ana nd 1HU2, 

PilESKNT ; 

Mk, Justice Bavuev (Acting Cjukf Justice) and 
Mb. Justice Fauban. 


Motilal Bechardass and otliers riaintitfs 

ter HUS „ X 

Ghellahhai Ilariram and olJicrs Defendants*" » 

and 

Bliana Lalla and others Plaintii’ls 

versus 

Dr.-'^abhov Saguiibaksh and otLeis Defondants.f 


P ar t tie: ^ hip -Death cf partiier /,v hrni for a ile.ht acerped dtbc - 
djiring his Ufa — Ihs rapresciiUtiivcH ncyb not he parties — Ptactice — 
Parties— Pidiaa Contract Act, IX of 1^72, See, 45. 

The roprcser.tali .' 0 ^ f>{ a deceased p.irtner arc not iicct ssai^y paaies Lti a suit for the 
recovery of a debt which accrued due to the partiier.ship in the lifeLinic of the deceased partner. 

Case stated for the opinion of the High Cimrt by 0. W. Ghitty^ Chief 
Judge of tho Bombay Court of Small Causes, ar/dor section fiO of the Prasiaeftcy 
Small Cause Courts’ Act (XV of 1882) . — 

•1, In this case tho plaintitTs, sons of Becdiar Nagor, deceased, 8 Uq.*uO 
recover a sum of Bs. 515-7-0 as the balance of an agency account for goods 
purcliased and moneys paid* by the plaintiffs, on accfunt of goods in Bombay, 
from Magha Vad Bni JesiH Sud 5th, 1945, (IHtii February to 3rd June 1889).' 

“2. The defendants took the preliminary objection that Bechar Nager 
was a membfli:' of tho firm wl>on the t^eht accrued due rt,that he dioJ about a 
year ago ; that his representatives vv'ere not joined, and thifS? no probate or fott'eru 
of administration or certificate to hi.^ estate had been taken out. « 

'* 3. It was ^roved^that the plaintiffs, five brothers and their father 
carried on a joint bflsiness in the name of B(^char Nager qt Surat. '^Jhey were 

• Small Cause Cotljt SuitJ! J6099 of 1891. ^ t Small Cau^e Court Suii^.No. 1682 of 1892. 
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members pf ti joint and undivided Ilindi^^ family, but the said Becbar Nagerhad < 
no brothers^ or nephews. The said Bochar Nager died a year ago, after the 
accj'ual of the debt in questic^n. 

“4.* TUo question for decision in this case is the same* as that in Suit 
No. 1682 (ff 1892, which is sent with this,* namely, whotlusr under section 45 * 
of the Contract Act the rpprosente.tivos (pf a deceased partner are necessary 
• parties to it suit for the recovery*[7] oi a <ilebt which accrutjd duo to the 
partnership in the lifetime of the deceased pTirtner. 

“5. if the above question he decided in* the an^rmabivc, the further ques- 
tion also arises in this case, whether such a ruiti would apply in tl>e case of a 
joint and undivided Hindu family carrying on a business in partnoisljip, 

“6. This case is stated on the application ol the defendants snd I have 
postponed the hearing of the suit pending the decision of their Ijordships ou 
the above points.” • 

^tiussell for the PlaintifTs in Suit No, 15099 of iHhU. 
dndcr^cm at tlie request of the Court appeared for #iu5 Defendants. 

• The parties in the second suit* (No. 1682 of 1832), woro not represented 
by counsel. 

The arguments of counsel and the autliorities cited fully appear from the 
judgment, which -vas delivered by • * • t 

^arran, J. i—Upon the first question referred for our opinion in*this case 
there 1 b a conflict of decision between tlie High Court of Calcutta and the High 
Court of Allahahafi. The latter Court has held tliat the surviving p}»,rtne'’a in 
a firm can sue for a debt duo to .the p^irtnorship without joining the ropresen- 
tabives of a deceased partner is plaintitTs — (fuLtud Pranad v. Ohand^r Sekhar, 
I. L. B., 9 AIL, 486. ‘‘The Calcutta High Court lias ruled that the representa- 
tiveaof a deceased partner- .iro, ni such a case, neeiissary parties to the suit — 
Bam Narain v. Barn Ghunder, I. L. K., 18 Oal., 86. 

The question as'-to what phihititff^ should 3r>in in suing to enforce a joint 
riglib, is not dotoriniued by Statute law in India. Tiie rule-s by which that 
question must be solved are rules a(l«>pted by the Judges in liAlia from the 
rules of English law and orjuity, modified on account ol the ditlorent proce- 
dure whiodi prevails liero and in paWi altered by legislation*. In thop Caramon 
Law Courts in England, before tjie Judicature A^;ts, it was necessary for all 
persons, jointly interested at law, to join in suing as plaintitlsT ,The same rule 

• prevails generally in equity; hut, when there was a substantial ground for nob 
making some of such ])ers6ns ijhiintifVs, it has been hold sufficient if they were 
made defendants- DanioU’s Cliancery Practice (6th Ed.), \"ol, 1, [8] p. 216; Luke 

, v» Ki^outh KetiHiiujlon lloitd, Companij, 11 Ch D, 121. Tliose l ules, though not 
of soaiutory i)bligation, were destined essential to the due administirMtion of 
justice, in order that tlie same defendant might not be more than once molested 
in vospoct of the same cause of action, to giv» the debtors a valid disciuivge,#and 
to. prevent multiplicity of suits^ Acc<>rdinfJ to the old English practice, how- 
ever, not only was it requisite to make all proper pin’Sons jiLuntiffs, hut alf law 
the misjoindov of plajintitls was fatal to the action « and the rules as to who 
• could join hi suing wore strict and narrow. It w^as ofteif difficult to select the 
proper plaii? till’s, and mistakes frequent iJv occurred on account of tlj^e stringency 

of tlw law.*^ To remedy this in .".on venienf:e, lyid fo giv«v a latitude, whicli was 

- • — * - - — •- - - • ' - • 

• *^Scc. 15; — When a ptirson has niadu a promise to two or morf then, 

* unless a contrary intc^itioii appears froi^^ -tin.* con traot, the right 

Devolution of joint ri gilts, to claim performance rests, as l^otwo?!! rfiira and them, with 
them during their joint lives, and, after tli? d« atli id any of them, 
with the representative c?f sucl^ deceased •person ^oinWy with syAivnr* or survivors, and, 
after the death of \<jic last survivor, with the r^resentatives of all^'orntly.]^* 


3 * 
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conaidored advisable in this branch of, the law of procedure, the rules framed 
under the Judicature Acts provided that all persons* might be joined as 
plaintiffs in whom the rigiit to any relict claimed was alleged to exist, whether 
jointly, severally, or in the alternative (Order XVI, K. 11). After the passing 
of this rule, a misjoinder of plaintilTs*, except hi the matter of costs, -became an 
immaterial error. Tlie rules and practice, as to the necessity of joining, as 
parties to the suit, all persons jointly intorTistod in the cause of action, have 
been adopted by all the Indian High Courts — Halidas Kevaldas v. Nathu 
Bhagvan, I. L. K , 7 Bom., 217 ; Dular Ghand v. Balram Das, J. L. R., 1 All., 
453 ; Ramsehnk v. RavilalL Koondoo^ T. L. R., 6 OaL, 815 ; Aruriachala v. 
VythiiiLinga, I. L. R., 6 Mad., 27. The case last cited is an authority for say- 
ing that bhe rule adopted in the Court of Chancery, rather than that followed 
by the Courts ol Common ijaw, is the one followed in India. 

The Indian Legislature has introduced the provision as to the persons who 
can sue as plaintiffs in a joint and in a common cause of action from tlio rules 
framed under the Judicature Act which we have aiiverted to. It is now enacted 
as section 26 of the Civil Procedure Code. This is a permissive section enact- 
ed for the reason and with tiio object already refoiTjd oo. The genera^ law, 
as to the necessity of joining as parties to the suit all persons who have a joint 
or common interest in the c^iw-se. [fi] of ration, ruul as to the consuciuonces of 
a misjoinder of plaintiffs, may bti said to be now practically identical under 
English law and under the [iractice of the Indian Courts. 

Turning to the more jrarticuhir question witli which we liavo to deal in 
this reference — the law appiicalile to joint contractor.s - wo find that, at com- 
mon law, on the death of one of them tlie bonetit of the joint contract devolved 
upon the survivors. “ In the same manner it i.s ol dobt.< and duties, for if 
in obligation be mae’e to many for one dobt, ho, whicli surviveth, sliall have the 
whole debt or duties, and so U is othrr co'.oicrits, coniracts, Coke upon 

Littleton (Efi. 1832), Vol. 11, Sec. 2H2, p. 18261 . An oxcepMon was made in the 
case of patnors in trade. The comment of Lovd CT;kk upon the above jiassage 
from Littleton is tins- " Here bv force of bhe Act an exception is bo be made 
of two joint mercliants for tlio wares, inerchandi>:e, debts or dutitss tliat they 
have as joint oKjrfdiants or parbnor.s shall not survive, hut shall go to the 
executors bf him that deco isetli . and Lins is uer Idgetrt imrcaioriatn, which (as 
hath hoen said) is paid- of the laws of tins reaim for the advancement and con- 
tinuance of co.uinerccv and trade which is pro bono puhhco tor the rule is that 
jus accrescradi inter itii rcaurrcs pro henc/icio covimcicii (nenm ooii habet. And 
to the latter, <i:c , in this .section the like exceptitms must bo made.” 
Mr. Justice ^V^JlJIA.MS sa>s : ‘ The general rule is that the interest wdiich the 
testator had in a chose in action jointly witli anotiior shall nob pass to his 
executor, vet per legem mercaloriam as formerly mentioned an excoiibion was 
established in favour of mc>ch;irjts which has been oxtondec* to all traders and 
perstons engaged in joint uncLutakii^gs in the nature of trade” -Williams "'bn 
Executors (8th Iild.),atp 850. This is relied upon as a true exposition of trie 
law ty AJELTilSll, L J., in i\IcC lean Kennord, 1j. R , 9 (Jh , 336, at p. 346. The 
whole subject is olaijqratoly considered in Buckley v. Barber.' It is 41(jar upon 
these authorities that in the case of trading partnerships the benefit of a deceased 
no] partncir in a joint cimtra.ct survived to his executors, both at Uw and in 
equity, undm* tlie. J jn^iish svslTem. That tiortiori of* die English law was 
incorporatotj into the law ailrnmistered in India long before the Indian Con- 
tract Act. ■ ; 

* 6 Kx., 178. (listirj'-lKnis drawn in tbi.s casp are difficult to follow. Lord Justice 

LlNDLEY speaks df it “ peydexing ca.s. .” Limiicy on 1‘ vrtnersliip (5th Ed.), p. 342 (in 
notes), . a 
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Thg obligations of joint debtors pnder a joint contract were governed by# 
similar principles. .All, if living, were liable to the creditor for the due per- 
formance of the contract, but this liability did not devolve, either at law or in 
equity,' uppn the representatives of one of thorn dying in rtie lifetime of the 
others — Uichard^on v. Uor^ow,. 6 J3eav,i 185 ; Other v. iveson, 3 Drew., 177. 
Partners stoofl upon a different footing. 3?he ostato'of a deceased partner was 
liable, in equity, in respect of a joinfc conti^actryf the linn. As to how that equity 
arose, see the judgment of CaiKNS, L. C., \xf Kendal v. IJamiUon. 4 Ap. Ca., 
504, at p. 516. This equity was*alao given effect to in Courts in India before 
the Contract Act. In this High Court it was the bommon practice to sue the 
surviving partners and the representatives oS» a deceased pait.nei for debts due 
by tlio firm. ^ 

The Indian Contract Act was avowedly based upon the Knglisli law. In 
the case of joint contracts if made a radical change. Section 45, dealing with 
th^^iL^ight under a joint contract, provides that (iiuloss a contrary intention 
appears from tiu) contract) “ when a person has madet a jonit contract with 
two or more persons jointly the wght to claim performance rests, as between 
him and them, with them during their joint lives, and, after tlie death of any of 
them, with the rejiresentatives of such deceased person jointly with the survivor 
or survivors.” This enactment places all joiiili Cbwtractors, whore a contrary 
intention is not expressed, upon the same footing as partners jointly contract- 
ing (as we have sliown) formerly stood. The maxim in . India now should 
bo jus accrescendi inter conir adores locu77i non hahei 7usi a! tier in contractu 
expressum, • 

A somewdiat analogous change was made hy section 42 in the ^obligation 
which joint contractors lay under to fulfil a joint contract. The oldigation is 
extended to the representatives of [ 11 ] a deceased contractor, thus again 
assimilating the law to that ‘Avhich prevailed in the case of partnf'vs jointly 
contracting. The provision of section 43, which gives the right to the creditor 
to compel any one of the joint contractors, or the representatives of a deceased 
contractor, to perform the contract, #seems new both in the caw of ordinary 
joint contractors and in that of partners jointly contracting ; as far as the liability 
under a contract is concerned, it anpoars to make? all joinlTcontract^ joint and 
several. • 

We cannot doubt but that these sections, which wo have te^prred to, relate 
to partners as well as to other (to-con tractors. It has boon so decided in 
Lnkmidas Khimji v. Purskotan’ fJaridas, I. h. It., 6 Bom. ,‘700, and, we think, 
rightly. If the Legislature had intended to excej^t partners from the provisions 
of these sections, it would have done so in express words. There is no reason 
for thinking that the general rules feiid down in Chapter IV of the Contract Act 
are not applicable to partners as well as to other contracting parties. The 
sections under consideration scorn, on the contrary, to bo intended to assirn.^ate 
the law relating to joint contracts generiilly to that which has alwa\ s been 
applied to partners contracting jointly. • 

* The Contract Act is not, however, an Act of *FroccJure. It defines and 
declares rights and obligations arising out of contracts and obligations (junsi ex 
contractu. The rules as to the procedure for enforcing these rights-* the remedy 
in caSQs of breach of tbpra — must be sought ^tsfeewhere."^ ^ ^ 

• Tn the case of contracts, as in other divisions of the law relating to actions, 
the parties to sue and to be sued wore by Ijlnglishdaw usv^dly these in whom 
the right to enforce and the libility under a contract “testedf’* to use an expres- 
sion borrovv'ed from thtj Contract Act. Tl\p8ejrulGs goyerujng tlfh proper choice 
of plaintiffs and defendants m the case (j£ joint contnlcts*will be/ound concisely 
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^stated by Mr. Dicey in his work on P^^irties t.o Actions (R. 16, 48; 5^, 55 and 
58). Speaking broadly, the representatives of deceased joint flontr£^tors were 
not proper parties, either as plain tifTs or cJefendanJs, in an action [12] upoQ a 
joint contract, but^aJl livin|» parties to Che contract were •necessary parties. The 
reason cff these rules founrlod on sul>stantiv^^ law relating to joiriU contracts 
excluding the representatives of d^iceaaod ^contractors from tlfb benefit and 
burden of joint contracts has cc^ised to b3ast in Inclia since the Contract Act , 
was passed. Logically; the iuh)s should also cease to be operative ratione 
cessaiite lex ipsa cessat . . ^ • 

The practice relating fo the remedy in favour of and against partners was, 
in EnglisJ) law, anomalous. AlblA)ugh amongst them there was no jus accres- 
cendi^ and the ii^torest of a deceased partner in the joint property, including the 
contracts of the firm devolved upon his executors, the latter could not join the 
surviving partners in an action upon* joint partneji’ship contract— Dicey, R. 21 
and 24 ; Lindloy on Partnership (5tb Ed.), p. 281. This is stated by Mr. difai-ice 
Williams in the passable 1 have quoted above. It continues thus : “ But in these 
cases, although the rigljt 5f the deceased pariinor devolves on his executor, it is , 
now fully settled that the remedy survives to his compslnion, v/ho alone .must 
enforce the fight by action, and will be lial)le on recovery So account to the 
executors or administratorsffCi’ the shares tf tne docoa sod” —Williams on Exe- 
cutors (8Ah EdJ, p. 850. ^ , 

A more logical. view vvas taken in one old ease. A surviving parjnof sued 
for a debt due to the partnership. Tlie dofondaiit denmiTed on the ground that 
the executor of the deceased partner was a iie«o%sary co- plaintiff. The demur- 
rer was ajlowed — Hnll v. Iluffam, 2 Lev., pp. 188 and 228, That case was, 
however, overruled, and the law before the Judicature Aefs was well ostaBlished, ; 
that the i.ght to sue for a debt owing to tlie firm dq^^olved, in the event of jjhe 
death of one partner, upon tlio surviving ])}iftners t;xclu8ivety — Liudley on 
Partnership (5tli Ed.), p, 341. ^ ^ , 

Tlie same anomalous practice nrevailed in Courts of Equity. When the 
surviving partner in a firm sued for an afjcourit, or other legal claims, it wag not, 
except under special circumstances necessary to make the personal representa- 
tives of a ^ceased partner parties to the suit — llaiq v. Gmy, 3 De^, &^m., 744; 
Daniqll’s Chancery Practiefi, [13] p. 219, (Qth Ed.), Vol. I. The Judicature 
Acts and Ruljjs^hav^made no changes in procedure when a surviving partner* 
sues — Billion and Leake's Pleadings (4th EdJ, Vol. I, p. 294. The same practice • 
prevailed in Indian Courts in the Bombay UigU Court and in the late Supreme 
Court at Bombay, at all events before the Indian Contract Act, 

Since the passing of that Act the practice in tii(3 High Court of,Cj^|cutta * 
has been changed - Ram Narain v. Ram CJfvUider, I. L. R., 18 Cal., hul nob 
in. the Allahabad High Court — Gobind f^rasad v. Chanda r^Sfdchar, I, L. li., 9 
All.*, 486. Logical consistency ha!5 Miore yielded to loLig- established pra^^ico 

1 conveniomco. The incoaveiiience, often 
altering the procedure is pointed out Ky 
above cited case 5f Oobind* P,ra^d v, 
Chandar Sekhar, I, L. R., 9 All, 486- • * * 

In th(f judgment of the.third lujlge ot the SmalPCauke Coui% in a case 
sent up with this, reference, it *?• stated tiiat the praAico of the Smart Caqpe 
Court in liomhay has, hitherto, bpon not to join tlm heirs of a deceajeci cc^ 
partner with the stirviving* partners wlien suing for a partnership debt. The 
question lias nof% 0 en, T'.o far as wo know, the subject d!‘ judicial decision in 
this High Coifrb, thpuglj ^c. believ® that* since the dictum of the Court in 
Lukmidas KKijitiji sj»Pu)rsholam llar^das, I. L, E., 6 Bom., JOO, it has been 


based upon considerations of practical 
resulting in a denial of •Justice, of 
Edge, C. J., in his uidgm^nt in the ; 
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more usuaji to add the heirs of a deceasedt partner as parties plaintiifs ex majore 
cautela. This was a mere form until the passing of the recent Act making it 
necessary for such heirs to oh/iain probate or letterg of adminisStration before 
a judgment tcan be passed in their favour. It has now bdhome a matter of 
vital importance • * * 

To the observations of EdgIi^'^O. J., ^ay bo added the remark that fre- 
•quenbly the representative of a deceased paftnef* has no interest whatever in the 
property of the firm, such interest being often represented by a minus quantity. 
Section 263*' of the Contract Act IX of 1872 nreservqs to surviving partners the 
right of giving valid discharges to debtors of the firm which they possessed under 
[14] English law — Butchart v. Dresser, 4 De(j. M. & G., o42, Brasier^v, Eu(h 
son, 9 Sim., 1 ; Lindley on Partnership (5th Ei). p. 312. Theio is no reason 
on that ground for holding that the surviving partners are not competent to sue. 
The introduction, into aebtion 45, of the words “as between him and them" 
occfPfeions, no doubt, a serious difficulty in adopting the ruling of the High Court 
of Allahabad. It is difficult to give these words their /ufl effect if the surviving 

• contractors in the caaq of partner^ are allowed to sue alone. Tlie right to 
perfoimance of th<5 contract, as far as the other contracting party is concerned, 
rests just as much with the representative of tho^deceasod partner as with the 
surviving partner. • Can the latter,^ then, au? without joining the former as a 

• pai;ty to the suit V Logical consistency points to an answer in tlif3 hegative. 
The case^^f partners is, however, as wo have shown, anomalous, and we think 
that as the Legislature has not (maejed that the representatives of a deceased 
partner must join in suing in jip partnership contract jointly with the surviving 
partneijp, wo are not \yrong in holding that, notwithstanding the provisions of 

;th 0 Conjiraot Act, the old practice of the Sinoll Cause Court need not be changed. 

• The docisipn of this dourt^n Raqhavendra Madhav v. Bhima, I. L. K., 16 
Bom., p. 349, involvf|s an answer in the affirmative to the second question. 

Attorney for the Phiintif[.s : > Mr. T.A, Bland. 


NOTES. 

• [1. I^his was followe*d aiid appnived (1910) :V2 All., 038 ; (1*^98) ‘20 All., 9155 ; (1^93) 

17 M^d., 108; (1897) 21 Bora ,412 ; (190«) P. R., 10 ; (1907) \ S.L.H., 191; (1909) 13 C*W. N. 
• 609 ; (1908) 10 Bora. Ij. R., 300 ; (1914) ‘21 1. G., 208 (Biirraa) ^ 

'2. As regrirds the effect thu Indian Contract Act in the applicability of King\. Hoare. 
see also (1900) 22 All., 307 ; (191‘2) 1« 1. G., 852 ; 17 G.Li.J., 201.] 


Gontinuapceof partners’ 
rights and obligations after 
dissolution. • 

• 3 |- • 
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•(Sec. 2C3:-~ Alter a dissolution of parfnerstiip, the rights an< 
obliigations of the partners coathiuo w*all things necessary fo 
winding-up the business of the partrKirship.],* 
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OEIGINAL CIVIL. 


The 2nd S&ptemher^ 1892, * ' • * 

Ppesbnt:, 

Mr. Justice Batley, Acting Chief Justice, and Mr. Justice Parran. 


Vassonji Tricumji and Go Plaintiffs (Petitioners) 

versus 

The Southern Maratha Railway Company Defendants (Opponents).’*' 



Presidency Small Cause Courts Act {XV of 1882), Secs. 38 and 69 —liehearing — 
Miscarriage or failure of justice — Casestated for the opinion of the High Court, 

In a suit, in the Court of Small Causes, in which questions of law and fact wore 
the plaintiffs at first asked t^he Judge to state a case for the opinion of tho High Court under 
section 69 of Act XV of 1882.» The Judge was willing to do [15) so, but 'the plaintiffs 
withdrew their request. The Judge thereupon delivered his judgntont ^«nd dismissed the suit. 
The plaintiffs then applied to tho High Court for a rehearing under seffiion 38 of Act XV of 
1882. It was contended that th«^7i>dge was w-^ong in his view of the law as applicable to 
the facts. . ^ 

Held that, even if that wore the case, there was no “ miscarriage or failure of justice ” 
within the mcaniLg of section 38, and that the plaintiffs were not entitled to a rehearing. 


Application for a rehearing under section 3B of the Presidency Small Cause 
Courts Acu (XV of 1882). * • 

Thu plaintiffs petitioned for a rehearing of this^suit, which had been dis- • 
missed with costs by C. W. Chitty, the Chief Jyd,=:r 'of the Small Cause Coilrt, 
on tho lOtb August 1892. i ^ 

The plaintiffs had at first asked the Chief Judge to state a case for the opin- 
ion of the IPgh Court, under section 69<pf the Small Cause Courts Act, but sub- 
sequently withdrew such request on tho ground that they were adviserl to 
apply for rehearing under section 38 of tjje Act. ^ ^ 

Tlie petition stated as fi»llows — 

r. That yoflr petitioners brought a suit (^o. 12790 of 1892) in the Bonfbay , 
Court of Small Causes against tho defendants, the Soutliern Maratha Railway 
Company, for the recovery from them of tho ^um df Rs. 3,481-15, Ijeing the 
amount levied by the defendant Company, or their agents, tho Bomony Steam 
Navigation Company, at Bombay in respect of Port Trust charges and ^in 
excess of the freights for which the defendant Company had agjreod *to*?^rry 
from stations on the line of their railway to Bombay, via Marmagoa, several 
consignments of cotton belonging., to the {jetitionors, and •which amount Jhe 
petitioners were forced to pay and did pay under protest for obtaining deliT^ry 
of their said consignments. , 

2. That the defendant* Gompanv without filing any# written statement 
their defence proceeded to a trial of 'ds/ suit, which took place before Uis 
Honour tho jj'irst Judge of th(? Bomb T'oJ'rt of Small ^Causes. ^ 

.3. That the,hea#Tng of sook place on Wednesday tSe 3«d* and 

Friday the ^th August instsmt, on whic h last-mentioned day the judgment Va*s* 
reserved; and on Wi.,dnes-day the lO^.i [16] August Ilis Honour ^ave judiment 
dismissing the sai\3 suit svith costs, and certifying the defendant Company's 

professional cosfts R:^ 90. ^ ^ ^ • ^ * * 

^ \ ♦ Sniall CaijBfi Cour^ Suit, No. 200/12^90 of 1892. • 
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4. ^That the receipts of the defendant Company, pub in for*the plaintiffs* 

in the said^suit.tvhich formed their contracts for carriage of the plaintiffs’ goods, 
pui^port to bo dated at the btjoking stsitions, and to acknowledge the receipt of 
sucfi goods, for conveyance “to Bombay station *by goocfe tr.iin, ” or “to 
Bombay station by rail and sea, i’ witir different mtos of freight inseT*ted in a 
column thereiff, in that behalf fo^j,^ the defendant Cotnpany, the West of India 
, Portuguese* Railway and the Bombay Sti?am,Navigatian Coinany respecfeivoly, 
and among the conditions of contrae.. endorsed upon such receipts the 
following are set forth, namely : — 

(i) “ The Southern MarathaRail Company's responsihilil y for all goods 

will be considered to have terminated w en ftfrty-eight hours h.-ive o^py ed after 
arrival at the station to which they ait> consigned. ” « 

(ii) “ Goods booked to Bombay or elsewhere by sea, via MarnKigoa, are 

subject to rules and regulations, couditfons of carriage, wliaifage and other 
chaises in force on the railways and the shipping lines over and hy which 
they are cojuveyed.” ^ ^ 

* (iii) “ Delivery orders for goSds booked to Bombay, via Marmagoa, will 

be grifnted at the .Bombay Steam Navigation Company’s offices at J^omhay on 
production of this receipt note.” ^ ^ 

That the agreement in writing, dated the 7uh November 1890, and made 

* betMvepn the said West of India Portuguese Railway Company of the one part 
and the #aid Bombay Steam Navigation Company of the other part, in lespect of 
the carriage of goods by the steamers of the latter Company from Morniag.\a to 
Bombay, put in for the plaintiff^, contains, in the 14tli clause thereof, a provision 
to the fjffect that the aaid Bombay Steam Navigation Company shalfland and 

• deliver the goods to the consignees from their godowns in Bombay. 

• 6. That, du the absence c^t any special agreement to the contrary, all 
terminal services, sych as those for which the Port [17] Trust charges in 
que8*bion are made, are always ro^rded as included in the railway freights and 
performed by the railway free of any additional charge. ^ 

7. That the British India Steam Navigation Company, hy whoso 
s^jpamers .the goods arriving by the j['ailways were brought down fjjom Mar- 
magoa to Bombay prior to the month of Noveoaber 1890, made no charge 
wha4ever against the goods, in th(f nature of the Port Trust clMtrges now*hiade 
*by the Bombay Steam Navigation Company, and the plaiTitiffs have never had 
any notice whatever, either from the defendant Company or the Bombay 
Steam Navigation Company, tfiat the payment of such charges would, at any 
time, he insisted upon. 

TChe plaintiffs respectfulW^ submit to this Honourable Court — 

(a) that the said learned Judge ought to have held the contracts of the 
defendant Company in question in the said ^uit to be for conveyance of ilie 
plaititiffa’ goods to, and delivery of the samS at Bombay station for the freights 
therein specified and free of any further charge ; , 

• th^t ijie said* learned Judgp ought to havtbheld that the words “ to 

. Bombay station,” in the railway reeoipts forming such contracts, wore not so 
important he supposed, but on the contrary the same were of ihe gravest 
momeqt iif the case, a jd clearly signitiecJ the^li ability tho.defendant Com- 
pany to convey, land and deliver the goods to the plaintiffs a*t Bombay for ‘tTTe 
freighfts thereitib specified, and without making any piddition^il charge ; 

(c) that the s£d learned Judge ought to have l^eld that the defendant 
Company, ‘having by “their^ writ ten* con tr acts* agreqd .for Jrlie ffoights therein 
specified to convey, land and deliver, the plaintiffs’ goods* to acTd at Bombay 
.... • . * 

11 * 
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. station, ought to have themselves perfo^-med the services of removing,; sorting, 
storing and dolivoring such goods to the plaintifi's, for which thie Port Trust 
charges in question are made, and which services were included in such freights ; 
and that since the defendant Company did not porforifa such 80 »’vicds,‘ they 
were bound to pay the said Port Truut charges’ themselves ; 

[18] id] that the said learned .Kidgo oi^^ht to have held that the Bombay 
Steam Navigation Company, having under the fourteenth clause of the said ' 
agreement expressly agreed to give delivery of the goods to the consignees from 
their godowns at Bombay, were liable to perforin the Si id services, or to pay 
the said Port Trust charges made for such services ; 

(e) that the said learned Judge was in error in holding, as he did, that 
the inclusion of-jwharfage in th(3 proportion of freight due to the West of India 
Portuguese Bailway Company, in the book of rates of the defendant Company, 
indicated, in tlie absence of any suc& inclusion m the proportion of freights 
due to the Bombay Steam Navigation Company, a liability on the part dV ohe 
plain tififs to pay the wL-iirfage at Bombay ; 

if) that the said learned .ludge was in error in holdiu‘^„ as he did, that the 
clause commencing “goods booked bo foreign stations," (tc., clearly indicated 
that the further chaiges migb*- have to • e Jeviod to wnich the consignees will 
be liable, inasmuch as the said clause, endorsed on the said receipts, by its 
latter part relating to goods booked to Bombay, or idse whore, vid Marmagoa, 
makes such goods subject to tlio rules and regul.ifcions, fjonditions of ‘Carriage, 
wharfuge and other charges in force only “ on tfui railways and shipping linos 
over and by whicli they ai(3 conveyed, and the Prince’s Dock at Bombay, 
where the^Port Trust charges in question are made, form^ no part of tli^ ship- 
ping line by which the plaintiffs goods weie conveyed : 

(;/) that the said learned Judge ought tt) liav* held thattlie V wharfage’ so 
included in the proportion of freight due to the \\ost of Irdia Portuguese Kail- 
way Company and the “ wharfage ’ mentioned in the said clause endorsed on 
the said recojjits were neither of them, of the nature tor which the said Port 
Trust cfiarges are made at Bombay, ])ut of the nature defined in clause thirty- 
six at page seven oC^the rate book of the defendant Company itself, namely : — 

“ All goods left on the railway premises more than forty-eight hours after mid- 
night of the day^on which they arrive, eitln r for the conv(;nienco or by the 
desire or neglect of tive consignor or consignee, will be subject to a wdiarfage ^ 
charge of tliree p;es per maund per twenty-four hours ; " 

[19] [h) that the said learned Judge ought to liave held that, even in the 

absence of any special agreement either one way or the other, the defendfint 
Company was hound to porfoi ni all torminAl services of tlio natijire for^wbich 
the said Port Trust charges are made ; * 

• ii) thiit the said learned Judge was in eiror in holding, as ho did, Uiat 
tho said Port Trust charges “ are iccoverable ii^.all cases whether all or any of 
the*said services are rendered or not," inasmuch as there is no evidence what- 
ever in the case to warrant such assumption, and it is ai^olutely iinpossible for 
any consignee to take charge of his goods, unless the services, at leaSt of sorting 
and delivering, have been previously rendered ; • • 

- ij) that the- ^said learned JuTige was in error in dfrawing the distmcticui, 
ho did, between Messrs, Shepherd^ and Company as agents for the def^ndan't 
Company and Mes^s. Shepherd and Company as agents for tb8 Port Trustees, 
inasmucli as no 8«ch distinction actually existed, and Messrs. Shepherd and 
Company couW notjhavg Ijeen t^e agents ef the P(jf*b TiTlistees if thby had not 
been the agenfg of fee defendant CoE{/pany ; nor could Messis. Shepherd and 
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Company^ aa agents for the Port Truste|)s, make charges for the services which • 
they, as agcjnts of the«defondant Company, were bound to render free of charges ; 

• J[/c) that the said learned. Judge was in erro> irj thinking, as he did, that 
the paVmenti^f the 8aid*Port Trust charges by the British India^Stoam Navigation 
Company, their time, was “owing to the keen cotu^Kjbition between the ship- 
ping lines at that time,” and “ in oiider to retain the contract thoinsolves,” inas- 
t much as there is no evidence whatever in*thc»case to justify such supposition. 

(/) that the said learned Jucjge was in error in holding, as he did, that 
neither the defendant Company, nor their agents th^ Bombav Btearn Navigation 
Company, were bound to perform the said sorvices for which the said Port 
Trust charges were made, inasmuch as such ^holding was against tlie^evidence 
given in the case by tbo witness Gopal Bapuji, himself a cleiii in the employ- 
ment of the Bombay Steam Navigation Company, who stated : “ Tiie Bombay 
Steam Navigation Company 4s bound to [20] sort the goods when they arrive 
in J^Smbay; we pile them ; we have our own staff for working : we ourselves 
deliver tbe^goods ; we charge nothing for that work ; li is included in our two 
annas and also against the evidence given in the case by Mr. Moii himself, 
the manager ot the Bombay Steam Navigation Compauv, anrl called on behalf 
of the defendant Company, who likewise stated : “ I admit we arcf hound to give 
delivery from our« godowns in Boifibay ; wo^Ijnvtf no godf)wns of our own in 
Bomliay ; we contemplated building godowns in Bombay, but when we found 
we co*Ul<^U86 Dock, wo did so : w^e saved costs of building godown*^ , ” 

(m) that the learned Judge in error in holding, as he did, that the 
Port Trust charges were payabhf bv the plaintiffs notwitristanding that it is in 
evidence (1) that Messrs. Shepherd and Comjiany by tlie fourteenUi clause of 
^ their said agreement with the West of India Portuguese Bailvvay undertook to 
make delivery of the goo4s to the consignees fronri their godowns at Bombay ; 
(2) that MessvS. Shepliord aiuf Company did not, in breach of gueb n-greoment, 
buikl such godownsS^o save expi'yse to themselves . and (3) that, if sucli godowns 
had been built and useil, the said Port Trust chaiges could never have been 
levic^-in respect of the plaintiffs’ goodti ; • 

in) that the learned Judge was in error in applying, a^ be did, in this case 
file usages and customs relating Po shipments covered by ordin'Sry bills of 
ladyig, under which the consigneais are bound to \ake delivei;y from the sh'ip’s 
• tackles, and which are entirely different from the said receipts under vvhich the 
defendant Company, or their agents at Bombay, wore bound to convoy, land 
and deliver the plaintiffs’ good^ at Bombay station ; 

(o) that the said judgment is against the weight of evidence in the case, 
and^flfjatnst law, equity and goo^ gonscionce.” 

The "Inotitionors prayed for an order under s. 38 of tlie Presidency Small 
Cause Courts Act, •1882, that the said suit might be re-heard in the High Cj^Jurt, 
,• Inverarity for the Petitioners: — The* learned Cliief Judge lias gone wrong 
in his law and appreciation of the facts, and has, con- [21] sequontly cojaie to 
•a wjrong d^ecision. That amounts to a failure of juifijco, such as is contemplated 
by sectiocT 38 of the Small Cause 'Courts Act (XV of 1882). Counsel argued 
the various points of li^w set forth in the petition, citing several authorities. 

• ^FaHRAN, J. : — These are all nice points^dof law, a!«d it may be desirable that 
^ttietopinion of the High Court should be taken upon them. * if so, wdiy diti^ou 
withdraw yoqr request for a case to be stated ? ^ That ^ould have been the 
right procedure ; would it not ? 1 * ^ • 

We are not bound to have a case^tatgd. The Act* gives this additional 

remedy in oases of importance over Bs. 1,000. This is^tlae appropriate remedy 

• • • 
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cin such a case as the present. We are nott satished with the learned Judge’s 
findings on the facts; and, if we were to take a case, we should'be bcjiund by the 
facts as the Judge might state them. 

Bayley, C.J. (Acting^. —The pl.aintifls had a liearihg of some length'before 
the learned Chief Judge of the Small Cause Court, in whicli this case was 
admittedly gone into thoroughly and conside 'od. The decision was given there, 
and with tiiat decision they express tliemsi^lves dissatisfied, and come to this 
Court for a rehearing under secbion 38 of the Small Causes Court Act. The 
learned Judge below was willing to state a ^5ase on the various points of law 
involved if the plaintiffs desired it, but this the plain tiffs, by their pleader, 
expressly^^declined. Mr. InveraritJy now contends that it was at the plaintiffs’ 
option whether they should take a case under section 69 of the Act, or apply 
to this Court, as they have done, under section 38. 

Now section 38 requires that the party asking for a rehearing must make 
out that there has been “a miscarriage of justice ” or “ other grounds fitn a 
rehearing.” Mr. Inver rity's argument amounts to this, that the Judge was 
wrong in the view he took of the law as applccablo to tlu^ facts of the case. It 
is possible that that might proveto bo so if the case were thoroughly considered, 
but is that what section 38 means “a miscarriage or failure of justice”? I 
do not think it is, and, thoiMlO'i’o, in my ocpimon, this application should be 
refused. 

« 

[22] Farran, J. : — 1 concur. The argument of Mr. InveraritVi though 
pressed with much emphasis, has not caused me to he of opinion that there has 
been a miscarriage or failure of justice in this c'.uh: 3, or even an error in law, nor 
do 1 see that there are other good grounds for a rehearing. Speaking for myself 
I inclined to think that a roliearing should not be granted under this section 
when the parties have lieen contented to take the opinion of the Small Cause 
Court on nice points of law, or on delicate questions as to the proper inference 
to be drawn from written documents and und'spufced facts, merely because the 
nigh Court may incline to entertain, on an ex-partc argument, a view different 
from that w^«ich the Judge of tlio Sm*^!! Cause Court has arrived at.. .The 
Legislature has not given an appeal from the Small Cause Court to the High 
Court on questions of law, Imt has provided by section fiy.^or parties who prefer 
to ^‘avo the opinion of the 'High Court ratl^or than tliat of tlio Small Cause 
Court 'Judge, on such questions, the means of obtaining it. It is diflicult to 
see how there can bo said to be a“ miscarriage or failure of justice,” when a 
party, instead of taking the opinion of the Iligh.Courl, as he has the moans of 
doing, voluntarily elects to liavo the law applicable to this case decided by the 
Small Cause Court. A mistake in law and a miscarriage or failure of justice are 
not, in my opinion, convertible terms. It io not, however, necessary to 
decide in the present circumstance. I merely suggest this question, feeling 
how* excessively inconvenient it is to liavo nice questions^ of law argued 
parte before us ; and entertaining, a\i I do, a serious doubt whether the Legis- 
latuio intended to submit us to such an ordeal. 

Attorneys for tl.e, Plaimiitfs : — Messrs. Ardesir, Tlormtlsji and Dxfisha* 
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t28] APPEI^ATE CIVIL. 

The 1st January 1892. 

Pkesent : 

Sir CpAliLEg Sabqbnt, Kt.. eiiiEP tlosTioB. and Mr. .Tustice T^elang. 

. • • 

• * * 

* Mukund Harahet, deceased .•..(Original Plaintiff) Appellant 

• versus 

Haridaa Khemji and another (Original Defendants) Respondents.* 

• 

Decree — Execution -Agreement not to execute a decree - Suit to retrain 
execution — Civil Procedure Code {Act XIV of IHSii), Sec. ii44 — Rea 
judicata — AgreemoM not to exe^ita regarded as satisfaction 
of decree — Giiil Procedure Code [Act XIV of l^H2) 

• Secs. 267a, 26R, 373. . 

• • 

I^^Jukund and Antaji vvt»rG partners, and. as such, were indchhod to Handas. Atjtajidied, 
and subsequently the debt was settled between Haridas on one side and Mukipcl and Antaji’s 
widow, as guardian o^her minor sons, the other,* moiety of the debt a bond was 

, passeS by Mukund to Haridas and for the other moietj" by the widow of Antaji. Hj^indas filed 
a suit ftgainst Mukund and got a decree, which was satisfied. Haridas then sued the widow 
on her bond. The Court allowed her objection that she was not corapetont to give a bond 
binding her sons personally, and of its^owiiP accord made Aluknnd a defendant, and parsed a 
decree against Mukund and Antaji’s estate. Haridas assigned this dccroo to Ramchandra, 
who ap^ied for exccution^igainst Mukund. Mukund thereupon filed this suit against I faridas 

* and Ramf.bsndra praying for injunction against the oxocution of the said decree and for 

damages against Haridas, He alleged that during the pendency of the suit in which the said 
deergo had been pa.ssed, #Iaridas bad agreed that he would not obtain a decree again.st him, 
and that, if such a docron were passed.* ho would not execute it. The Lower Appeal Court 
rejected the plaint, bolding (1) that as between the plaintifT Mukund and^thc defendant 
Ramcliandra the question in issue was res judicata, and (-2) that there was no cause of action 
against the,dofendant Haridas. C3ii appeal to the High Court, * 

Held that, ?ts between AFukand and Ramchandra, the^siiit was not res juificata. The 
allcglld agreement by it.s very terras pro\^ded for the event of the decree b^ng passed, atid^as 
only intended to prevent its being executed. • • 

Chenvirnppn v. Puttavpa^l. L. R. 11 Bom., 708, distinguished. 

It having been urged that the question was one which eould be decided in execution, and that 
under section 244 of the CiMl Procedure Code (Act XIV of 1882) the present suit would not lie, 
^he words “relating to^^^cution in section 244 must be restricted to “the 
contents of Che order made, or to hnw far it has been carried out,” and do not, tlierefore, 
include an agreement tiot to execute the decree. » 

Vtt ueing further contended that the a greoraenf* raised a question as to the “ satis fact'ion" 
of the decree, and was, therefore, voTd without the sanction of the Court, ^ 

• (1241 7Zf/d, that the ^itisfaction contemplated by section 241 must have arisen out of 
some trau'saotion between the parties subiFequeiit to the decree. • 

This was \ second appejil from the deciaion of R. S. Tipnis, Acting District 
Judge of Efiitnagiri. • • ^ \ 

• * •Mukund and Antaji were partners, and a’s such were indebted to tlio defend- 
ant EPkridas Kkemji. Antaji died, and aft^r his death the^deht wa*s settled by 
Haridas on the one»side and Mukund and Anbaji’s ^yido^, as guardian of her 
minor sona, on the other. For a moiety of the debt a bond ;was passed by 

% * • — 

• Second Appeal JIo. 819 of 1890. 
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,'Mukund to Karidas, and for the other rnoiety a separate bond wa 8 ',giv 0 n by 
Antaji’s widow. Haridas sued Mukund on his bond, and obtain^ a decree, 
which was satisfied. lie then sued the widow on her bond. She contended 
that she was not eompetent to give a bond binding her^’scns persc^allV*' The 
Court allowed this ob)eetion, and of its*own accord made Mukund a^defendant 
in the suit, and passed a decree h^m and Antaji’s esiSate. Haridas 

assigned this decree to the dofen^an^ Ramchandra, and Rarachandra applied « 
for execution against Mukund.- Mukund thereupon filed this suit against 
Haridas and Ramchandra praying for an injunction to prevent Ramchandra 
from executing the decree against him and for damages against Haridas. He 
alleged that during the pendency cf the suit in which the said decree was passed, 
Haridas had agreed that ho would not obtain a decree against him, and that, if 
such a decree wSre passed, he would not execute it. The Subordinate Judge 
allowed the claim, granted tlie injuuc*-ion sought fc^r, and damages in the event 
of the decree being execuU.'d On appeal the Court rejected the plaint otjjhe 
ground that as between Mukund and Ramchandra the question raised by the 
suit was res judicata fitd that there was no cause of action again^ Haridas. 
The plaintiff appealed to the High Court. ^ 

l^ahadej^ Gkimnaji Apte for the Appellant : —When we produced the 
agreement upon whicli wo .ve*:' H the ex<i.cution proceedings, the Court held 
that it would not then tako it into consideration. The Court having baken^that 
view it is not now open to the respondents to say that wo must seel^ relief in 
the execution proceedings. We have a right to bring a separate suit 
[25] on the agreement in question for thb pqrj^so of restraining execution of 
the decree — Dhuronidkur Sen v. Agra Bank, 1. L R , 4 Gal., 3B0. The Court 
can set a^ide a wrong ordtir passed in the execution hi a decree andTpass a 
fresh onr -Delhi and Londoy Bank v. MelmofJi .4. D Orchard, L.R., 4 I? A,, 127. * 
The provisions of section 244 of the Ciwl Pm-jedure Cofle (Act XlV of 
1882) are nob applicable bo the pre.sent case. Tliat socbicfti relates to proceed- 
ings m execution. Jiub our contention is that the decree of which we seek to 
stop exocutiop, cannot be executed at al^. Section 244 is inapplicable bo. a case 
which involves a qi'Cstion as bo whether the execution of a decree can or cannot 
bo had. Questions, like this cannot he opened in execution procsedings-#- 
Svdindra^. Budan, I L 9 Mad . 80. The remarks m thft judgment in 
Sakharam v. Ggyind, 10 Bom. II. C. Hep., 50 1 , support our contention. •Our ^ 
case is tliat th-i effect vd the agreement we relv upcm is to make the decree, so 

far as we are concertujd, a nullitv. • 

• 

Jf the Court is against us on this point we contend that the agreement in 
dispute operates by way of satisfaction of the decree and, therefore, ouif rigdifc to 
bring a suit is not taken awav by section 24^1 of the Civil ProcAlutfe C^e — 
l^uho Kishm Moaknji v. D&hnaili Hoy Chowdhry, 22 W^R., 194 Civ. Rul ; 
Nujeem Mulliok v. Erfan Mollah, 22 W. R., 298 Civ., Rul ; Ohukroo Singfi v. 
Jowahir Singh, 19 W. R., J52 Civ, ftul, ; Meer Hahomed v. Kketoo Dcbee, 20 W. 
B., 150 Civ Rul.; Ishan Chundar v. fndro Narain, I. L. R.. 9 Cal., 788. ^ 

Ganesh Ramchandra )S.nloskar for the*Respondonts :*~Th 0 ^uofTtion which 
arises in this case is one which can he determined in the execution proceedings, 
and ought not to be raised in. a separate suit. There are*authoribies t^ show that 
provisions of law relatinprto the execution of a decree shoufa be construed 1+bqrally 
so as to saye litigants from the expenses of a separate suit — Oseemu^nissA 
Khatoon v. Ameeroo%piissri Khatoon^ 20 W. R., 162 Civ, Rul. *The appellants 
have relied upon remarks in Sakharam v. Govind, 10 Bom. H. C. Rep., 361, 
but that case does not lay down Jhat^a separate sui^will lie. It hai^ [26] been 
bold in severaPjases'thab questions reciting to the fraudulenlJ execution of 
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decree can be enterfcalfhed in oxecutioif proceedings —Sw6/^<jy* Ran v. Srinivasl^ 
Ran, I.Ti. R;, 2 M^d., 264 ; ViraragJiava v. Venkatacharyar, I. L. R., 5 Mad., 
217; Baltodeb Lall v. Anadi Mohapattur, I. L. R., 10 Cal., 410; Paranipe v. 
EhnadOt I. L. R., 6 Rom.. 1^8. The words of sec tion 244 of Jiihe Civil Procedure 
Code are ^fde enough to include the question whether a decree can be executed 
or not — Mohikullah v. Imami, f. L. R., if AIL, 229. In support of our argument 
that the appellants must'seek relief in tSe execution proceedings, and not in a 
* separate suit, we rely upon the rulings in*^ Woomataj'a Dchia v. Ujinopoorna 
Dassee, 11 Beng. L. R., 158, Pri^ Council ; Sakharam v. Damodar, T. L. R., 9 
Bom., 468. The decision in Param Sin(j% v. Lajp Mai, I. L. R., 1 AIL, 403. 
is against us. but it has been dissented fronq^by our High Court in Chenvlrappa 
V. Puttappa^ I. L. R., 11 Bom., 708. v 

If the Court be against us on the above points, then wo would supyjort the 
decree of the lower Court on the grpund of res judicata - Kalnnar/daf v. 
Ka^rnath, 6 Cal. L. R.. 21^. 

Lastly we submit that, if the agreement in suit be looked upon as a 
compromfke, satisfaction or adju^ment of the decree, ‘it cannot ho takem into 
consideration without the sanction of the Court under sections 257A, 258 or 
375 of the Civil Procedure Code. ^ 

ITeTjANG, J.,: — But a suit fcpr specifier an ce can lie under section 

375? See Euttonsey v. Poorihai, I. L. R., 7 Bom., 304. j 
•The judgment of the Court was delivered by 

Sargent, C. J. : — According to the facts found by the Court, Mukund and 
Antaji wore partners in a trade, in respect of which a debt was duo to the first 
defendant Haridas. After Antaji died, the debt was settled betweealfaridas on 
the 5no side and IVIukund and Antaji’s w’idow, as guardian of his minor 
sojns, c?n the other, by which the balance was- fixed at 1,100 rupees, and 
both MukuncP and Antaji’s avidow passed bonds for 550 rupees to Haridas. 
Hfvidas obtained •a decree gainst Mukund on his [27] bond, which 
was satisfied, and he then sued Antaji’s heirs. The Court allowed 
the ^widow's ohjeccion that she wa« not competent to give* a bond bind- 
ing her sons personally, and of its own accord made Mukund a defendant 
iind passed a decree against him a^d Antaji’s estate. IJkridas aj^^igned this 
decree to the second defendant Ramchandra, who»applied for execution age^nst 
, Mtfkund. The present suit is brought by Mukund to rostrajn the second 
defendant from executing the decree, alleging that during the pendency of the 
above suit Haridas agrooTl wit]q him that ho would not get a decree against 
him, and, in the event of its being passed against him, he would not execute it. 
The plaintiff also claims damages from the first defendant Haridas 

.'T?he Subordinate Judge graflfwd an injunction as prayed for, and ordered 
that, in the event of execution, the plaintiff should recover from the defendants 
tl^ amount realised under the decree with. 12 annas per cent, per mor>som. 
Tlfe lower Court of appeal rejected the plaint, on the ground that the question 
in issue in this suit as between plaintiff and ^second defendant waS res 
*juddcata\^y ttie decree in the above suit, and that there was no cause of action 
for damagbs as against Haridas. Tke Court relied on the^udgment of West, J., 
in Ghenvir^ppaw, Puttg^ppa, I. L. R., 11 ^om.. 708, at p. 722. In^that case the 
plain^ff sbught to restrain execution of ftn es^parle det>ree for possession passed 
• dn*a deed of oonveyanco to which he said he had submitted, because' 
defesdant hadl expressly engaged after the fconveyapee that^plaintifi^s possession 
should not be disturbed. Mr. Justice West con^iderbd* that “ the above 
undertaking ought tq have been pjleaded against the def^udapt’s claim, and 
could not be made the ba%is of a separkte buit."*. But •there, the agreement 

8 * .17 
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jbetween tbe parties was directly at variance with the iSeoree for possession 
which the defendant obtained in the foirmer suit, and of ^course might have 
been pleaded in that suit. Whilst here the defendant says ; 1 will not 

execute the decree^ against you. I will get the d^jcree satisfied by Antaji, ” 
and the agreement, therefore, by its very terms provides for the decree being 
passed, and is only intended to prevent its execution. We think, therefore, 
that the District Judge was wrong. in disposing of the Case on the gropnd of res 
judicata, 

[283 was also contended for the resp..ndents that the matter was one 
which should have been decided in execution, and that under section 244 of the 
Civil Procedure Code (Act XIV .of 1882) a suit would not lie. The words 
“relating to execution ” in section 244 of the Civil Procedure Code are doubt- 
less very general, but they must be restricted, as pointed out by tbe Court in 
Sakharam v. Govind, 10 Bom. H. 0. Rep., 361, to “the contents of the order made 
or to how far it has been carried out,” and do not, therefore, include an agjree- 
ment, such as the present one, not to execute tbe decree. It is to be observed 
that in Nuho Kishen Mookerjee v. Debnath Eoy Chowdhry, 22 W. R.,*194, Civ. 
Rul., it was not suggested that a suit would not lie by reasoii of section 11 of 
Act XXIII of^l861, although the agreement not to execute was subsequent to 
tbe decree. It was said indejied^that the agreement raised a question as to the 
“satisfaction” of the decree, butibho satisfaction contomplat'ed by sectionv244 
must have arisen out of some transaction between the parties subsequent to 
the decree. *■ 

We must, therefore, reverse the decree' of the Court below dismissing the 
plaint as against the second defendant, and remand the case for a decision on 
the me. as against the second defendant. The plaintiff hot having taken any 
objection by his second appeal against the part of thejdecreeof the Oouft below 
dismissing plaintiffs claim for damages against dnfiuidant No. 1, klie decree vTill 
of course stand as regards that claim. Costs of this appeakto abide the result. 

Decree reversed. 


NOTES. 

[As regards Uic effect of an agrccnicnt not to ejftjcute the decree, *sgo also (1902) ft C.W.N.* 
796 ; (1698) 22 Boni,^4(.:3 ; (1896) \'l Bom.. 26' . (1994) 5 M.L.J.. 1-10 ; (1893) 21 Cal., 437 .] 
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, The lltk January, 1892. 

' ■ • ^ • Present : * • 

Sir ChaRlsj^ Sargent, Kt., Ohief Justice, ani\Mk. Jqstice Birdwood 

Eamkrishna Moreshwar and others .(Original Plaintiffs) Appellants 

^ versus 

Bamabai and another (OrigiAal Defendants) Respondents/ 


Practice — Parties — Non-joinder of paities — Application to join n^^^essary 
parties refused by Court of hirst Instance — Appeal — ^jjplication 
granted by Court oj ^ppeal — Or dtr to add parties operating uunc 
^ • pro tunc — Delay the act of the Court —InmUati on. 

The plaintilTa, as sharers in certain rent alleged to bo di L by the defendants, sued to 
recover their share. The defendants coiftcnded that ail the co-sharers were necossaiy parties. 
At thg hearing on the 24t\i January IBB'J, the plaintills’ co-sharers applied ti> be made co- 
plaintiffs, and to be allowed to adopt what the plaintiffs had done in the suit.* ^rho application 
was rejected, and tho^uitwas dismissed f<fr want of On appeal, the District Court in 

July*lS90, holding that the lower Court ought to have joined the co-shaiers, passed an order 
makiifg them co-plaintiffs, and then confirmed the lower Court’s decree on the ground that 
at the time (3rd July 1890) the oo-sharers were made plaintiffs the suit was barred bj^ l-mita- 
tion. On appeal to the High Cou||i, • 

Held, remanding the case, that the order of the lower appeal Court of the 3ml July 1890, 
allowinf^ the co-sharers’ application, which had been made on the •24th January 1889, but had 

• been refifisedby the Court of li|jrst Instance, should be treated as operating nunc pro tunc, and 
that the co-sbarofs should bo regarded as having been made parties to the sui^ when their 
application was made< %*be delay was attributable to the act of the Court, and the plaintiffs 
should not suffer from it. 

Tin^was a second appeal from the decision of Khan Bahadur M.*N. Nanavati, 
First Class Subordinate Judge of Ratnagiri with appellate powers . 

• The plaiwtitt'a, RaTukrishna Moreahwar Kauviyde and others, as^co-sharers 
in rjnt due from defendants for a certain thikan, sued the defegidants to recover 

• the said share. » 


Defendant No. 1, Ra<nabai, did not appear. 

Defendant No. 2, Krislmaji Ramchandra Thakur, admitted his liability to 
pay half the amount of rent to all the Kanvinde sharers, but contended that, as 
the v-t&ifftiffs’ co-sharers wore noi joined, the suit was not maintainable, 

[ 80 ] •At the hearing of the suit in January 1889, the plaintiffs’ eo sliarers 
came in and appliepd to be made parties anc^to be allowed to adopt whaUtho 
plaVitiffs had done therein. The Court of First Instance rejected the application, 
ahd.dismissed the suit for wan*t of parties. In his Judgment the Hubordiftato 
Judge made the follo^ying remarks : — 

“ Thelipplioation for the joinder of parties has been made at a var> late 
stage, and their joinder is likely to involve a question of limitatioa as regards 
a papt of tl5e claim. • As no satisfactory (fause^was assigned for the omission 
jcrin*them in the plaint itself, or at the proper time, it became the (iuty of the 
Court»to reluctantly reject the application.’* , 

The plaintiffs appealed to the District Court, which hi^ving hold that the 
plaintiffs* go-sharers ought to have Jbeen j^oinod in the^suitjoe fclfeii* application, 

• Second Appeal, 3fo. 793 of lijjSO. * * • ^ 
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■ ** , . ' ' . * * 
passed an order for their joinder, and corx^rmed the Subordinate Judge’^ decree^ 

on the ground that, at the time the co-sharers were joined as ch-plalntiffs, the 
claim was time-barred. ^ , 

Against the decree of the District Court the plaintiffs appealed to the High 
Court. 

Alaneksha Jehangirsha Taleyarknan, for the Appellants: —The lower Court 
was v;rong in dismissing our claim on the ground that it was time-barred when 
the other co-sharers were joined as co-plaintiff^s. First of all, wo contend that 
there was no necessity to join them in the suit. Defendant No. 2 had, no doubt, 
in his written statement objected tp the maintenance of the suit on account of 
non-joindor. but no issue was raised on that point in the Court of First Instance, 
and, therefore, the objection must be deemed to have been waived — Trimhah 
Vithal V. Vifihmi Maheslnvar, V. ,1., 1887, p. G. Next we contend that, even 
supposing that there was no waiver, the application* was originally made within 
the period of limitation, and, if it had been granted, and the parties had been jolAv'id 
when it w^as made, our clfam would not have been time-barred. Our application 
was made in time, but the Court delayed the consideration of the matter, and 
[31] when it came to the conclusion that the application should be 
granted, our suit was time- barred. We, tnerefore, submit that the order of 
the Court allowing the applhiaciOn should bo treated as made nunc pro tjinc. 
The Court" ought to have joined the co-sharers as parties at the time when we 
made the application: The delay on the part of the Court should not be allowed 
to prejudice our interest. We could do nothing more than make the application. 
The joinder of a party is the act of the Court for which a party cannot bo held 
responsible# The application being made in time, we submit that the co-sharers 
should ue considered to have been joined in time also. " ^ 

Ganesh Krishna Deshamukha, for the Eespor.donis : — In tln^^ first place, we 
do not admit that the application was made within time. ^ 

[Sakgent, C. J.: — But the Court seems to have assumed that it was made 
in time.] « 

According to the deposition of the plaintiff', the whole claim was barred 
when the ».^pphcatioh for joinder was madet One of thedi-easons givoi> for th« 
reje^Vpn of the application is«uhat it was made at a very late stage of the suit, 
— that is, live da>s before judgment. Moreover, the application was not irrtid© 
by the original plaintiffs ; it was made by the co-sharers themselves, and when 
the Court rejected it, the plaintiffs ought to havg presented another application 
to bring their co-sharers on the record. We, therefore, submit that there was no 
proper application for joinder. It seems, as remarked by the District Judge.in 
appeal, that the original plaintiffs acquiesced* i« the application, becaus'e ff^was 
their own pleader who made the application after receiving a vakalainama from 
the* co-sharers. • 

With respect to the point of limitation, \^e contend that the co-sharer© 
cannot bo considered to hare been parties to the suit prior to their joinder ; And^ 
as they were joined a^ter tb6 statutory periqd for the suit "had expire^i the«8ui^ 
was time-barred. • * 

There was no waiver of the objection as to want of parties. It is true that 
irufche Court of Fijrst Instance was no distinct issue' raised on tha^pbint; 
still the objection was taken in our ||323 written statement, and the judgilient^' 
of that Court shows^that there was argument on the point. • ^ 

Sargenti C. ^ The lower appeal Court has held £hat the plaint was 
barred because lihe c^j-sha^regrs in bbe sent were not made {Parties unti>they were 
made so by fts decree on the Ord Jply 1890. But we thy^k that, as the 
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% • • . 

co-sharprs made their application durkig the hearing of the suit, as far hack an 
24th January lS89.H;o be allowed to adopt what the plaintifT had done and to be 
njade co-plaintilfs, its order^allowing *the application, which had been refused by 
the Go'urt ^f First Irfstance, should be* treated as operating pro tunCt and 
that the other sharers should be regaifded as having been made parlies to the 
suit when th&t applicatio.n was n?ade. Hhe delay h*etweeu 24th January 1889, 
when the* application w^as made, jfnd thfi decision of the Court of appeal was 
attributable to the act of the Court, and the appellants should, therefore, not 
suffer from it (Broom*s Legal Maxims, 6th Fd., page 117). 

We must, therefore, reverse the decree and send hack the case fora fresh 
■decision, having regard to the above remark^. Costs to abide the result. 

Decree riiveraed. 


. NOTES. 

[ Seo al:,o (1891) 19 Bom., 807 at S09 ; (i‘.W) P. K., 117.] 


[17 Bom. 32] 

APPELLATE eiVIh. 

• • ^ Tha VMi January^ 

fliESJCNT : 

SiK Charles Sargent, Kt», Shikp Jusitcj:, and Mr. Justice Birdwood. 

, Bidu Plaintiff 

• . • xcraus 

^ • Bali and otliors Defendants." 

• t 

Mortgaqn — Redemption suit — Costs du%by mortgagee ioniortgaqor-^Set off against 
the mortgage-debt — Balance remaining due to morUiagor — Liability of mort- 
• • qaqee — Givd Procedure Gode (Act XIV of 1 Sec, 224. 

The mortgagor is oritiLlod to sol ol[ or deduct tbo ainffarit of costs payable to bun - i.iidor 
, the*decrce against or from tbo mortgage-debt payable by him. ^ tho*ii^ount of the costs 
be- larger than the mortgage-debt, tbo iiiortgagor is entitled to obtain possession at once of 
the mortgaged property and to roco^ior tbo balance against the mortgagee. 

[331 This was a refertjnce made by Rao Saheb AnantGopal Bhave, Subordinate 
Jtrd?}^ oi Khatav in the Satara District, under section GI7 of the Civil Proce- 
duro Cod# (Act XIV of 1882). * * 

The facts whicli gave rise to the reference were as follows ; ~ 

• . . . . * * 

. • The plaintiff, Sidu, having obtained ’a decree for redemption of certain 

immoveable property on payment of Rs. 20 to t\}^ defendant Bali within six 
•mouths, paid the suid amount into Court withiy the appointed time, and 
recovered possession of the proportV through Court. Bbfore the amount was 
paid to thg defendant, Jhe original decree was reversed by the Sjiecial Judge, 
and. consequently on. the application -of ^ho 'defendant the property was 
^delivered back into Ins possession, and the redemption frlonoy f)aid by irtie 
plaitirfiiff’ into , Court was returned to hitn. Buhsequently the •High Court, 
reversing the decree of the Special Judge, restored Jhattit 4ho Court ^of First 
^stance, jind ordered the defendant to pay costs throughoilt. After six months 

• tlivil Reference, No. fs of 18*93* 
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{rom the date of the decree of the High Court had expired, the plaintiff made an 
application for execution of the decree, in which he sought to set off the amount 
of redemption money due from him against the amount of costs which wefe 
payable to him by'uhe defendant, and to recover the balabce by attj».chilient of 
the moveable property of the defendant, and also to recover possession of the 
mortgaged property. ' to, * 

The Subordinate Judge entktaincd doubt on the following Questions, 
which he submitted for consideration : — 

“ (1) Whether the ampunt of redemption money payable under the decree 
by the plaintiff to the defendant can be set off againe't the amount of costs 
awarded to the former against the latter ? 

" (2) Whether the plaintiff’s right of redemption was foreclosed by reason 
of his having failed either to pay into Court the amount of redemption money, 
or to obtain an order for setting off the said sum a'gainst the amount of costs 
due to him from the defendant, and for compelling him to enter satisfactio’n 
upon tVio decree within tfrte aforesaid period of six months ? 

[84] ‘ (3) If the plaintiff’s right to redeem is found to be foreclosed, can 
he still enforce the order of costs against the defendant ; or^ in other words, 
will it survive ?” ^ 

The , Subordinate Judge’s opinion on the first two points was in* the 
affirmative, and he expressed no opinion on the third. ^ » 

Further on in the reference the following question was fraiE, 0 d for 
submission : — r 

" Whether it was not necessary for the '’pfaintiff to apply to the Court, 
within the'period of six months granted to him by the decree for payme»nt of 
the moi\gag6 amount, for an order allowing the sat-ofT and declaring him to be 
entitled to recover possession of the mortgaged^ pn/fjerty from Jihe defendant 
at any time of course within the prescribed period of limitation ? 

On the above question the opinion of the* Subordinate Judge was in the 
affirmative. , 

There was no appearance for the parties in the High Court. ♦ 

Sargent, C. J/. — We think that section 221 of the Civil Procedure Code 
(XIV of lf:S2) is applicable to a case of this description, knd we agree' with tbb 
decision of the Qalcutta lifgh Court in Brijnath Dass v. Juggemath Dass, I. 
L.R., 4 Cal., 742, that the mortgagor is entitled to set off or deduct the amount 
of the costs payable to him under the decree against pr from the morgage-d^bt 
payable by him. If that be so, and if the costs,* as in this case, are of larger 
amount than the raortgage-Jeht, the mortgagor is entitled to obtain possession 
at once of the mortgage property and to recover the balance of tlje^oets 
against the defendant. * *• . • ^ 

• Order^ accordingly. 

• 

NOTES * 

• [S,e aJpo (lOOl) :6 C. I’.L.R., 73. J 
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% • * 

[35] APPE6LATE CIVIL. 


, The 18*.h January, 1S92. . , 

Presekt ; 

• » • 

Sir Charms Sargent, Kt., Qhiep JpsTicE, and Mr. Justice Thlang. 

^ ’ * i r* 

Kacbar Ala Chela (Original Defendant and Opponent) Appellant 

• ^ersu^ 

Sha Oghadbhai Thakarshi (Original Plaintiff and Claimant) Respondent 

and * 

Sha Oghadbhai Thakarshi (Original Plaintiff and CiiNmant) Appellant 

versus 

Kachar Ala Chela .•.(Original Defendant and Opponent) Respondent.* 


Decree-r Execution of decree — Mesne profits, ascertainment oj—Duly of the 
Court — Deductions claimed judicata. 

^^he^ea decree awarded mesne profits of the lands claimed in the suit, and the Court 
declined, in execution of the decree, to investigate yuestiqjps relating to deductions claimed 
by the defendant, on the ground that to do so would be “to go behind the djccree,” and 
that jt was net competent to the Court to do that in executing the decree. 

HeM, that the mesne profits could only be ascertained after making deductions from 
the gross earnings for all such payments ^ladc by the defendant as the plaintiff would have 
boon bound to make if he had bco!^ in possession. It was, therefore, the duty of the Court 
executing the decree to inquire into the payments which the defendant allogedliehad made, 
and als4 to determine the question, whether, a'> alleged by the plaintill, the lands forming 
tlfe subject-matter of the suTt were rent free. 

The Court having^ awarded a particular sum as annual mesne profits without setting 
forth in the judgment the details thereof, and ft having, therefore, become impossible to say 
that the right to a particular deduction therefrom claimed by the defendan^ was adjudicated 
on by' the Court, * 

Held, that the rule of res judicata did not apply to the question ^s to the payment by the 
•defendant- , * * 

Tsese were cross-appeals from &,n order passed by E. M. Fulton, District 
Jpdge of Ahmedabad, in execution of a decree. ** 

The facts of the ca^e wet;e as follows : — 

The plaintiff, Sha Oghadbhai Thakarshi, brought a suit in the District 
epurt at Ahmedabad to recover possession of 423 acres and 15 guntbas of land 
sitjiaVe^at the village of little Matra, in the Dhandhuka Taluka, alleging that 
he had purchased the land in execution of a decree against GigaUgaand Hatia 
Giga and had detained possession, but .was forcibly dispossessed by* the 
defendant. The plaintiff alsj sought to “recover Rs. 4,200 as mesne profits 
for three years preceding the suit. ‘ , 

• • [ 86 ] Defendant, Kachar Ala Qheia, Chief of Jasdan. denied that he had for- 
cibly disifosBessed the plaintiff, and alleged that the land did not belong to the 
plaintiff, pr to Giga Uga, or to Hatia Giga, and that they never had possession. 

• yhe^District Ju^ge (J. W. Walkei*) pa#sed a decree directing the phiintiff 

• 1 ) 0 •recover possession of a portion of the land claimed by him and also* to 
reewrer Rs. 3,100 as mesne profits for* the th^;ee yearg precening the suit, 
with mesne profits from the institution of the suit to thq»time of obtaining 

poBsessiq^n. The rest of the plaii^jbiff’s claim was rejecteej. 

— • 

* Cross Appeals, Nos. 23 and 79 of 1891.* ,, 

• • • • 

^3 
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^ Against the decree of the Disriot Court the defendant appealed', to the 
High Court, and the plaintitf presented cross ‘objections under section 561 of 
the Civil Procedure Code (Act XIV of 1982 ). The, High Court confirmed Jihe 
decree. See P. J./1889. p. 222. ‘ ^ t 

After the contirmation^of the decree by the Sigh Court, the pli'.intiff applied 
in execution for the recovery of mesne proiits!* The defendant claimpd certain 
deductions and produced a document which ho contended showed that he was 
entitled to make these deductions. The Distp’ct Judge refused to allow any 
deductions, on the ground Ahat to‘do so would be to go behind the decree, 
which made no provision for any allowances to the defendant. In making his 
order he said : — 

“I must reject this document as irrelevant to the present inquiry. We 
cannot go behind the decree. Mr. Yarajrai, (defendant’s pleader), argues that, 
according to the terms of Exhibit 148, Hatia Giga was not entitled to^^e 
sayiti vero SLiid kharajat leviable on a portion of the land in dispute. He co3- 
tends, therefore, that, as libe plaintiff's title is derived from Hatia Oiga, he 
cannot recover this vero i\nd kharajat for which allowance mast be made to the 
defendant in the computation of mesne profits. The answer to this argur&ent 
is that the decree finally dete/rnmes the rights of tl-o parties, and it awards the 
land to the plaintiff witliout any reservation on account of vero and kharasat. 
If there was any mistake in the decroe, the proper steps sliould have been t^ken 
to get it amended In exo- [37] cation no evidence, therefore, can bo iwcoivod 
to sliow that the defendant is entitled to allowance for oero and kharajat. 

<1 . . * 

Siinijarly no deduction can bo made on account of the proportion of 

Goverr-nent assessment, vvhich, it is argued, ought to fall o*h the plaintiff’^ land. 
Mr. Naihlioram, (plaintiffs pleader), contends thaf pwing to certain dircum- 
fitances, the plaintiff s predecessor was entitled tahuid his land fre.;e of contribu- 
tion for Government assessment, but that is^a question i» to which I canqot 
enter without going behind tiui decroo. The j ima of the village is paid in a 
lump by the f’ofenJant, and, if he was ^entitled to recover contribution from 
the plaintiff, he should have taken stops to get the riglit expressly declared by 
the decree.^] nstead ef this, vviien the plaintiff' in his plainf specified thp inesno^ 
profits, the defendant does r^ot seem, in his written statement, to Ifave asked to 
set oll^ny portioruof thejatna. Ho denied the fflain tiff’s claim m toto, hut did cot 
specially plead Tnr redaction of rnesne profits on account of assossnjent. Conse- 
quently, wlien the judgment was written, no allowance'seeins to have been made 
for assessment. Under those circumstances no allowance can now ho made in 
execution. 

“ Similarly with nsgard to local funds. Ac tlio decree does nqt enCitfeUio 
defendant to contribution for the cess that may he levied froin hiru by Govern- 
men*t, no allowance can he made ip execution. Whether hV representing the 
matter properly the dofoudant can obtain a reduction of local-fund cess with 
which he is charged under section 7 of Homhay Act HI of 1869, is a question 
which 1 need not discus.;: ]jiut, in any case, there seems 410 doubt that under * 
Mr. Walker’s decree • he is not entitled to credit from tlie plaintitf for any 
payments whicii he may have /.nade. ’ ^ ^ 

Tlie final order passed by the-^District Judge ran thus t — * 

« ■ • ■ * • • ^ , 

“ Mr. Walker fixed the mesne pmfits at Hs. 700 per annum for the years * 

prior to the suit aud^bis ciccisior; was conhrmfjd on appeal. I think the same 

sum may now he tfjted. I, therefore, direct that for the (Sdmvat) years J94I, 

1942, 1943, 1944 and IQlo, the pjaintiff do recover ijiesne* profits at the rate of 

lis. 700 per annym, litf. 3.500 in all. * ” 

• < ' 
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* • * 

t38] Against the said order, the defendant and the plaintiff presented 
cross appeals, ]JIoj.* 23 and 79 of 1891, respectively. 

•• Latham (Advocgite-General with .2^. 2J. Vicaji and Eao Saheb Vasudev 
Jagdnnath\Kirtikar) for Giga Uga, appellant in Appeal No. 23 and respondent 
in Appeal Nc^ 79 : — The lower Court erred in omitti/ig to deduct the amount of 
Government assessment and local-fund cess from the profits of the property in 
dispute. If the decree-holder had been \ti possession, ho would have been liable 
to pay the cess and the assessment. We have paid those during the period of 
our management, and wo are entitled to this dedi^ction — May no on Damages, 
4th Ed., p, 420. The lower Court held that because the decree does not 
provide for a deduction on this account*, wo aro not entitled to it. But 
when the decree was passed, the present Quostion liad nr.t arisen. It is, 
therefore, open to us to raise it now in execution proceedings. The same may 
be said as to our right to the vero and kliarajat. 

^Branson (with Ganpat Sadashio Bao) for Sha Oghadhhai, respondent in 
Appeal No. 23 and appellant in Appeal No. 79 :- 7 - To allow th(^ appellant to 
raise in the execution, proceedings the questions about the assessment and the 
locai cess, the vno and the kharajat, would be to go behind the deciee. These 
•questions were either raised before the judgment, or they were rujt. If raised, 
the^ecree decided the questions against the' appellant. If not, he cannot raise 
them now. The decree is a final and complete adjudication of tlie rigiits of the 
partfes,*and it cannot he varied in execution. In awarding mesne profits, the 
lower Court has omitted to award jjhem for two years with interest tlie’-norn 
Sargent, C. J. ; —Wo thftilfthattheDistrict Judge was wrong in notinvosti- 
gatin^ the questions between the parties relating to the deductions cla'imed by the 
defendjiiit on account of the Government assessment and local cess paid by him 
and also on Recount of the vero and kharajat pa>mnnts. The learned Judge 
was of opinion that to investigate these questions would be “to behind tl'o 
deA’ce,” and that it was not cofnpetont to him to do that in the course of the 
execution of the decree. The decree, however, a^vnvded tlio plaintiff mesne profits 
of the lands claimed [39] in the suit, lind such profits can only ho ascertained 
after making deductions from the gross earnings fur all such payments aiade 
t)y the dbfoiulant as the plaintiff wohld have been bound to make if he had been 
in nossession. It is hardly necessary to cite audlioritics for this propo' Hioa, 
but reference may be made to tliose which wore reliod on by the Advocate 
General. See Mayneon Damages, 4th Ed., p. 420, and the cases there cited. 
It was, therefore, the duty of the Court executing the decree to inquire into 
the payments whicli the defendant alleged he had made on this account, and 
also determine the question whether, as alleged by tlie plaintiff, the lands 
forming tlie ftubjoct-matter of thb suit were rent-free. 

As regards thy other question touching the varo and kharajat payments, it 
cannot bo said that that was determined by the decree. The defendant's cast) on 
that point would have alto*ded no proper defence to tlie suit as a sujt in 
^ejectment. No doubt, there was a prayer for mesne profits also made in the 
plaitit, an^ that prayer was granted by the Court. "But Mie details of tiie item 
of Rs. 700 allowed by the Court as the annual mesne profits of th.e lands, are 
not set fo^h in the judgment of the Court, and it is, therefore, impossible to 
S|iy ’that the right’ U this particular deducVioii claimed by the defendant wg,s 
•adjudicated on by the Court In a very recent case of In ic Brovenc^and Wing- 
Tove^ ex parte 2ldor, (1891) 2 Q. B., 574, at p. 578, the debtors, who had jointly 
guaranteed to one Ador the payment with interest of' a sum of 1^:1,000 lent by 
him, presented a bankruptcy^ petiticn on which a receiving @rder*was made, and 
ultimately a scl|pino of arrangement with the creditors was apfj’oved of by the 

• jt* * ' ^ 
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• , ^ • t-f 

Court, t * ^ Ador tendered li proof under the scheme foi;£ 1,000 

principal and £11-16-8 interest down to tjie date of the redeiving order. The 
trustee under the scheme rejpcted the proof as regart^ed the interest, and allOY^ed 
it for the principal only, on the ground that the debtors had not guarantedd the 
payment of interest. Ador did not appeal frotn this rejection. Ofi the case 
coming up before the CourJ of Appealto determine for. what amount Ador could 
prove, and how the dividend payaLle V7as to '^be calculated, it was argiled for the 
[40] trustee under the scheme that the matter of the claim for interest was 
res judicata “ hy reason of the trustee’s rejection of the proof for £ 11-16-8 
interest and the appellant’s omission to appeal against the rejection ” within the 
time allowed. But Lindley, L. having held that the guarantee extended to 
the interest as well as the principal, proceeded to say : “ It was contended that 
an order had been already made, which was inconsistent with this view, and 
that, that order not having been appeklod from, it*was not competent to the 
appellant to contend that the interest was guaranteed. The order in quesk^, 
however, related only to a sura of £11-16-8 for interest up to the date of the 
receiving order, and the appellant is content to have that sura rejected. The 
point now before the Court is a totally dillerent. one, atfd ought to be degided 
upon its merits, although that course unouestionably renders it necessary to 
reconsider the construction of the letter in qsiesDion.” In the present case, there 
is even leas ground than there was in ex parte Ador for applying the rule dS res 
judicata^ because there is not here any evidence to sliow that the question ks 
to the payments in question was in truth adjudicated on by j\Ik Walked. And 
there is, of course, no attempt now on the jifartpf^the defendant to get rid of the 
order to pj^y Rs. 700 per annum as mesne profits for the period to which Mr. 

Walker's order in terms applies. • • 

• 

The order of the Court below must, therefore, he Reversed, f^nd the matter 
remitted for the mesne profits to he a.scortained according tp the principles now 
laid down. In the view, which we have taktni, wo have not considered it»ne- 
ceasary to hear any argument with respect to the other objections of the appel- 
lant to the order of the Court below. But the parties agreeing to this course, 
we direct that the C 9 urt below should take an account of the mesne profits for the 
years 194f) and 1946 in the present proceeding, and t^at interest Should ht 
allowed to the plain till on 'the amount of avssne profits which the Court may 
award. Costs .including the costs in this Court to be dealt with by the CSurt 
below. ^ 

• Order reversed. 
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The 21st jQ,nuarij, 1892, 

' ' \ * Present : ^ 

Sir Chai^les Sargent, Kt., Chief Justice, ani? Mr. Justice Birdwood. 

“Vithal Hari Athavle ^Ori^inal Plaintiff) .\ppellant 

versus ' 

Govind Vasudeo Thosar (Original Defendant) Respondent.* 


Claim for interest from institution of suit until payment — bitamp- Future mesne 
profits — Court Fees Act {VII of 187 O), Sfc. 7:' 


No additional stamp is required on account- of the claim fonntcre'^L from the date of the 
in^tution of the suit until payment. It stands on the same footinp .is future mesne 
jffonts, which do not fall under section 7 of the Court Fees Act (VII of 1R70). 


This was a roferenc.o made by C. E. G. Crawford, Di>^trict Judge of Thana, 
under section 617 of the Civil Procedure Code (Act XIV of 1882). 

The facts of the case were as fallows 

^ The plain titY, Vithal Hari Athavle, constituted attorney of* one Ilari 
Mabadeo Athavle, sought to recover from the defendant Rs. 457-8-0 due on a 
mortgage, and claimed interest on the mortgage amount from tlie date of the 
institution of the suit till pa'^m^nt.* 

The defendant, Govind Vasudeo Thosar, admitted the mortgage and pleaded 
payment of Rs. 67-^-0, which, he alleged, was not given credit for by the 
pkintiff. • 

The Subordinate Judge *found the payment of Bs. 67*8-0 proved, and 
awirded the plaintiff’s claim for the rest of the amount with interest up to 
date of the plaint. 

• The plaintiff appealed to the District Court on certain grounds, one of 
which was that he was entitled to interest up to date of p^jiymeiit. 

• The respondent's pleader objected to the^ raising of the auove point, 
unless a Court-fee was paid for the amount claimed under it... 

The District Judge, thereupon, submitted the folfowing question for the 
opinion of the High Couft ; — . 


" Is a Court-fee leviable, in this appeal, in respect of appellant’s claim for 
iutc^sti a<ftor date of plaint ? ” 

' [423 Tlie District Judge’s opinion was that the precise amount of interest 
claimable not being ascertainable until the^date of payment is known, 8Rt*)cial 
provision would have been made for the case, as has been done for mesne 
profits in section 11 of the Court Fees Act, (VII of 1870) had it been the 
I intention of the Legislature that a Court-fee should^o levied in such a case. Qn 
the* other*J)afid, he considered that*, it might fairly be a?guod that the interest 
is part of the subject-matter of the appeal, at least in cases like the present, 
where thiTprincipal^anS some interest up to ate’ of plaint has been awarded, 
the cSse then ceasing^to be similar to that of the original claim for interest 
’ una^r section ^209 of the Civil Procedure Code, inasmuch as the chiim becomes 
one for interest separately from that for the principal. ‘ ’ 

There yeas n o appearance for parties in the High^Cou^t. ^ 

• tivil Reference, No. 18 of 1891 . » » '** 
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« 

Sargent, C. J. We think that additional stamp woulfj be ^required 
on account of the claim for interest from institution of the suic until payment. 
It stands on the same footing as future mesne profits, which in BamkrisJina 
V. Bhimabai, P. J.,^1890, p. 364, were held not to fall under section 7 of 'the 
Court Fees Act. - ‘ 

Order accordingly, 

E 17 Bom. 42 ] ^ 

APPEr4LATB CiWIL. 

r 

* The 2bth January, 1802, 

Present : 

Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Birdwood. 

Damodar Gopal Dikshit (Original Defendant) Appellant 

versus 

Chintaraan Balkrishna Karve and others (Original Plaintiffs) Respondents.’* 

Small Cause Court — Provincial Small Cn ise Courts Act (IX of 1887), Sc%. II, 

Cls. (4) and ('U ) ; Ser. 28 CL {*)— 3 urin^lictiou — Smt to recover share of 
profits of mam villages — Money had and received Jor plaintiffs' use, * 

In a suit for the recover) of a certain share in the profits of mam villaRos, of whifch Cbo 
defendant was the managor, the only relief claimed h) the plaintin‘> being payment of money, 
namely Rs, 130, * 

Held, tlvat the suit was for moiie> liadand received for plaintiffs’ use, and was cognizable 
by the art of Small Causes, it did not fall undoi clause (4) of Schedule II of the Provincial 
Small Cause Courts Act (IX of lftS7), as it was not [4S] ?o suit for the possession of 
inmioveable propertv , or for re^-overy of an int‘‘rost in su,li a property. If ^lic plaintiffs Lad 
alleged that the defendant had “ wrongfully received*’ the plaintiffs’ ‘\'.iare of profits, the^i the 
suit would have fallen under clause (di). Schedule 11 of the Act. 

This was an ?lppoal against an order of demand passed bv A. D. Pollen, District 
Judge of Poona. 

Suit tn recover 'a share of the profits fff mam villageiii. 

The plaintiffs, CluntamiAi Balkrishna Karve and others, stated that the two 
villages in dispute* belonged to the families of the parties as znam ; that the plaint- 
iffs had one-fifteenth siiare therein , tliat the defendant, Damodar Gopal Dikshit, 
had the management tlier(?of, and that tliey claimea to recover Rs, liiO from 
the defendant as thoii share of the profits for three years. 

The defendant, Damodar Gopal Dikshit, resisted the suit on the ground 
that it wa.'^ timo-harred ; that Vishnu Dikshit. v.’hose heirs the plaintiffs ciairp to 
be, had no share in the propertv in dispute ; and that the Court had no jurisdic- 
tioD»to entertain the suit, 

The Subordinate Judge (Rao Saheb Vaman .M. Bodas), in whoso Court^he 
suit •was originally if'.stitut/jd, held that it was within the cognizance of -the 
Court of Small Causes at PiAina, and di.sinissod it for want of jurisdiction. , • 

The plaintiffs appealed to the District Court, winch held tliat the jurisdic- 
tion cf the Spiali Causti Court was barred by Schi3dulo ,11, articles (^) and (31) 
of the Provincial Small Cause Coui’tw Act (IX of 1887), and reversed <ihe decree, 
aSd remanded the suit for trial on the merits. ' . 

Against tiie order (J reiyand tha defendant appealed to the [ligh Coprt. 

Balkrishna Pkvdya.i^Bhajthar for th.o Appellant : — The suit relates to the 
recovery of mqpey, an l that was the oni>' prayer of thet plaint. The District 

• Appc;-i. No. ‘ir> of 1801. ' 

. • • • 
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Judge was wrong in folding that in the present suit the respoh^dents wanted? 
to estabfi^ theh* ri^t to the income of the property. In the plaint they asked 
for Bs. 130 on account of their share in the income, and nothing more ; and 
that.being ap, the casfi falls within the cognizance of the Court of Small Causes 
at Poona.* The plaintiffs [♦U did not seek to recover, nr establish, their right to 
any immoveaBIe property over which the Small Cause Court has no jurisdiction. 

[BirDWOOD, J., referred to Gtilam Nahi^v. Shahabudin, P. .T., 1885, p. 14.1 

That case supports our coi\tention ; so* also the ruling in Krishnaji v. 
Gangaram, P. J,, 1890, p. 255. 

Purushotiam Parashuram for th(i Kesponclents ; -The view taken by 

the District Judge is correct. Wo say in our plaint that wo liiiv(i got M tifteenth 
share in the property and the income, and the appellant denies our right to a 
share in the property. The pleadings in. the casts tliereforo, raise a question of 
title, which the Small Causft Court has no jurisdiction to ojitertain. The Judge 
ateo relied on articles (4) and (31) of Schedule TI of tlie IVovincial S:Tjall Cause 
Courts Aijt (IX of 1887), and was of opinion that the claim related to an 
interest in immoveable property. 

"Sargent, C! J. ; — The plaintiffs sued to recover their one-fiftcenth share of 
the profits of two^ iiiam villages which hadrboon ^collected by the defendant as 
the tepresencative of the eldest branch of the family of inamdars, and mnnager 
ofrth^ property for the several sharers. The Subordinate Judge dismissed the 
claim, he was of opinion that the suit was within the cognizance of the Court 
of Small Causes, and that he nu jurisdiction. 

The District Judge has, however, held that tlio case falls under clauses 4 
and 31 of Schedule ll of Act IX of 1887, and is, therefore, except(3d from the 
co^niza*nce of a Court of ftmall Causes : and he has remanded the case for trial 
by the Subordinate Judge. We are unable to concur in this decision.* The 
suit is one for monef had and received to tlie plaintiffs’ use. It does not fall under 
clause 4 of Schedule II of Act IX of 1887, as it is not a suit for the possession of im- 
mov^eable property, or for the recovery of an interest in such propt^rty ; the only 
relief claimed being the payment of money. If the plaintiffs had alleged that the 
defendant had " wrongfully receive^” the plaintiffs’ shai% of profits, then, no 
doubt, the suit would have fallen under clause 3 k of the Schedule II. But the 
[41] plaintiff’s’ allegation is that the defendant rightfully received, but wrong- 
fully retained, the profits. To such a suit clause 31 has no application (c/. 
Krishnnji v. Gangaram, P. J., J890, p. 255). The suit, as brought, is cognizable 
by a Court of Small Causes. If the plaint is now proceeded with in such a 
C(jurt. and the defendant denies the plaintiffs’ title, it would be open to the 
Cop^ to act,under section 23, cki«se (l) of Act IX of 1887. 

We reverse Ijjie order of the Lower Appellate Court and direct that. the 
plaint be returned to the plaintiffs for presentation in the Court of b\naU 
Causes. The parties to pay tiieir own costs of this appeal. Other costs to be 
costs in the cause. 

Ordpr reversed. 


• • NOTES. 

[ JhisVas followed ^in (1901) 23 All., 4^; (^95) 21 Bom., 248; (1000) 2:j Bom., 85; 
ri9®7) 9 Bom. L.R., 207 n ; (1908) 32 Bern., 5G0 ; (1909) 34 Bom., 171 ; (1899) 2 O.C., 276 ; 
(190^ P.R., 13 > (1903) P.L.R., 98. Sec also (1903) 14 39G ; (1908) IB 88.] 
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r * r 17 Bom. 4B ] 

APPELLATE CIVIL. 

The 1st February ^ 1892. 

Present : 

Sir Charles Sarlent, Kt.. Chiee Justice, and Mr. Justice Birdwood. 

Mofcilal Praanatli and others i. (Original Defendants) Appellants 

, versus 

Bai Kashi, widow of Gopal Pranuabh (Original Plaintiff) Respondent.* 

Hindu laio — Maintenance — Widoio'*^ maintenance — Withholding of main- 
tenance — Demand and refusal —Arrears of maintenance — Limitation — 
Decree providing for reduction of mainienajice in event 
of altered cucumstances of pv.rsons paying it, 

K, a Hindu widow, ! 3 Uod the undivided brothers f.l her deceased husband for maintciUinoo. 
She also claimed arrears of maintenance for s.jl vears pri jf to the institution of the suit. 
The Court of First lustance pas.sed a decree in her favour awarding her maintenance at thr rate 
of Rs. 52 a year during her lifetime, but “subject to variation according to the change in 
defendants’ circumstances for the worse.” The Court also awarded her arrears of mapiteuanco 
for three years only (not six as claimed) on the ground that she was only twenty years old, 
and had always lived with her father and been maintaiiAid by him, and that a formal demand 
had only boeiFinade on the defendant- three yeirs previously. On anpeal, the District Court 
incroat the rate of rnaintonaace to K*;. (55 per annum, and avvarded the plainti/I arrears for 
six years, holding that the fact of the demand having bee i made only three years before spit 
did not prevent her from recovering arrtsar*^ for six voarh. 

Held by the High Court that although the withhohhngof maintciiSncc, which constitmtod 
the cause of action, might be proved coherwise than by a demand and refusal, yet in this case 
it had not beiSi shown that there w'ere any circum-slances which would anqpunt 

to a refusal of maintenance. The decree of the lower appeal Court was, therefore, confirmed, 
except so fa: as it gave the plaintiff arrears of maintenance for six years, which ptriod warn 
altered to three ycarh. The clause to the reduction of mainteiiaiioe in the event of altered 
circumstances was also -:truek out. * 

This was a second appeal from the decision of E. il. Moscardi, Acting Assistant 
Judge with Full Powers, ot Broach. 

Suit to recover rnaintonanco. • •• • 

The plaintiff, Bai Kashi, widow of one Ciopal Prannath, who (Jie(^ a minor, 
sought to recover from the defendants, who were the undivided brothers of the 
deceased, arrears of maintenance for six yoar.s prior to the institution of thesi|it, 
and also for an order directing that the defendants should continue to pay h&r 
maintenance annually in future, and that, in default, she should recover it from ^ 
their property. ^ * 

The defendants, Motilal, Lalluhhai and Ramchhod Prann^h, urged 
(inter alia) that the plaintiff was unchaste ; tliat she ha^^from the tfmepf'her 
husband’s death lived with her father, and that, therefore, she was not entitled <, 
to recover maintenance. ” * v 

The Subordinate Judge (Rao Saheb Gulabdas Laldas) found that the 
allegation as tn th^ph^tiff’s ujichastity .was no^ proved, and that she was 
• • • Se cond Appeal^ No. 10 of 189 j,. 
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entitiled to recover future ‘maintenance ,and arrears thereof only for throe yearsf 
and not tapre.' •He, .therefore, made the following order : — 

. ^ " The order is that the plaintiff do_ recover froqj the defendants Rs. 144 tor 
the thrhe years pendifig the suit and Rs. 48 more for the period until the 16th 
August 1888, and the defendantedo go on paying to the plaintiff her maintenance 
Rs. 62 (fifty-two) a year during her lifetime, sublect, of course, to variation 
, according "to the change in defendants’ •cireumstances for the worse, on the 
16th August every year from the year 1889, and that, in default of the’ defend- 
ants paying the same, the plaintiff may recover che siimo from the family 
property of the defendants.” * 

The reasons assigned by the Subordinate Judge for awarding arrears for 
three years only were as follows : — • 

"There is no objection to their avwird for a longer period on the ground 
of Imitation, but the plaintiff is only twenty years [47] old. She has lived 
all She time with her father, and been fed by him as her natural protector. 
No separate accounts for her feed are kept. According to the rules of the 

• caste to which the panties belong,* a female does not go to reside permanently 
with*her husband before the age of sixteen. Until then she is simply a 
visitor at her husband’s house, and.ia, therojoro, i;enorally main!ainod by the 
pareats. Thoughr as a rule of Hindu law, tho female is entitled to.ba main- 

• tained by her husband and his relations from tho date of her marriage, it is 

only in Wioory ; practically she is maintained by them after sixteen years of 
age. As she has been put to no expenses, and has to contiaet no debts, the 
award of a lump sum is simply Jo enrich her, and, thorefore, it should not bo 
for mqi'o than three };ears only. • 

. “ Moreover, the maintenance was domanded formally only three yeaiM 

ago from the dgfendants. Thi^ is also one of the principal grounds why she 
should not got a luiqp sum as arrears for a longer period.” 

Against the decree of the Subordinate Judge both the parties appealed to 
the District Court, and tho District Jjidgo being of opinion that the rate of 
maintenance awarded by the Subordinate Judge was lower than it ought to 

• have been, and that though the plaintiff had demanded arrears of miiintonanca 
only for three- years prior to tho institution of the, suit, still that circumstance 

^didpot debar her from getting tho* arrears for six years, varied the decree by 
•increasing tho rate of the arrears, as well as future maintenance, to Rs. 66 per 
annum and by awarding Wie arrears of six years. 

The defendants appealed to’the High Court, and the plaintiff-respondent 
presented cross-objections under section 561 of the Civil Procedure Code 
(Act XO' of 1882). , , 

SIcL7ic%shtih Jehetnifiyshah Xuleyurkhctn, ior the Appellants .' — Though fjie 
respondent had clai!ued arrears of six years i» her plaint, still it was during the 

• thr* years prior to the institution of the suit that a demand for maintenance 
. was -made. We, therefore, contend that the ]ower.Court was wrong in giving 

her arroars.of ^x years. Tho Subordinate Judge awSfdod arrears of three years 
. only, and hh has given very good reasons for his doing so. In [48] order that 
a Hindu wi^ow may be entitled to maintenance, t(jere must bo cither a demand, 
or animproPer withholi^ing of maintenance*froi» her—Narayauarao v. Ramabat 
Ji-’R., 6 I. A., 114 ; Chanbasapa v. Oholawa. P. J., 1890, p. 172. Xhodamand 

i P'-'or to the institution of the suit, and no improper 

;|*withholaing on our part has been proved. ^ * • 

, : Chimaji,lal Harilul Shctalvad, fpr the Respondent ; -l.rrospeotive of any 

demand or refusal, a Hindu Viidow is by law erititled td vrpSPs'of maintenance 

* , * * 
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for six years, which is the period allowed by the Statute 6f Limitation (Act XV 
of 1877 ) — Jivi V. Ramji, 1. L. E., 3 Bom., 207. The lower Courts have not 
gone into the question as to whether there was any demand and withholding, 
and wo submit that it is not necessary in every case to prove any such dem&hd 
and withholding. 

The lower Courts have not conformed to practice in framing the decree. 
The clause in the decree as to fcho'^’ednction 'of the maintenance, in the event of 
the appellants' circumstances becoming unfavourable, should be left out. 

Sargent, C. J. ; — The decision o^ the Privy Council in Narayanrao llama- 
hat, L. E., 6 I. A,, 114, shows that a withholding of maintenance, which con- 
stitutes the cause of action, may be proved otherwise than by a demand or 
refusal. But th'' District Judge, in amending the finding of the Subordinate 
Judge which limited the arrears to three years, has not found that there were 
any circumstances whicli would amount to a refusal of maintenance, as ex- 
plained in the above decree. We must, therefore, confirm the decree, except 
so far as it gives the plaintiff arrears of maintenance for six years, which period 
must be altered to three years. It is not usual to reserve, in express terms in 
a decree for maintenance, the right of the parties paying the maintenance to 
ask for a reduction in the amount in the event of altered circumstances. Tiiose 
words should, therefore, we bhink,i. be omitted from the dqcree. Parties to 
pay their^own costs oftliis appeal. 

Decree varied 


NOTES. 

tl. In (1900) 24 147 at 155 tho Privy Council remarked that non-payment of 

maintenan- to a persson entitled thereto constitutes prxma facie proof of wrongful withhold- 
ing ; see also (1901) IG C.P.L.R,, oO. 

2. In (1900) 24 Bom., 386 ; (1900) l.i C.P L.R.. 156, .his was referred to regards 
the power to reduce amount of nisiiutenance. J 

[49] appelt.atpi civil. 

, The llth February, 1892. 

PreSBI^'t : 

Mr. Ji s^ricK Jardine and Mr. Justice Telang. 


Gowri (Original Defendant) Applicant 

versus 

Vignesbvar and others (Original PlaintifTs) Opponents.*^ 


* * • • 

Parties — Practice — Appeal — Appeal by some of the parties to a suit — Decree 
•* in appeal binding vartias to the suit who were not parties 

to the appeal — Civil Procedure C'^de {Act XIV of * . 

1882), Sec. '’244, Cl. (c) — Decree — Execution, 

* , • * 

The plaintiffs filed a suit in ejectment against A,B and C. The Subof^inate Judge 
decreed the cl? im. On appeal, the District judge rejected it. The plaintiffs then preferred 
a second appeal to the High Court, whioh finally decided in p^fiintifPs’ fawDur. this 
second appeal the dcfeVidant /I was not made a jjarty. Jn execution of the High* Qpuit’s ** 
decree, A was dispossessed, but was restored t ) possession by the Subordinate Judg^ under 
section 332 of the Oo^e oV Civil Procedure (Act XIV of 1882). This order was reversed, on,-', 
appeal, by the I^istrict Judge. A thereupon apphod to the High Court, under section 622 : 

* A^ifcaltiop I^c. 226 of 1891 under ExtraordAiary Jurisdiction. 
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of the Code of Civil Procedure (A.ofc XIV of 1^-2), to sot aside the District Judge’s order aa® 

ultra vires, thfl grcaind that section 244 of the Code was not applicable to the case, A 
noj having been a party to the appeal in which the decree under execution was passed, and 
that* therefore, no appoallay to the District Judge from the*Subordin}fte Judge’s order. 

inat A being a party to the suit,‘tlBOiigh not to the appeal in which the final 
decree was passdh, the District Judge l jurisdiction to hear the appeal under section 244, 

* clause (c) of •the Code of Civil Procedure.* , 

This was an application under section 622 of* the Code of Civil Procedure (Act 
XIV of 1882). • 

The opponents filed a suit against Vitha^ and others, including the present 
applicant, to recover possession of certain lands, alleging that the defendants 
were tenants, who had forfeited their tenancy on failure to^pay rent. The 
Subordinate Judge passed a decree awarding possession to tlie phiintifis. 

Against this decision bhft defendant Withal alone appealed to the District 
Jfld^e, who reversed the decree of the Subordinate Judge. 

Thereupon plaintiffs preferred a second appeal to the High Court, The 
applicant Gowri was not made a party to this appeal. 

?rho High Cburt held that, if the defendant Vithal did not pay the arrears 
of rent within three months, the pl^ntiffs vv^re eutibled to recover possession 
of tlfe lands in dispute. 

• fao] Vithal failed to make the payment as ordered, and the ])laintifis took 
possessiou, in execution of the High Court’s decree, of the whole property, 
including the land in the pos^s^iorf of the applicant Gowri. 

Gowri thereupon applied to the Court, under section 332 of the Code of 
Civil Procedure (Act XlV of 1882), to be restored to possession, on the ground 
thj|t she was not a party the High Court’s decree, in oxeoubion of which she 
was dispossessed. The Subordinate Judge granted this application. 

♦ The plaintiffs at)pealod to th# District Judge, who held that no appeal lay 
against an order under section 332 of the Code of Civil Procedure, and, thore- 
fore,» rejected the appeal. Against this* decision the plaintiffs apfjealed to the 
High Court, The High Court was of opiiiion that the Subordinate Judge’s 
t#rder restorigg the applicant to possession was one under section 244, and not 
332, of the Code of Civil Procedure (Act XIV cfT 1882) and was appealable. 

• ThS case was, therefore, remanded for a decision on th^ rnePits. On remand 
the District Judge reversed the order of the Subordinate Judge which directed 
the applicant Gowri to be restored to possession. 

Against this order the present application was made to the High Court on 
the g*iounds (1) tliat tho applicant, not being a party to the High Court’s decree, 
ought not. tcT have been dispossessed in execution of the said decree, and (2) 
that the District Jijdgo had no jurisdiction to entertain an appeal against the 
Subordinate Judge’s order. • 

. A rule nisi was issued tolihe opponents to show cause why the Distinct 
^ Judge’s order, in appeal, should not be set aside, J.s being illegal and ultra 

vir&. \ • * • 

• 

ManeT^hah Jehanghirshah, for the Plaintiffs (Opponents), showed cause: — 
The joase fails under geebfon 244 of the Code of pivil Procedure (Act V of 1882). 
^Theta^plicant was a pJrty to the original suit, and though she was not a party 
to tljp appeal jn which the final decree wa« passed, the question Miether she 
was legally dispossessed in execution of thefinal decree, is ono'falling under clause 
(c) of section 244. Tho proceedings in appeal are but a continuation^ of the original 
suit, and th*e [ 81 ] suit doeeinob terminate until the final is passed by 

the highest Oouvt of appeal. JThe final dervee in the^reseift 6ase, iherefore, binds 

'' ^ ‘ , ’ • ’ “ * ’ 
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'che applicant in common with the other'parties to the suit. Refers tq Baghu- 
nath Ganesh v. Mulna Amad, I L. R.,. 12 Bom., 449;" Nifnba Harishet v. 
Siiaram Paraji, I. L. R., 9 Bom., 458 ; Bajrup Singh v. Bamgolam Roy , I. L.^R,, 
16 Cal. 1. 

Narayan Ganesh Chaudavarkarjor the Applicant, eontra : —The applicant 
was not a party to the appeal in , whjch the final decree was passed. She is 
not, therefore, bound by it. Section 544 of the Code of Civil Procedure does 
not make one respondent liable under a decree passed against other respondents! 
No decree can be passed aguinst a party unless he is properly brought before 
the Court. In section 244, “suit” includes an appeal, and, unless a person is 
a party 'to the appeal, he is not bound by the appellate decree, and the 
case does not fall under section 244. Cites Gour Kishore v. Mahomed Hassim, 
10 W. R.. 191 Civ. Rul. 

I ) 

Telang, J. : — The applicant was one of several defendants in a suit broGgfet 
by her opponent, who sued for possession of land. On appeal ^ the District 
Court, to which she was also a party, that claim was rejected. The plaintiff 
appealed further to the High Court, which awarded it But to this second 
appeal the applicant was not made a :)arty. She was, however, ejected in 
execution, but, on her complaint ^thereof, ner possession was restored by the 
Subordinate Judge. Her adversary appealed to the District Judge, who, for 
reasons into which wo need not inquire, reversed the Subordinate Judge's 
order. She now invokes our jurisdiction, under section 622 of the Code of 
Civil Procedure (Act XIV of 1882), to set aside the District Judge's order as 
made without jurisdiction. 

• *> 

has been argued on her behalf that there was no appeal frpm the 
Subordinate Judge’s order, section 244 not being applicable undjr the circum- 
stances, she not having been a party to the appeal in whiph the decree under 
execution was passed. We are asked to follow Cour Kishore v. Mahomed HasHm, 
10 W. R., 191 Civ. Rul., the only reported case, as far as we know, in which 
the point has been [ 52 ] decided. The words to be interpreted are those of 
section 244, clause {c) : ” Any other questions arising between the parties to the 
suit in wliich the decree was passed or tneir representatives.” The scope o* 
the section is stated by their Lordships of the Privy Council in Ghowdry Wahed 
All V. Mussamut d'amaie^ 1 1 Beng. L. R., at p. 155. They say : “ This enactment 
was undoubtedly passed for the beneficial purpose of checking needldss 
litigation, and their Lordships do not desire to limit its operation.” In the 
present case wo are virtually asked to read the words as if they were “ parties 
to the decree in the suit or in the appeal in which the decree was parsed.” 
In the Calcutta case and in Sankaravadivhihmal v. Kumarasaiiiycin J . L. R., 
8 Mad,, at n 477, it is, however, pointed out that the words qsed are “ parties to 
the "suit.” In the former case it scorns that the part of the claim of the plsjjen- 
tiff relating to one of the defendants’ lands was • rejected by the Court which 
trie5 the suit ; and when in execution the plaintiff attached these lands it 
was held that the defendanf was not a party to the suit within, tha meafting' 
of the section, on the ground that he was released from the operalion of the 
decree, and •must, as regards, the operation of that decree, be coasidered a 
stranger to the suit in which he had no further interest crxsoncern. * • 

We artf of opinion that, if the Legislature had intended such exceptions to* 
be made, it would* have so expressed it, and that we ought to give a literal 
intorpretatioa to tHe language of section 244, clause (o). ^ If so, the applicant 
was a party I'he District Judge had jurisdiotion t6 bear the 

appeal, • * ‘ ^ 
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The coD^trucliion placed upon section 11 of Act XXIII of 1861, whictf 
answers te section M4 of the present Civil Procedure Ood^ by the High Court 
oC Calcutta in Gout Kishore^, Mahomed Hassim^ ip W. R., 191 Civ. Rul,, was 
avowedly n^t the one pointed to by the words of the enactment. And it appears 
to us to bo not in harmony with the inflection of the Legislature, as indicated 
by the langilkge used. .That intention •appears to be to dispose, in a single 
litigation,* of all questions in referencei to •the subject-matter of that litiga- 
tion arising between the parties once properly brought before the Court. 
The opinion expressed by the* [63] Pxivy Council in Ghowdry Waked 
Ali V. Mussamut Jumaee as to the proper method *of construing a p^’o vision of 
this nature, supports this conclusion. AncT it also avoids tiie possil^le embar- 
rassments which must arise in the event of contradictory orders being made 
by different; Courts with reference to the same subject-matter and betwoer) the 
same parties. Although, tlierefore, the •question is not quite free from doubt, 
we.^o not see, on the one hand, enough to justify a departure from the broad 
language used by the Legislature, and on the other, we do see some reasons, of 
greater oiTless weight, to warrant us in giving its full effect to that language. 

^\Ve may add that this point appears to have been practically disposed of 
by Sargent, C.M., and Candy, J., in this very case at an earlity* stage. On 
looking into the qapers referred to*in the judgment of the District Judge, it 
appears that at first the District Judge, upon the appeal being made to him, 
ccTnsidered that the order was not one under section 244 , but under section 332 , 
and, therefore, held that no appeal lay to him. Against his decree there was 
a second appeal to the High JJoprt,*and on the 17th February 1891, the High 
Court decided that the order of the Subordinate Judge was one un^er section 
244 , and not under auction 332 , and that, therefore, an appeal did lie to the 
District Court, which appeal, accordingly, the District Judge was directed to 
hekr under secktiou 244 . It is, therefore, out of the question now for us to 
hold that the Distrkjt Judge acted without jurisdiction in hearing the appeal 
so remanded to him for hearing. But, apart from this consideration, the 
judgrnent we have referred to shows tljat SARGENT, C. J., and C/tNDY, J , took 
the Same view of the construction of section 244 as we have arrived at. And, 
therefore, as the case falls under section 244 , it is not one for the Extraordinary 
Jurisdiction Of the Court, and the rule granted ic^this case must consequently 
be discharged with costs. ^ • 

^Bule discharged, 

NOTES. 

tin the C.P.C., 1908, see. 47, this Explanation has boon added, “For the purpose.' of 
this s£pt|pn, a plaintiff whose suit has been dismissed and a defendant .'igaiiist whom a suit 
has. been dismissed are parties to the sTiit.” This sets at rest the previous conflict of case-law 
between (1893)17 Bom., 49; (1900) 23 Mad., 361; (1896) 31 Bom., 33 : (1901)6 Bom. L. 
R.. 697 ; (1902) 15 0. L. R., 106 and (1902) 29 Cal., 696 ; (1903) 30 Cal., 134 ; (lyOiJ 23 
AllV *^4C.] 
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[64] APPELLATE CIVIL.^ 

^The 21 si March, 1892,^ 

Present : 

Mr. Justice Jardine and Mr. Justice TELANq^ 


Ram Tukoji (Original Plaintitf) Appellant 

versus ® 

Gopal Dhondi.... (Original Defendant) Respondent.^ 


Landlord and t*^nant — Tenant's liability to pay cess imposed by an Act subse- 
quent to the lease — Bombay Act 111 of 1869, Sec. 8 - Local-fund cess. 

Under section 8 of Bombay Act 111 of 1869 a lessor, who is in the position of a superior 
holder, may recover the local-fund cess from his lessee. 

Ranga v. Suba Il'egde, I. L, R., 4 Bom., 473, followed. 

Second appeal from the decision of R. S. Tipnis, Acting District Jud§e of 
Ratnagiri, in.APP^*^^ No. 154 of 1889 of the District File. 

The plaintiff sued to recover Rs. 80, being the amount of rent and local- 
fund oess'due for the years 1883-84 to 1886-87 in respect of certain lands in 
defendant’s occupation. 

The defendant held, at a fixed rent of Rs. 10 per annum, under a permanent 
lease granted by the plaintiff’s father in 1862. “ 

The defence to the suit was that the plaintiff had no right to enhance the rent, 
or iocover the local-fund cess, in respect of the lands in defendant’s pos^^ession. 

Both the lower Courts held that the cUim to enhanced' rent was res 
judicata, having been decided, against the plaintiff' in a former litigation between 
the parties. 

As to the local-fund cess, the Sub..'rdinate Judge awarded the claim, but 
the Appellate Court rejected it, on the ground tfiat the cess was primd facie 
payable bji the lessor, and that there was yo agreement by the lessee to pay it 

Against this/lecision the plaintiff preferred a second appeal to the High 
Court. • 

Gkanasham Nilkanth, for Appellant : — Under rection 8 of Bombay Act 
III of 1869 a sufierior holder can recover the local-fund coss from an inferior 
holder. A landlord is in the position of a superior holder. EJe is, therefore, 
entitled to recover the cess from his tenants v. Suba Begde, B,., 
4 Bom., 473. ‘ ‘ 

*• [55] Daji Abaji Khare, fur Respondent : — T.he defondarit held under a lease 
granted by plaintiff’s father in IsQi long before the cess was imposed. The 
lessdr cannot recover anything in excess of the rent fixed in the lease. It would 
be varying the terms of thj^ written contract between th^ parties if the lessee 
were held liable to (Tay the coss in addiu^^n to the fixed rent— Bhbshetti v. 
Venkatarama^na, I. L. R., 3 Bom., 154. Section 83 of JBombay Act^V of 1879 
prevents a lessor from enhancing ^he vent in the face of ai\ express iLgreemeut. 

Jardine. J. We do not differ from the opinion of the lower Court of 
Appeal on tfae question of re^ judicata, , 

Objection has-been tAken to the ruling of that Court, that the defendants, 
who obtained tf jjejjpaneqt lease ^of the land in U-6g, arernot liable <!io pay the 

_ • • • « Second Appealf No. 877 of 1890. m 
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Iboal-fund oeas, sinoe imposed by Bo^ibay Aot III of 1869. The District 
Judge's re%| 3 ori 8 are that no agreement to pay the cess had been proved, and 
that it is primd facie payable by the land-owner. The pleader for the appellant 
argues that ^e Act imposes ftie tax on the lessee, at ruled ifi a reported case 
from North Kanara, lianga v. Si^ba Hegdfi, I. L. B.. 4 Bom., 473, where it is 
said : The ceffs is distinct from rgnt, and pot having been in existence at the 
time the lease was made, it is of coarse ngt pj^ovided for in that lease. In the 
absence of any contract to the contrary, we think that it is equitable, and in 
accordance with the intention of* the Legislature as shown in section 8 of 
Bombay Act III of 1869, that the cess should be ultimately paid by the tenant.’* 
The pleader has not been able to refer us to^any authority in support of the 
argument derived from equity. 

No relereoce has been made to the Land Revenue Code, Sombay Act V 
of 1879; but the argument advanced for the appellant amounts to this — that 
we ^ould interpret section 5 of Act III of 1869 as if it meant what is very 
plsfinly said in section 50 of the Act of 1879. Of. Regulation XVII of 1827, 
section 6, cJlause 2, now repealed. ^Tbis argument concedes that the Bombay 
Legislature has imposed the tax on the superior holder, in the present case the 
lessors ; and the rtnly question is whether section 8 ot the Act of 1869 implies 
that the superior holder may recover the aqgountj'rom the lessee.* That the 
lessoi^was a superior holder within thc3 [58] d(3finitioti of the Bombay. Survey 
Aolflpf 1865, section 2, clause k, the law in force in 1869, may be conceded. 
As to “ iSccupants " being regarded as superior holders for the purpose of the 
assistance provided by Regulation XVII of 1827, Chaps. 6 and 7, see section 44 
of the Survey Act. * 

Tl^ difficulty of •construing section 8 t/f Bombay Act 111 of *1869, as 
•imposinj^a duty on the inferior holder or lessee to pay the cess, arises from the 
wairt of explicit^tatement such as may he expected in a law imposing a new tax, 
especially when this ^ecr»ion is compared with section 50 of Bombay Act V of 
1879! On the other hand, sectioi? 8 of the Act of 1869 makes the provisions 
of the law relative to assistance applicable to all superior holders, [fbe question 
is oncf df general importance, and we have taken time to consider it. On the 
whole, we think section 8 is open to the construction put ppon it, in lianga 
V? Suba Uegdo, 1. L. R.,*4 Bom., 473, *by Wkstkopp, C. J., and MelVill, J., 
and ^though that interpretation is* not perhaps the necessary jmoaning of the 
•words, we think we ought to lean to it, in order to avoid tke unsettling of titles 
which might arise if we departed from what those eminent Judges have laid 
down. We now reverse the decree of the District Court and restore that of the 
Subordinate Judge. Costs of both appeals on the present respondent, th0fir.st 
dafendi^Dt, 

• * * Decree reversed, 

• NOTES. ^ 

• I, ^Gc also (1892) 17 Bom., 422 (jtwmdar) ; (1902) 26 i5om., 504 (no right in superior 

hcldeiw tp*o foc^o to recover).] ^ 
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APPELLATE CIVIL. 

The 1 1th April, 1892. 

PiiESBNT 

Mb. Justice Jakdine amd JIr. Justice Telano, 

i 

Sardaraingji (Original Plainfcifif) Appellant 

versus 

Ganpataingji and another (Original Defendants) Respondents/ 

Court B'eeo Act {VII of 1870), Sec 7, GL 4, Sub-clauses (c) ajid {d ) — 

Valuatio7i of suit — Valuation of a suit for injunctton — Inj unction — 

Appeal — Order rejecting plaint as insufficiently stumped. 

A suit for fi declaration of right and for an injunction falls undor sectiop 7, clause 4, 
sub-clauses (c) and {d) of the Court >’ecs Act Vil of 1870. The valuation of the relief 
sought in such a suit rests with the pUintift, and not with the Court. 

[67J A sned B and C (1) for a dcclii ation of hi< title to certain property, and (2' for 
an injunction restraining C frerm paA-^iig, and Is from receiving, an idlowarice of Rj*. 2,400 
a year out of the income of the property iii dispute. A valued each of the reliefs sought at 
Rs. 130, and affixed a Court-fco stamp of Rs. 20 to the plaint. 

The Court of First Instance rejected the plaint as insufficiently stamped, holding that the 
claim for the injunction sought should have been valu' d at ten times the annual allowance 
paid by C tc B, as provided bv section 7, clause 2 of Act VII of 1870. 

On appeal to the High Court, 

Held, that the suit fell under scr‘tu)n 7, clause 4, suL-clauses (c) and (d) of the Court 
Foes Act, and the plaintiff bad a right to put his oau valuation on the relief sought. 

Held, also, that the order rejecting the plaint insufficiently stamped was appealable. 

Appeal from the decisioii of M H. Moscardi, Acting Assistant Judge of Surat 
at Broach, in Suit No. I of 1S87. 

This was a snit originally brought for a mere declaration that the plaintifif 
was the *8016 heir and successor of his father to the Sarod wania estate. The 
plaintiff nlleged that the defendant No. 1 Vv'as a spurious child set up by his 
step-mother to defeat the plaintiff’s right of inheritance: that the estate was 
in the management of the Talukdari Settlement*. Otiicer, defendant No. 2, 
under Bombay Act XXI of 1881 ; and that out of tho revenues collected by 
that officer, the dofondant No, 1 was illegally paid Rs. 200 per mensem on 
account of his maintenance. ' • 

The plaint was hied on a ben-rupoo stamp. 

*• The suit was dismissed by tho Court of :/irsl Insbanch under section 42 of 
the Specific Relief Act (i of 1877y. ^ 

’ On appeal, tho High Oourt also held that tho suit for a mere declaration 
of title would not lie, but 'billowed the plaintiff bo ametfd the plaint by adding 
a prayer for consequential relief, and remanded the case to the lower Court, • 
to enable the plaintiff to njake tho necessary amendment (see I. L. R., 14 
Bom.. 395). ^ ” ' 

On remand,* the plaintiff amended the plaint by inserting an addiilional 
prayer for* an injqnotion, ^restraining the defendant No. 2 from paying, and 
defendant No. I'^rom ijeceiving. Rs 200 a month out of the income of the 
property in disputp. < • , 

• Appeal, JIo. 134 of 1890, 
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[SB] .The plaintiff valued the clairtffor injunction at Bs. 130, and paid a 
Court-fee oURs, 10. * 

•Thereupon the Ooiv^ J^aiaad the following; issue i-r- ^ 

“ Is the\mended plaint properly 8t|imped ? ”, 

The Court held that the plaint was not^ properly valued, and that it should 
have been valued at Rs. 24’000. * • ^ 

The reasons for this finding wore stated as follows : — 

** The object of the amended ^uit is to put a stop to the allowance paid 
by defendant No. 2, the Talukdari Settlement Oiftcor, to defendant No. 1, 
whose estate he is administering under the "Salukdari Settlement Act, on the 
ground that the plaintiff, and not defendant No. 1, is the rightjul heir to the 
estate. In other words, plaintiff claims the money which defendant No, 2 pays 
defendant No. 1 as allowance, on the ground that he, and not defendant No. 1* 
is riglLtfully entitled to it. lam, therefore, of opinion, that plaintiff’s claim 
shotila be valued in accordance with Act VI I of 1870, section 7, clause 2, at 
ten times the amount of the yeaj^ly allowance paid by defendant No. 2 to 
* defendant No. 1. This, allowance being Rs. 200 per month, or Ra. 2,400 per 
year, T think the proper valuation of the relief sought is Rs. 24,000.” 

For these reaso.ns the Court directed tho*plaintiff‘ to correct the valuation 
of his ?)Iaint to Rs, 24,000 within a period of two months. 

*The plaintiff refused to pay any additional Court-fee, and the plaint was 
rejected. 

Against this order of rejectioo the plaintiff appealed to the High Court. 

Ganpat Sadashiv Jiao for Appellant : — Tliis is a suit for a declaratory 
^ecree, acyl an injunction. In such a case, the plaintiff is at liberty to put 
his own valuation on tfte reliefs sought. The case falls under section 
7, clause 4, suh-sections (o) and (d) of the Court Fees Act VII of 1870. This 
is notta suit for an a^nnuity or otWer periodical payment- The plaintiff does 
not claim any sum of money in this suit. Clause 3 of section 7^ therefore, 
[59] dpes not apply. Refers to RighSnatk Ganenh v. Gangadkar Bhikaji, 
I. L. R.. 10 Bom., 60. 

• Kao SaheU Vasud^^^ Jagannath Ktrtihar for Respondents: — The claim for 
the injunction sought is not properly valued. The* valuation^ should be the 
siamo as if the suit was for actual money, and the amount can be calculated 
under clause 2 of section 7 of the Court Foes Act. Phis is not an ordinary 
case of an injunction where the relief sought is not capable of valuation even 
approximately. Refers to Omrao Mirza v. Jones^ I. L. R.\ 10 Cal., 599. 

tlamlkie, J. : — This castj, wlycli has been before the Iligli Court at an 
earlier stag®, see T. L. R., 14 Bom,, 395, is one in which the Court has jurisdic- 
tion to hear an appeal from an order rejecting the plaint on a question 
valmKiioD. See the Full Bench decision ix^ Vithal Krishna v. Balkrishna 
Janardan, I. L. R , 10 Bom., 61(T. 

• 

• TJhe plaintiff sues for a declaration of right and»Jor an injunction to pre- 
^vent the firsV defendant from receiving from the second defendant, the Taluk- 
dari Settlement Officer, ^the amount of an annual allowauce. Such a suit 
comes,. in our opinion, .within the words of section *7, clause 4, sub-olausos {o) 
and* (4) &f the Court Fees Act VII of 1870, and the amount 'of fee payable is 
to be epmputed qnder tliat section “according to the amount at which th*e 
relief sought is valued in the plaint,” and tins amount j}he plaintiff is required 
to state. It may be that the result of the suit, if successfu], vviJI eventually 
be tantamount to the relief which might be awarded mu a^T^^t of the kind 
deeoribed in^olaus® 2^ wbioh states the mode of computing* tlie fee*'^in suits for 

39 



I.L.R. 17 Bonk 60 sabdabsinoji v/aANVAO^iNOJi ’l«. [iB^] 

^ mainfcenanca and annuities or other sums payable periodical]y;".and (he Assist- 
ant Judge has rejected the plaint on tlip ground that thfa valuatioui should be 
ooraputed accordmg to tlvs clause. 4 hsoB.1 Act. ought, however, to be iiijjer- 
preted precisely; and no authority has been shown u9*foi^ holdi]^ that clause 
2 applies. The case of Boidya Nath Adya Mahhan Lai Adjfa^ •!. L. R., 17 
Gal., 680, to which we referred at the heating, deals with the valuation of a 
partition suit and is not in point*. The decisions in [60] Ostoche v*. Sari Das, 
I. L. R., 2 AIL, 869, and Jogal Kishor v. Tale Singh, I. L. R., 4 AIL, 320, are 
upon the section and clausjs which* we have^to interpret. In them it was held 
that the valuation of the relief sought rests with the plaintiff and not with the 
Court. ^ The reasons which appear to account for the Legislature leaving it to 
the plaintiff toiname the valuation of suits of the nature described in clause 4 
of section 7 are given by WESTaOPP, C. J., in Manokar Ganesh v. Bawa Ram- 
oharandas, I. L. R , 2 Bom . 219, at pp. 226, 227. Being of opinion that the 
Assistant Judge was bound to treat the suit as coming under clause 4^^}ib- 
olauses (c) and (d), we reverse his order and remand the case for trial on the 
merits. Costs to be dealt with when the -new decree is passed, * except the 
costs of this appeal which we order the defendant No. 2 to pay. , 

Telang, J. : — I concur. The plaintiff .n this case prays, in terms, only 
for a declaration and an iniunction ; and the case, therefore* primd facie% xnnBt 
bo dealt with under section 7, clause 4, sub-clauses (c) and (d) of the Cpurt 
Fees Act. The Judge in the Court below, however, applied section 7,rclau9e 2, 
to the case, because, as he says, *‘the plaintiff claims tlm money which the 
defendant No. 2 pays to defendant No. 1 as klfowance on the ground that he, 
and not defendant No. 1, is rightfully entitled to it.” Put this view is plainly 
not con "t, for the plaintiff does not, in fact, *' claim the money” in.the ordi-. 
nary meaning of that expression, and cannot possibly get a decree for Jt in 
this suit. Indeed, in the judgment of Jardinp:, J., in this case on the previous 
remand, it was expressly decided (Candy, J., apparent!^ not dissenting»from 
that view) Jhtit " the plaintiff cannot sue for the possession of the estate, as it 
is under inanagemr^nt in pursuance Si an order under the special Statute.” 
And Ganpatgir v, Ganpatgir, I. L. R., 3 Bom., 230, and C hokalingapeshana 
Achfyar, I. L. R., 1 Mud., 40, 'were on tlia*!- ground, distinguished. 
If, then, possession cannot he claimed# jf the whole estate, or of the 
portion of it refoiFiod to by the Court below, it cannot he fair, "even 
apart from the actual language of the Court Fees* Act, to levy a 
Court-fee from the plaintiff as if the suit was for possession. Yet this 
[ 61 ] is the result af the order of the Court below. Mr. Vasudev sought to 
support that order on the ground that this is not like an ordinary cjis^ for an 
injunction, where the relief sought cannot W valued. But I do«no|( think that 
thd words of the Act warrant any such distinction as ^fr. Vasudev seeks to 
d^aw. And, in anv event, I Ovannot perceive why, in construing a fiscal 
enactment, we are to take a distinction, by which, without clear authorfty in 
the language used by the 'Legislature, a suit in which a plaintiff does not pray 
for money or prope^^ty to' be paid or delivered to him isifo be treated on exactly 
the same footing as a suit in which he dAes pray for such relief. * 

If, then, clause ‘t, 8ub’-clai]sos (c) and (d), apply to. the ca9e,V:h0 question 
arises whether the words the amount at which the relief sought is Vhilpes! in 
the plaint ” allow the plaintiff' to put forward an arbitrary valuation. ^Primd 
facie, they certainly d<f seem to leave such a liberty to a plaintiff, and some 
reasonable grounds for such liberty being allowed are suggested by Wbstropp, 
0. J..in ' ’ ^ 

without 


ManohsT Ganesh v, tsawa Hamcnarandasf i, L. K., 2 Bom., 219. But, 
going into the ganeral queption on the •present occasion, ^ I think the 
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case befojre U8.ia one in which the valuation did not form part of the functions* 
of the Coujpt, hut could be made by the plaintiff ag he pleased. And the Judge’s 
ordejr. therefore, to amend the valuatic^D, and his-* subaequent dismissal of the 
suit for rofufj^l to amend, were both erroneous. The d(3oree of the Court below 
must, therftlore. be reversed and the suit remanded foj' trial on the merits. The 
defendant ought, I thinki to pay the apffxdlant his costs of his appeal. All 
other costij to be dealt with by tte CoArt below in making its decree on the 
new trial. ^ 

. Order reversed. 


NOTES. 

[This was approved in (190.0) .3*2 Cal., 734 ; see also (1894) 19 Horn., 19S ; (1898) 23 
Bom., 486; (1909) 34 Bom., 267; 6C. L.J.,427; (1913) 19 I . C.. 859 (Phiijab) ; (1002) 
P. R.. 63, overruled in (1913) 22 1. C., 503 h\ ; (1912) 13 1. C., 4U8 (Kinjib).] 


[62] ORIGINAL CIVIL. 

* The 16th September and 3rd October, 

. l^ESENT • • 

Mr. Justice Farran. 


Lilladhar Jairain Narraiyi and others... Plaintiffs 

• * versus 

George* W reford and others....: Defendants/ - 


4 

Sate of goods — ^Appropriation to vendee — Passing of propnti} to vendee' -Bank- 
jruptcy of agenta^for purchase --Unpaid vendor — Stoppage in transit - 
Termination oj transit — Goads landed in Dock and held by Dock 
authorities— BomL ay Act VI df J S79, Secs 43 and - Pori 
Trustees of Bombay — Bye-laws of Port Trust f^ulu 69. 

• In August ,1890, the •plaintiffs, through Benn, Ashky and (^o., of BomUhy, ordered 


from Bevis, Russell and in Londoiin, 100 bales t>f grey shirtings at 75. lOd. per pieoc f. o. 
• b., "So veinbor- December sbipmeiit. Tn order to carry out this nrde#, Btwis, Russell and Co. 
purchased goods of the require^l description from Messrs, Dewhur.st and Go., of Manchester. 
The heading of the invoice of the goods supplied by Dowhnrst and Oo. contained these words: 
“Proceeds to be remitted to Me.ssrs. Bevis, Russell and Co., London, specifically for the 
proteettpi^ of their acceptances of (Ico. and R, Dewhurst’s draft against this or any of these 
shipments, '^an(} the letter addressed by^Efowhurst and Co. to Bevis, Russell and Co. forwarding 
draft contained the following clause : — “It is understood that the proceeds of the goods are to 
bo remitted to be hold by you specifically for the pr 4 ; 4 eetion of the enclosed bill, or any o*ther 
of your acceptances of our drafts sigainst such shipments, which please confirm." To ^ this 
letter Bevis, Russell and Oo. replied : “ We confirm the artangeiucnts between us aF- to the 
*di8pi9Sal of semittancGs ffiid against the shipments." The Sllles w^irc duly marked vviih the 

> plaintiffs’ mark by direction of Bevis, Russell and Co., and were t'> be delivered f. o. b. at 
Liverpool. Bewburst and Go. accordingly despatched the 100 bales to Livor}fiol, and there 
Bevis,* Bussell and Co. hwd them shipped in ci^t dfflerent vessels, viz . 13 bales i*each ctf 
•thefdur steamers “Nubia,” “Clan Drummond,” “Inclinlva "and “ Roumaniii,;’ and 12 bales 
in each of the sMps “ Hispania,” “Eden Hall,” “ City of Edinburgh*" and "Wistow Hall.” 
The 100 bales '^ere consigned to Bombay by Bevis, Russell atid Co. i« their <^wn name, the 

bills of lading being mado out to their order or to his or their assigns." Russell and 

■: .a. * » — 


^ • Suit, No. egd of 1890. , 
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* Co. paid theofrcight afc Liverpool and effected insurance on the plaintiff^’ behalf. All the 
Bhipments were made before the 1st Dccembqr 1890, except the i 2 bales by the “Wistow 
Hall,” which were shipped on that day. On the several shipments being effected, ppvis, 
Russell and Co. accepted bills of Dowhurst and Co. payable throe months ajiter date. The 
bills of lading of the bales shipped in the “ Nubia,’’ “Clan Drummond ” and “ Hispania ” 
were endorsed, in blank, bv Bevis, Rnasoll-and Co. wid sentUy post to Benn, Ashley and Co., 
of Bombay. The “ Nubia ” arrived at Bombay in November, and the plaintiffs received the 
13 bales shipped by her, Bciiu, Ashley and Co. having endorsed the bill of lading to the 
plaintiffs. No specific payment was m{>.do by the plaintiffs in respect of those bales, but at 
that time they h.ad a sum standing to their credit in the books of Benn, Ashley and Co. 
The invc’ce.s of 25 more bales, vist., 13 bale.s ex “Clan Drummond” and 12 bale.s ex 
“ Hispania,” arrii^ed in Bombay l.iter in November, and were handed to the plaintiffs. On 
[ 83 ] the 1st December 1H90, the plaintiffs paid Rs. 25,000 to Bonn, Ashley and Co. Neither 
the “ Clan Drummond ” nor the “ Hispania” h.ad then artivod in Bombay. 

On the 4th December 1690, Bovis, Russell and Co. suspended payment, and on tbit ^ay 
a receiving order was made vesting their assets in the first defendant, Wrefor^ ; and on the 
next day Pixley was appointed special manager of tuc estate under section 12 of the English 
Bankruptcy Act (Stat. 46 and 47 Vic., c. 52). At h.it time the bills of lathing for the remaining 
62 bale.s wcrei still with Bovis, Russell and Go., who thou handed them over to Pixley. On 
the same 5th December 1890, Bonn, Asidey and Co. suspended payment in Bombay. -On the 
13th December 1890, Dewhurst and Co. telegraphed to their agents in Bombay, Messrs. Ritchie^ 
Steuart and Co., directing them to stop the goods m trainsit, including the 25 bales ei “Clan 
Drummond ” and “ Hispania.” On the 15th December, Ritcbio, Steuart and Co, on behalf 
of Dewhurst and Co, gave notice the agents of the “ Hispania” to stop the 12 bales ou 
board Mat ressol. Previousiv to that notice, however, the bales had been landed in the Dock 
at Bombay. Tbc> then gave the Dock authorities notices, but at that time the shipV agents 
had already given the plaiiitifis a delivery order for the gO( d l)n the .same day, 7He., tho^5th 
December, Ritchie, Steuart and Co. gave notice to the agents of the “ Clan Drummond ” to stop 
the 13 bales on b('ard. 'fhcMc baler, had not then been landed, and ^^^ere then still on btard. 

The other five stearnori with the remaining 02 bales duly arrived in Bombay and went 
into Dock Cb the 22nd January 1891, the “ Koumaiiia,” the “ City of Edinburgh ” .lyid tho 
“ Wistow Hall ” had landed all the bales which they h.id on board. Thu “Eden Hall ” bad 
landed 9 <cit of the *i2 which she had brought, leaving 3 sti' I to be discharged, and the 
“liichiilva” bad nut lauded any tf her bales, the whole 13 being still on board. On that day 
(2nd January i891‘/ Ritcbie, Slcuart and Cj. on behalf of Dewhurst inid Co, wrote tfb the* 
several agents of the above, steanvrs uoiices (d stoppage in transit *jf thu above bales, except 
in the case of “ Wistow Hall,” in rc'^pect of which no notice was sent. These notices were 
all delivered on the 3rd January 1691, 

Held- 

(1) On the evidence, that tll^* pavmcnt of the Rs. 25,000, by the pl^ntjffs, to Benn, 
AsJ^ley and Co. in Bombay was a payment for aud on .ai.eount of thg 100 bales. In respect 
of ftransactious before bankruptcy, a f^ijracnt to Benn, Ashley and Co. was a paymojit to 
Bevis, Russell and Co. ; i.ut, if that were not so, Benn, Ashley and Co. were agents to receive 

payment. • 

•• • • ® 

(2) That on the go<tls being shipp'!^ aI* Livejpool, if not at an earlier 3at(Vtbe property 

in them pas^d from ]:jewl7.Lirst and Co. to Bevis. Russoll and Co., and from the latter, by 
reason of the plaintiffs’ contract with B^wis, ^tussell and Co., to the plaintiffs,— Ijevis, Russell 
and Co.* having, by holding the bills of*ladiug, tho constructive possession of the gobdii, wd 
the legal right to their actual pos.session, and to retain the same until their price was p|.id by 
the plaintiffs with t^eliharges. 

(3) That the pltiniiffs Vore entitled, as igainst the representatives of Bevis, Russell 
and Co. and Benn^’shley .and C in bankruptcy, to tho bills of lading and the goods 
represented by them v^itllout fijrther payiTh^nt Ritchie,, Steuart andtCo. as agents of tho 
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Official Receiver had not, therefore, the tight withhold the bills of lading ot any of these 
bales from the^laintifis. • 

164] (1) On the evidence, that when Dowhur.it and (Jo. forwarded the goods to Bevis, 
Bussefl and Co. at Liverpdbl they really started the goods on* their voyage to Bombay, and 
that the tran^iWasted until the bales ‘*atii(vnc” in Bombay. Until then the right of 
Dewhurst and Go. 9o slop the goods in t£i|iisil lastecX- * 

(6) That* eflectual notice on behalf of Dewhi^rat ^hd Co. to stop in transit was given in 
respect of the 13 bales ex “Roumania" by the notice sent by Ritchio, Steuart and Co. on the 
16th December 1890. The general notice ftiven on that day to the iigonts of the “ Roumania ” 
not only as to specific bales, but as to any other bales stfipped on Moeoiiiit of Geo. and 
R. Dewhurst to Messrs. Benn, Ashley and Go., althou^^Li indefinite, ooveied the bhipmont by 
the “ Roumania,” and was given in time to prevent the bales on board that ship from reaching 
“ home.” 

(6) That effectual notice by Rjtchic, Stcuart«iiid Co. on bohalf nf iMwhurst and Co. to 

stop ipalLransit was given in respect of the 13 b.ilcs ex “ Inchulva’’ and 3 bales (out of the i‘2) 
ex '^Eden Hall ” which were still in board and undischarged at the diiLe of the notice of the 
2nd January f891. « 

(7) As to the 12 halos ex “ Hispania ” landed prior to the notice of the 15th Uccember 
and as to the 12 bafes ex “ City of Edinburgh ” and the 9 (out of the 12) ex “ Kdon Hall,” 
landed before the notice of the 2iid Jaui^Liy 1891, ^rid as^o the 12 ex “ Wistow Hall” in 
respect which no notice at all was given, that the plaiiiLiftt, were entitled to thorn. 

’ (8) • That the goods ceased to be in transit v/heii lauded in Dock in Bombay 

Benn, Ashley and Russell carried on business in Bombay as inorohant.s under 
the style of Benn, Ashley and Gp., ?fnd in London and Mancliester under the 
style of Bevis, Russell and Co. W. Macdonald was the nianagor of Benn, Ashley 
and Co, •in Bombay, biA was not a partner. 

* ,The *plaintiffs were mA^chants carrying on liusiness in Bombay under the 
name of Jairanf Narranji and Sons. They dealt in piece-goods, which they 
used ^o order out frfim Lngland^from Bevis, Hussell and Co. through the 
Bombay firm of Benn, Ashley and Go. 

August 1890, the plaintiffs ordered from Bevis, Russell^and Co., in 
London, through Bonn, Ashley and Co., of Bombay, 100 bales of grey shirtings 
abVs. lOd. per^piece f. o» b., Novemboi^i December shipment. * In ordei^to be in 
a position to execute this order, Beyis, Russell and Oo. purchased goods of the 
vequil'od description from Dewhurst and Go., of Mauchest^. * 

'The heading of the ^voico of the goods supplied by Dewhurst and Co. 
contained those words . “ Proceeds to be remitted bo Messrs. Bevis, Russell and 
Co., London, specifically for the pro-[653tecbion of their acceptances of 
Geo.* ajad,R. Dewliursb’s drafts against this or any of these shipments,” and 
the letter addressed by Dewhurst SrfH Co. to Bevis, Russell and Co. forwarding 
draft contained the following clause : — “ lb is understood that the proceeds of 
the ^oods are to be remitted to be held by y^>u specifically for the protecti5n 
of the enclosed hill or any othe»of your acceptances of our drafts’ against such 
shipirients, which please confirm,” and to this lett(?r Bevis, Russell and Co. 
replieti as follows : — ‘^Wo confirm *the arrangements belivveen us as to the 
» disposal of remittances and against tile shipments.” 

On the^lst Septerabbr 1890, Bevis, ^Russell -and Co. directdcl the 100 
balps to*be marked will? the plaintiffs’ mark. ' The goods weve to be delivered * 
fT o. b. at Liverp 'ol, Dewhurst and Co. accordingly despatched tht> 100 bales 
beariifg the plaintiffs’ mark to Liverpool in diff'ereufrlots. At Liverpool, Bevis, 
Bussell and Co. had them shipped in eight different fessels,* 13 bales ia 
each of thfe four shfps “^ubia,”* “ Clan Drummopd,” •“ Indhulva” and 
Roumania ” and 12 bales in each of the ships ** Hispama,” •Eden Hall,” 
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“ Cifcv of Edinburgh ” and “ Wisfeow The 100 bales were consigned to 

Bombay by Bevis, Bussell and Go. in their own names, the bills of lading 
being made out to their own “order or to his oi; their assigns.” The freight ^ 
was paid by Bevis, Russell and Go. in Liverpool on the plaintiff^/, behalf, and 
they also effected insurance for the plaintiffs. All the shipments were made 
before the Ist of December 1890, except the 12 bales by the ** Wistow Hall," 
which were shipped on that da>\ On the'* several lots being shipped, Bevis, 
Russell and Go. accepted bills of Dewburst and Go. payable three months 
after date. 

The bills of lading for the bales er “Nubia,” “Gian Drummond” and 
“ Hispijtinia ” were endorsed, in blank, by Bevis, Russell and Go. and sent by 
post to Benn, "Ashley and Co., of Bombay. The “ Nubia” arrived in Bombay 
in November, and the plaintiffs received the 13 bales shipped by her,— Messrs. 
Benn, Ashley and Co. having endorsed the bill- of lading to the plaintiff's. 
The plaintiffs received these hales without making any specific payment in 
respect of them, but at that time they had a sum standing to tb^ir credit in . 
the books of Benn, Ashley and Co. The tC6] invoice*^^ of 25 more bales, viz.^ ‘ 
13 ex “ Clan Drummond ” and 12 ex “ llispauia” arrived ir\ Bombay later in 
November, -and were handed to the plaintiffs. On the Ist December 1890, thc; 
plaintiffs paid Rs. 25,000' to Bonn, Asliloy and Go. Neither the “i»Clan 
Drumciond” nor the “ Hispania ’ had then arrived in Bombay. 

On the 4th Decomber 1890, Bevis, Russell and Co. suspended nayment, 
and on the same day a receiving order was made vesting their assets in the 
first defendant. Wreford. On the next day F. W. Pixley was appointed special 
manager-of the estate under section 12 of the English Bankruptcy Act, 1883. 

Al that time the bills of lading for the remaining 62*" bales were still with 
Bevis, Russell and Co. in England, who tboo handed them over to Pi:sl®y' 

On the same day (oUi December 1890) Benn, Ashley and Co. suspended 
payment in Bombay. 

On the Oth December 1890, the vendors, Dowhurst and Co., gave notice 
to the receiver, Wreford, that they claimed all shipping documents, goods and 
proceeds of goods and remittance.s to Benn, Ashley and Co., Bombay, for 
which Djw hurst and Co, had drawn bill^, and requiring him to a^pply the same 
proceeds and remittances tu\\'ard8 payments of such bills in accordance with 
the invoice headings On the lOth December 1890, Dewlmrst and Co. s^nt 
telegram to their agents in Bombay, Messrs. Ritchie, Steuart and Co., stating 
that th( 3 y claimed “ to have the goods sold by them and proceeds specifically 
applied to pay hills against goods.” This was notified to Benn, Ashley and Co. 

On the nth December it was arranged between the Official Rocj)iv^r *and 
Dewburst and Co. that the goods of the lauter which had been sent out to 
n^itive eoiihtituonts in India should be sold by Messrs. Ritchie, Steuart and Co., 
of‘Bomhay, who should hold the proceeds of such goods to the joint account of 
the receiver and Dewburst and Co* On this a*Tangement being made, a joint 
tofegrani was sent to Ritchie, Steuart and Co. on the 12th December 1890, in 
the following terms : Please carry out sales to nauives delivering goods 

against cash only and remit proceeds to England in joint names of' Pixley and . 
Dewburst, In pursuance of this arrangement, Pixl&y sent the bills of lading 
for the G2 bales to Ritchie, Steu irt and Co. in Bombay. » 

• * ’ o * ' 

[67] On the I3fch Decembor 1890, Dewburst and Co. having heard that 
the Official Assignlie in B^T^nbay claimed all goods consigned to Benn, Asbley 
and Co. sent a tetegrarn'to Ritchie, Steuart and Co. directing them to stop the, ^ 
goods in transit, JrfcU'dipg the ^5 bales ** Clan Drumifiond ” and “Hispania." 
On the mornisg of thtj 35th Decembor, Ritchie, Steuart and, j3o. on behalf of j) 

M 
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Dewhurali and .Co. gave notice to O^aham and Co., the agenta for the “ His- ' 
pania/' to »top the bales on board that vessel. Previously to that notice, 
howgver, the goods had been.landed in the Dock at jBomhay. They then gave 
the Dock authorities notice to stop them, but at that time tlraham and Co. 
had alreadj^ ^iven the plaintiffs » delivery* order for the goods. On the same 
morning, viz., ?he 15tb December# Ritchie,* Stouart and Co. gave notice to the 
agents of tiae Drummond ” *to stop tl#e V3 bales on board that vessel. 

These bales had nob then been landed, and were then still on board. 

The remaning 62 bales duly arrived in Bomba^y. As already mentioned, 
Pixley had sent the hills of lading to Ritchie, SteuaTt and C3o. B> the arrange- 
ment of tho 11th December between DewhurSt and Co. and the recoiv^p* it had 
been arranged that Ritchie, Steuart and Go. should soli these* (with others) 
goods and hold the proceeds. On the 31st Decemher, Jlitchio, Steuart and Co. 
on behalf of the Official Receiver and of Fixley sent notices lo the agents of 
thp different vessels in which the 62 bales were shipped, to hold the goods 
for them, sjiating that they held the bills of lading. At that time tour of the 
vessels were in the Dock. On the^lnd January 1891, out of the 62 bales which 
had arrived, 46 had been discharged and were in the hands of tho Dock 
authorities, and f6 were still on board. On that day the 62 balo^ were found 
to be^s shown in the following tabte : — 

Number of bales Number of balo: 


Vessel. 

‘^.don Ha,U" 
“Inohulva” 

“ Roumaina ” 

*‘City of Kdiuburgh ” 
‘•Wistow Hall” ... 4 


discharged. 

9 

• . 

18 


12 ♦ 
12 


Tot^il discharged ... 16 


undischarged. 

3 

18 

0 

0 ’ 

0 

Tlndischfirged ... 16 


[ 68 ] On the said 2ad January 1891, Ritchie, St-euart and Co. on behalf 
of Dmvhurst and Go. wrote to the sovefal agents of the above steamers notices 
of stoppage in transit of the above bales, except in the caso of the “ Wistow 
Hall,” in respect of winch no notice was given. These notices were al.Wlelivered 
on the 3rd January 1891. , • 

* The suit was filed on tho 8th December 1890. The^laint set forth (inter 
alia) that, prior to the failure of Bevis, Russell and Co. and Bonn, Ashley and 
Co., the 100 bales had been shipped to Bombay on account and afc tho risk of 
tho plaintiff’s by Bevis, Rus«oll and Co. ; tliat J3 bales ex " Nubia ” had been 
dulV i^ceivod^by tho plaintiffs ; that a further lot of 25 bales (viz., 13 bales ex 
“ Clan Drummond ” and 12 bales ex “ Ilispania ”) had arrived, and of these 
the plaintiffs, as receivers, had got possession of 13, but that the agents of the 
S.at Hispania,” in which the 12 bales ba'i^arrived, refused to deliver tl*eso 
lattqr to the plaintiffs ; that subsequently 62 bales, (tho remainder of the 100 
Jbales), arrived in Bombay, and wore taken possossjon of by the defendants, 
Messrs. Ri^chfe, Steuart and Co., a<5bing, as they alld'ged, wndor the insfructions 
of the first defendant, Wreford, the Official Receiver, in England, of tho estate 
of Bevis, Itussell and CA., and also on Ije half of-Messrs. Dewhurst and Co , 
ot Manchester, the alleged vendors of tho sSid 100 bales. . Messrs. Ritchiof 
•Steuart and Co. refused to deliver up the ^aid bales to the plaintiffs except 
uporTthe terms* of the plaintiffs paying the full invoice prieo^ thereof and the 
charges thereon. • 

The plaint prayed* (intcir alia) tfiat the plaintiffs might *l)o,do’clared entitled 
to the two dotac of 25 bi^les and ^ bales, ^ and *tff at tke defendants, ,. 
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' Messrs. Bitohie, Steuart and Go., might be^ ordered to deliver up the said 62 
bales, and to pay Bs. 1,000, as damages for the illegal detention the^'edf. 

The delendants, Messrs. Bitchie, Steuart aud Co., filed a written statement. 
They set forth thi^'t, in respect of the matters complained of, the^^ had acted 
as the agents for the defendant Wrefcrd, the Official Beceiver, in England, of 
Bevis, Bussell and Co., an'd also as the agents of one.E. W. Pixlby, of London, 
who had been, on the application of the creditors, appointed by the said 
Official Beceiver to be special manager of the estate [69j of this said insolvent 
firm under section 12 of tlie English Bankruptcy Act (Stab. 46 *and 47 Vic., 
c. 52) and also as the agents of Messrs. Geo. and B. Dewhurst, the vendors 
of the said goods. They submitted that the right of Wreford, of Pixley, and of 
Messrs. Geo. and B. Dewhurst, or of some of them, to the said 87 bales was 
superior to the riglit (if any) of the plaintiffs. 

They further stated that for marry years Messjrs. Geo. and B. Dewhurst 
had dealt with Messrs. Bevis, Bussell and Co. as follows. The latter firtr on 
obtaining indents from natives in Bombay used to contract to purchase goods 
from Geo. and B. Dewhurst, who sold the sa-me on the express condition that 
they should he consigned to Benn, Ashley and Co., of Bombay, and that^ the 
proceeds of such goods should be specifically held for the protection of all 
the acceptances by Bevis, Bussed and Co. of the drafts, of Geo. and B. 
Dewhurst drawn against every shipment of goods sold by Geo. and B. 
Dewhurst to Bevis, Bussell and Co. 

The bills drawn by tho said Geo. and B. Dewhurst against the Said 87 
bales, and accepted by BevisS, Bussell and Co., jiad been dishonoured, and there 
were outstanding dishonoured acceptances of Bevis, Bussell and Co. on the 
drafts of (xeo. and B. Dewhurst drawn m the course of business aforesaid to 
the amount of about £22,676-14-6. r 

The defendants submitted that, (having regard to the course of dealing 
between Geo. and B. Dewhurst and Bevis, Bussell and Co.\ all goods sold by 
them as aforesaid were held by Bevis, Bussell and Co., or by Benn, Ashley 
and Co., as ti*uste6s for the said Geo. anti B. Dewhurst, and that the said goods, 
and the proceeds of such goods, formed no part of the estate of Bevis, Bussell 
and Co., or Benn, Ashley and Co., but were specifically set apart and ear-mark- 
ed as appropriated for the protection, not only ol tho drafts drawn on any 
particular shipment, but of all outstanding acceptances of Bevis, Bussell rnd 
Go. oil the drafts of Geo. and B. Dewhurst. They contended that, in the events 
that bad happened, tho said Geo. and B. Dewhurst were entitled to a lien and 
charge on the said 87 bales of goods, or that tlio said 87 bales were impressed 
with a trust in favour of Geo. and R. Dewhurst tor the amount of all out- 
standing accent- [70] ances, or, at any rate, fo»' the amount of tho drafts (iVawn 
against the said 87 bales and dishonoured by Bevis, Bussell and Go.; or that 
otherwise Geo. and B. Dev/hurst had a claim to the 87 haleC. paramount to tho 
piaintifis. 

■ The written statement further alleged tliat Goo. and B. Dewhurst, as un- 
paid vendors, had stopped the said goods in transit, and were entitled to do so. 

The defendants annexed to this w'ritten statement copies of tne £brm of in- 
voice and of^the letter forwarding draft drawn against shipments for acceptance 
used by Geo. and ii. Dewhursr* in their dealings with Bevis, Bussoh and Co,, 
and of the letter irr reply from Bevis, Russell and Co. Tne written statement 
alleged that^‘tiie said forms were always used, and the drafts, with reference to 
the goods in the plabrt mentioned, are in the same form.” The following was 
the heading of ^the invoice ; — 

“ Invoice of 6 baies*good.s«narked,/fec*., shipx^ed ptr 8. S. i — to BornWy consign- 

ed to Mcasrs. Benn, Arffiley and (Jc. tbero .account of the cuucernoci^ Proceoda to be 

• - 'ttfe. 
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remittod to Messrs. BeTis, Russell and Co., London, specifically for the protection of their 
acceptance *oU Geo. and R. Dowhurst drafts against this or any of these shipments.” 

. JThe following was the, form of the letter addressed to Messrs. Bevis, 
Bussell and 4/o. forwarSing draft : — ^ * 

“ MESSiftj. "feRVIS, RUSSRh AND 00., ‘ ^ 

. • “ Londorft 

“Dear Sirs, — W e beg to hand, for favour oi yoijf acceptance and return tc our London 
office, our draft @ 3 m/d for£ against shipment as per above statement. 

“ It is understood that the proceeds the goodi? are to be remitted to and hidd by you 
specifically for the protection of the enclosed bill, or any otficr of yonr acceptances of our 
drafts against such shipments, which please cemfirmT ^ 

“ Yours faithfully. 

“ (Signed) 0. AND R DEWHUKST.” 


The following was the (errn of BevisvBussell and Co.’s lotfcer of reply 
‘WdESSRS. Geo. and R. Dew^huust, 

“ Manchester. 

“ DEAR^IBS, — We are in receipt okyour favours of yesterday enclosing your draft upon 

us for ^ due 13th Octbbcr. which we have handed to your firm here [71 J duly accepted, 

and we confirm the arrangements between us as to the disposal of remittance*^ and against 
the _ 

“Yours faithfully, 

“ (Signed) Bevis, Russell and Co. ’ 


On ftie 24t!i February 1891, by consent of the parties an order was made 
that the plaintiffs should obtaiy ftpssbssion of all the hides not already received 
by them upon their undertaking, (in th(3 event of the defendants, or any of 
them, lieing held entilJled to the hales, or any of them, or to a lien, charge or 
•trust on them, or any of tlpein, as against the plaintiffs), to pay to the defend- 
ants* so held entitled the invoice value of the bales or the amount of such lien, 
charge, &c., &c. • ^ 

Lang (Acting Advocfite-General) and Amlnson for the Plaintiffs. 

Inver arity and Jardivc for the Dofe^idantB Muhsrs. Ritchie, Stecart and Go 
Scott for the Official Receiver Wreford, (defendant No. 1). 

Lang (Acting Acjvocato-Gonen^l) and Anderson for« Plaintii|s : -The 
plaintiffs are dbtitled to the goods. Dewhurst and Op. have no title. Apart from 
the i|U08tion of stoppage in transit, the goods liad become the .property of the 
plaintiff's. The plaintiffs had paid Rs 25,000 as the prffce of these, and the 
bales had been duly appropriated to thorn. The freight and insurance had also 
been paid on their behalf. It cannot he said that on the bankruptcy of Bevis, 
Bussell and Co. the bales were in their reputed ownership under section 44 of 
theliiijfeli^h Bankruptcy Act, 1883, .Stat. 4G and 47 Vic,, c. 52. That doctrine 
does not affply in a case like this. 8oo Bindley on Partnership (5tli Ed ), 
p. 682, Here, however, the goods were not in i)ossos9ian of the bankrupt. ThSy 
onlyiliad the bills of lading, and they held th6s0 in trust for the owners of the 
goods, who became entitled to them on payment of the prices -- Lindlev on 
^partnership (5th Ed.)„p. 683, As to stoppage in transit, we contend that the 
transit, durkig which Dewhurst and'Do. could exercise tlR? right to stop, was 
only to Liverpool, not to Bombay — Indian Contract Act (IX of 18J2), section 
99 parti Miles^ 1§ Q.li.D., 39 ; Ex parta ^Yats6n, 5 Ch. D., 35; 172] Beihell 
V. Glgxlt, 20 Q. B. D.,’615; Lyon v. Iloffnunpt 15Ap. Ca., 391 ; Berndtson v.* 
Strang, 37 L. J. /Ch.). 665. If so, there was clearly no stoppage. * Nor was 
there a good stoppage even assuming that the transit lasted to Bombay — 
Benjamin on Sales (4th Ed.), pp. 871 — 884 ; Ex parte t'alk, 1% Cli D , 446. 

Inverartty and ^Jardine^ior the t)efendanti, Messrs. Kitchie, Steuart and 
Co. : — It is admitted that Do^yhur8t and Crj. are unpaid ven'doVs. T4iey, therefore, 
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had a right to stop the 87 bales in transit. The transit lasted antil the goods 
reached Bombay. Bevis, Bussell and Co. wore bound to'ship to Bombay, and 
to Bombay only — Smith’s Mercantile Law (lObh Ed.), p. 690; Lyon v. Tloffnung^ 
16 Ap. Ca., 391 ; liethdl v. Clark, 20 Q. B. D., 615 ; Ex parte Watson, d Ch. D., 
35. We further contend that we did effectually stop the bales in^transit. Even 
those which were landed in Dock at the time notice was giveii' were then still 
in transit — Benjamin on Sales .(4tlr Ed.), p. 871. The 29bh Bye-law of the 
Port Trust provides that goods which have been. landed shall only be delivered 
on production of the bill of lading and a delivery order from the master or agent 
of the vessel. The bales ex “ Clan Drummond ” and ex ** Hispania ” were 
wrongfijlly delivered, and by sucli delivery our right could not be affected. As 
to the 62 bales, we got the bills of lading, and that was enough — Ex parte 
Watson, 5 Cli. D., 35, but besides that we gave notice to the ship-owners — 
Benjamin on Sales (4th Ed.), p. BBS ; Phelps Stojees and Go, v. Comber, 29 Ch. 
D., 813. We also contend that the plaintiff’s did not pay for the goods. ^ The 
Rs. 25,000 paid in by them on the Ist December was a deposit — BerndUon v. 
Strang, 37 L. J. Ch., 665 ; Ex parte llayman, Ch. D., 11 ; hi re Boibland, L, R., 
1 Ch. Ap., 421. 

Farran, J. : — This suit has arisen out of the failure of the firms of Devis, 
Russell and Co., of Londoi>.and ^'ther plarjos, and of Bonn, Ashley and Co., of 
Bombay. As is not unusual in such cases, the questions, which have to be 
decided in it, are of some nicety. At the close of the case I thought 
that I had satisfactorily solved them all, and so expressed myself. Further 
consideration has caused me to modify my L73] views in some particulars, 
and to fee) that the difficulties are somewhat greater than I then supposed. 

The facts, though somewhat involved, are not much in di.spu!>e. The 
plaintiff’s, a firm of piece-goods merchants in Bombay, seek fio establish theii 
right to 87 bales of grey shii tings which they purchased from Bevis, Bussell 
and Co., and whicli they allege that they paid for bo,^ore the failure of that 
firm. By their plaint, however, they offer to pay anything which may still be 
due in respeDt of the hales. The hales have been sold since suit by arrangement 
between the parties embodied in an order of Court dated the 24th February 1891. 
The decree will determine what is to he done under that arrangement and order. 

The defendants at present on tlie record are the members of the firm of 
Ritcliie, Bteuarf. and Co, George Wreford, the chief Official Receiver of the 
London Bankruptcy Court, and J. Whiniioy, trustee of the estate of Bevis, 
Russell and Co. The Official Assignee, C. A. Turner, is also a dofondant, but 
nothing is now claimed hy or against him, and his presence on the record has 
long since become unnecessary. The firm of Ritchie, Steuart and Co. are 
attorneys for the firm of Geo, and R. Dewiiurst, of Manchester, who claim the 
bales as unpaid vendors, and have stopper] th(jm in transit and also under 
afjrangeinent which they allege tliab tht'y have made with Wreford, Pixley and 
Whinney as representing Bevis, Russell and , Ritchie, Steuart and Co. are 
also the attorneys of the defendant Wreford. They are not personally interest- 
ed in the matter. Wreforrj and Ritchie, Steuart and Go were made parties to the 
suit on the 19th January^ 1891. As against them the suit began on that' day. 

It wiU be convenient to consider, first, the rights of the plaintiffs in respect of 
the 87 bales as against the firm of Bevis, Russell and Co., and their representatives 
in bankruptcy; secondly, what rights Dewl)urst and Co. have derived fnim these 
representatives, and what rights, they were entitled to put in force as unpaid 
vendors of the hjifes, and How far they effectually exercised these latter' rights. 

mi On th^ 12th* and 14th of August 1890, the plaintiffs by telegram 
ordered from'Bevit*, Rugsell an^ Co. 100 hales gro^ shirtings. The exact terms 
of the order wre cofitdinod Jn the plaintiffs’ letter to Bevis, Bussell and Oo.. of 
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the 15th August. It is only necessary to note here that the price was 7s. lOd. ' 
per piece f. ©. b. Novemher-Decemher shipment, and that such price bore interest, 
froa^shipment alj. all events, 5 per cept. This or^er was accepted by Bevis, 
Russell find%Co. In order to be in a position to execute the plaintiffs' order, 
Bevis, RusSeft and Co. ordered gflods of th^ require ! description from Dewhurst 
and Co. The meiuorandu-m of sjile by Do^diursts tf) Bevis, Russell and Co. is 
dated 15th "August 1890. Bevis, Russell and on the IHth August conlirpeed , 
the purchase, and on the 1st Se^Jtomber directed, in correction of a previous 

direction, the 100 bales to be marked These are the initials of the 

plaintiffs' firm Jairam Narranii and Sons. In connection \\il}< iJowhursts’ 
claim to stop the goods in transit, it will be necessary to exam ins wir.t> accuracy 
the terms upon which this sale was made, h’or tlie proaont purpose it need 
only be stated that the goods^were to ho delivered f. o. 1). at LiveJ pool. 

* Dewhurst and Co. accordingly despatched the 100 bales, hearing the plaint- 
iffs’ markr to Liverpool in diifqfent lots. There Bevis. Russell and Co. had 
* them shipped in eight different vessels, as follows : — 

* 13 bales by tlie “ Nubia." 

13 halos 1 j\’ the “jC31an Drummond 

12 hales by the^ “ Ilispania." 

12 hales hv the “Eden Flail." 

1.3 bales by the “ Tnchulva." 

13 b^lqs lf\’ the “ Rouinania." 

12 bales by the “ City of Edjnl.urgli," 

' 12 bales by the “ Wistow Hall," 

*Thege afeamors were wdiftt we’o called “ Conference ' steamers, l^y agree- 
ment between tTieir owners and tlieBomb.iv Piece-goods Association, the fonnor 
carr^b the goods of m8ml)ors of tlpi Association at a fixotl rate of fieighb. The 
plaintiffs were members [75] of the Association : and Bevis, Russell and Co. 
had standing orders to ship plaintiffs’ gtjods by ‘ Conforonce " voifl^jels. 

Bevis, Russell and Co. consigned the 100 balo.s to Boirij)fiy in their own 
ifiimes, having the bilft of lading inatle out to their own “ order or iJt) his or 
theij assigns. " Tlie freight was paid by Bevis, I?ussell and Co. in Liverpool 
•bn plaintiffs’ helialf, and insurance was effected by Bevis, ^ Russell and Co. for 
the’plaintiffs. It is urmqpessary to state the date of the several shipments. 
They were all made before the 1st December 1H90, save the 12 bales by 
“ Wistow Hall ’’ which were shipped on that day. On the several lots being 
shipped, tBevis, Russell and Co. accepted liills of Dewhurst and Co,, payable 
three monihs,*! tliink, after date of their invoiced price, f. o. h. 


There can, I tFfink, be no doubt but that on the goods being so shippgdi, 
if nSt at an earlier date, the property in theLfi passed from Dewhurst and Co. 
to Bevis, Bussell and Co. Isee iJenjamin on Sales (4th Ed.), p. 322] ; and from 
ihe letter, by reason qjl the plaintiff’s’ contract with^Bevis, Russell and Co., to 
the plaintifts. *The terms of the pUintifl’s’ contract shefw that this \\as the 
intention of the parties. If it can be said that, by reason of tlie bijl of Jading 
being. takers by Bevis^ Russelland Co. in their^wn name payable to their order, 
the Igigftl property in th*e goods was, after their shipment, in Bevis, Russell and* 
t/O.. Jhese latte^ were then trustees of that legal property for tint j laintiffs, 
having a lien on the bills of Isding, the symbols of the go^lis, and upon the 


goods themselves for their price and charges incurrecl in respect of them, I 
think, however, the correct e-iew is fhat the p^^operty jn th5 goods was in the ! 
plaintiffs,- Bevit, Russell apd Co. having, by holj/ing tfhrf bills* of lading, the ^ 
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* const met 1 VO possession of the j*oo(ls ind the lot*sl nglib to their actual posses- 
Sion atii] to ititiiin too same until then puce was jiaul Hy the pla^ntitts with 
the ( ha !{»()'. 

• ' • • • 

The hills of Hflint* of the hales hv ‘ Nubn, “ (llan Druiyinond " and 
“ Hispini.i ’ B(wis, Kuss ll mil (Jo Vndoisnil*m blank aiul sonj by post to the 
him of Benn, Ash]o> mni Co ni J)f?mbl,^ , The “ Nubia’* ainvod in Bombay 

* in Novciinbei Bonn, Vahle\ infl (7> oml)isc(l tho bill of lading of the goods 

b\ her to the idiintiffs The pliuififts nndji it lofoivod tho 13 bales [76] cx 
“ Nnbia ’ Tho pliintifts ihd n )t then in iko \n\ specific psymont in cash tor 
the goods, but tliov had a sum st|jndingto then ciodit in a hook kept by Bonn, 
Ashley^and C^o cillodtlie (loods Indenteis’ Ilundi Account” 1 shall more 
particulaih Jot< 1 to heu itoen On this iccoiint no doubt tho\ woto given 
delivoiy of tho 11 h ilea without nnking my spodfic pivment Tho invoices 
of the 25 lilies poi “ C lui Drummond and ‘ Mispanii arrived m Bombiy 
previoiislv to th( 1st Docemhn (piohihh on Hth November), showmlj ^he 
amount dun h\ tho plaintitls ioi the 11 hih»s ))oi ‘ 01 in Dinmmond ” and the 
12 pel Tlispanifi on the Dst 0( tohoi^ ind did Novembni lespoibively 
They weio h mded to tho plnntifts On tlie 1st Decomhc' ,the piamtiHu paid 
Rs 25,000fto the firm of Bonn, Ashlov and C a, 

• • • n 

It IS an inipoit uit question in tlu cast whetlioi tins pa\ment is to be con- 
sidered as a pii\ment 1 <ji oi on idoiint ot tluj 100 hilos oi not Tire defdnd 
ants contend tli it it wa^ not i in^inud Ic i tit hilts, hut was, in fS.ct and in 
law, a fl( irosit by the |l intilt< witl Ma ^iiiq ol lUnn, AshIc^ and Co , out of 
whicli the plainlitts inf jndet’ liohihh to | i\ fui the goods, butt that, as the 
pliintitfs lui not ti\ the la of exen in i ft) (olivcit it into e't#iling, it 

never hei no a pivmtnif f t thi , ot)ds ftr Ht Kuss( ll and Co* Betore' 
mentioning tin o li (UKuanfe upon tli niihjiil 1 \ ill noUce the mahner 
in whuli this pnment is tioilod n tlu hook-^ )i li^nn, Ashlov and Co. 
The thst to lefts is the (if ds Intfcntns Led<*ei In this tho in- 

voices, jii ^hen inn t.1 iio nttieu tlu dibit of the dealeis Tho invoices 
pel *' Nuhia ‘ (Ji Ui Diiunmond ind Jlispaiiii no iccoidiugly tbteied 
to the |)1 untifls #j(hit on tlie J 1 nf Octolxi and 11th Nuvemlrm, rcspcctivtly , 
the luvouis li goods ] 1 1 Ci n iJiummoiul ind ‘llispinii on tfie 
lattei dite Xhe st oiling pnio shown in the iinoice is the smouryt so 

onteied This vv is* tlie onl\ dehi* to tho plnntilts in the books of Ben n* 
Asiiliy ill 1 C 1)11 till 1st D^Leiuhn The pi iinLirt-» hid no iico' ntwith that 
turn, lint then golds [uicha'^o ncomrt Tlie Ks 2;0U0 paid in by tho 
plnntilts on tho Isl Deioinhn iit iidiMtd in the f isli book thus ~ «janam 


Nauanp mu Son’> Unieivod liom tlinn^ Rs 25,000 on account^ * On 
wliit account The lutui il < or r his on to di iw is tint thev weie Veceived on 
[7.7] account f)i tho onlv debit in the h oks i^,.iin'- 1 1 hi iintilly hut as the 
sums paid ii i \c( eded t h it di hit *^t)u fuitlui inleionco nuses th it they /Ivere 
paid on ^ciourit of tl o ti ms ictior ot 'vhich thTt He l>it fonnsapaiL Tho cash 
hook ent»v is posted in thp ledger to the plnntilts account and credit Tha,/i 
entry is coiouiless rnd tfri iws no h fit cui the (;l)]eGt of the p'avnflenr *It is, 
howovei, ajso c niiod to the plaintiffs credit in tho ” (loodp Indontory iJundi 
Account * This shows, 1 think, clegih c n what account the parfises intencied 
••tliH payment should he tuated ruddo It lould not Ho 'earned diroctlv to the 
pi untitfs’ liuedit in tlio (joods rnclenfois Lr dgoi, as that account was kept lA 
steiling Befoiy^ ' iiaf couid l»o done lupm^ hi 1 to he aitifacially valuecl into 
stoilmg and in tlfit condition transfen »i fiom the “Goods Tndoulois’ Hundi 


Account into ilir (^o^d Indenteis Ltklgei ’ fAs far as the books show, 
that convoisioii might^ h ive^been an pifhmotical calculation QSirricd out by any 
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calculator in tlje office. Looking at the books alone, tlie plaintiffs would appear * 
to have jj^id for the 100 bales when t^ay paid the Ks. 25,000 into the firm of 
Bepn, Ashley and Co. ^ ^ 

The plaTjtiff Khimji Jairara sweara that he paid in the Rs. 25,000 to pay 
for the 100* bal^s, and that bo dicl so thus* early lo save intorost, which was 
running against the plaintiffs. (Uh,m ido tBe same statumonb on 6bh December 
1890, and again on 7th January in repli? to •Exhibit O). lie calculated, he 
says, from the invoices already received the probal)lt3 price of tiio whole (the 
invoices of the bales per “ Clan Drummond*’’ and ‘•IJispama ” wore exactly a 
quarter of the whole), and paid in Rs. 2p,000 to covet the total cost, 

t Mr. Macdonald, the manager of the firm in Jiombay and an o.^tcnsinUs, •though 
not an actual, partner in it, confiirns the plaintiffs’ evidence on t^iis pfjint. The 
after conduct of the partners points in the jjarac direction. Mr. Macdonald and 
the Official Assignee, after tii^ insolvency ol Macdonald, calculated the sterling 
vaiu^of the money paid by the plaintiffs on account of goods i)urchased, and 
placed the sum bo the plaintiffs’dohit in the “ Goods Indenters’ Hiuidi Account,” 

* carrying it bo their credit in the “tloods Indenters’ Lodger.” This may have 
been unauthorized after Macdonald liad received notice of the bankruptcy oi the 
English firm, but when it was notified to the representatives in liJidikruptcy of 
the English [ 78 ] firriii, they entered the suni%o the ^credit of tlie plaintiffs in the 
I boqjfs of the English firm. Tlie plaintiffs now stand credited in the liooks of 
Bevis, •Russell and Co. with the price of 100 bales in bterling. The plaintiffs 
have not repudiated this action of M|Lcdonald. 

• • 

Again this strong body of evidence we have the remark of Macdonald in 
his letter of the 10th ,fanuary 1891 : Owing to the low rate of oxcliange the 

•dealers \tould not remit, bet loft the money with us in deposit.” This is not 
evidence against the plaintiffs, but 1 have to consider it, inasmuch as a hook- 
keepgr of the firm saiid, in answer^ to a leading question, that the contents of 
the letter were correct. Alacdonaid’s attention was not drawn to it when he 
was cross-examined, it is really of value, as the remark applies to about 
fifty Tiealers. It may have been correet as to forty-nine of them, yet not 
correct as to the plaintffls. On lookii^g through the casii ho»k of Bonn, zVshJoy 
and Co. 1 find that when moneys wore depusitod with Bonn, Ashley and Go., 
the iact is so stated in the casli entry with the rate of interest^ The evidence of 
*tho plaintiff Kiiimji is sought to he impeached by a rufdreiice to the former 
course of dealing between «thu plaintiffs and the firm of Benn, Ashley and Co., 
and by a consideration of the improbability of the plaintiffs making a payment 
for goods, as to some ol which they did not know whether they had been 
sbippefi i3r no^. Tt would he inq 4 i:(^per, I think, to disbelieve positive evidence 
as to the {tayment for the goods in question, if and because it can be shown 
that in previous instuncos the plaintiff’s had made a deposit with Benn, Asiilfiy 
andl Go , and not a payment for goods, the deposit, being subsequently 
applied in payment for the goods. But nothing of the kind has been 
^hown. To render tl]^ argument of any value, we sl^ould have to consider each 
partfcular kase' in connection with’, all the circumstanced connected with it, 

* and if, after such consideration, w'e found that in most cases thjp plaintiff’s 
made.a deposit, and not a* payment in t.he.first in.stance, some inference might 
bu (Jrtfwn from that *fact uulavourahle to the plaintiffs’* contention. So* 
far, however, as 1 can judge, it was the plaintiffs’ practice iTo make a , 
large* payment *in rupees, wh(3n tho early invoices of an}? blioir indents 
arrived, and to settle the exchange; or, in other words, to aWjust the account 
[ 79 ] when *the indent* was# complefed, or noi^rly so., KWmji it* not strictly 
accurate, pn tl^ whole. I Jhink him ai\honest and cafeflil witness when ho 
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says that the exchange was always fixed within a week or fortnight after the 
payiijonfc of a sum by him to pay for goods. Longer intervals ocowrifed. Tlie 
strongest instance relied upon by the defendants is in the case of the transac- 
tion immediately preceding the present. On the 19th July and, 4th’ August, 
Khimji paid in Rs. 8,000 ami Rs. 2,000 respectively. The sterling^was not fixed 
till September 12th. Just, howeven, when t^eir payment was fhade, it will be 
‘ seen from Exhibit H, that invdicea. of the plaintiffs’ goods were* arriving in 
considerable quantities and the plaintiffs were being debited with their amount. 
From the hooks alone 1 should draw the inference (as in this case) that the 
payment of the Rs. 8,000 and Rs. 2,000 were payment on account of goods, 
though tho account was not adjuSoed for a considerable time after the payment 
was made. On tluj other hand, I myself see nothing improbable in the plaintiffs 
making tho payment in question, even though they were not certain that 
the goods had been shipped. Khimji, liowtwer,, tells us that Macdonald told 
him that the goods would come {i c., were coming), and so he made the pay- 
ment. I have arrived at a very positive conclusion that the plaintiffs intended 
to pay the Rs. 25,000 on account of the grinds, and that MacdonAld received 
the money on that account. 

1 also ^*m of opinion that it was, in law, a payment lor tho goods. It was 
argued that the money paid in rupees was nr>t and could ilot be payment for 
goods priced in sterling. That is not so. Payment may he made in any 
medium which the partms mutually agree to give and accept. In Indi,i a guest 
may pay his hotel hill with English sovereigns it the host will accept them. The 
present case is much stronger , for tho plaintifffe never, on any occasion, paid 
for their goods except in rupees. Having regard to the qourse of business, the 
contract was really to pay Henn, Ashley and Go., on behalf of Bavis., Russell^ 
and Co., as many rupees as would make up the pric * jf 100 bales expressed in 
sterling. 

[80] Then it is aaid that theie was no plyment till the exchange was fixed. 
That, agaiiij. J think, was not so. The payment was made, hub until the 
exchange was fixed it could not be know'n how much change the plaintiffs were 
entitled to get liach. Till that was done, the proper entries could not be made 
to close tho transaction, just as in the case of tho Enghsh sovereigns given to 
the hotel clerk in payment oi tho lioiel bill. Jjastly, it is said that payment was 
in rupees to Bonn, Asliley and Co., whilo the paymeiit had to ho made in sterling 
to B<}vis, Russell and Co , and it is arguod that the ‘.wo firms were distinct, as 
Macdonald Was an ostensible, though not a real, partner in Bonn, Ashley and 
Co. That may he so in the case of bankruptcy for the purpose of regulating the 
distribution of the assets ; but, in respect of transactions before banlfl’t^^toV, it 
certainly seems to me that a payinetib to Berm, Ashley and Co. was*a payment 
to'JBevis, Russell and Co. ; but, if tliat w'ere not so, Jienn, Ashley and Co. were 
certainly agents to receive payment in the manner in which the plaintiff’s faid. 
The cash hook erilnos were sent home each wdfik to Bevis, Russell and C.o., to 
lob them know how the dL'^^'lers’ accounts stood. It was^opon to Bevis, Russeyi 
and Co. not to receiw payTuents lor indent* goods in rupees unlclis tiho excBange 
in respect ^f tlie rupees paid was at once fixed, hut for mutual convenience the 
other course was adopted witli thoasgonfc of Bevis, Rdssoll and Co.* The plaint- 
jiffs’ payment wat^, in my judgmeTrit, good in law. At tffe'time of the payment, 
Macdonalr^ had tho bills of lading iy his l.ands of, the goods shipped per “^Clati 
DruramoiiCi ” Ilispanfa.” He was quite ready to hand them endorsed to 

the plaintiffs, hut*the pffiintiffs did not ask for them, as the vessels had not 
arrived. On Ihe ptiymept being made, Beftin, Ashjpy and Co., in Bombay, held 
these hills of kding'itf trust for the ^^iaintiffs, frefid from an\^lien or claim on 
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their part. Sicnilarly, ui Tjondon. Bevis.Russell and Co. held the bftla of lading, 
in respect otfche 62 btflos shipped in the steamers “ Eden Hall.” “ Inchulva.” 
“ Roumania,” “ Citv of Edinburgh” and ** Wistow Hall,” in trust for the plaintiffs. 

On the 4th of December 1890, Bevis. Russell and Co. suspended paymenti 
and on the* saine day a recseivinf; order Was made vesting their assets in the 
defendant Wroford. On the ne»l^ [8l] ^ia^, F. Pixley was appointed 
Special manager of the estate. The bills f)f lading for tne 02 bales were then 
handed by Bevis, Russell and Co. to Pixley. It was not argued before me, and 
I do not think that it could have been successfully contended, that under the 
order and disposition clause of the English Bankruptcy Act, JHH3, (Stat. 46 
and 47 Vic , c. 52), or othorwiso, Wreford or Pixlo.v acquirtitl by the investing 
order any other or different right to the bills of lading of the ^2 hales which 
they held in London, or to the hills of lading of the 25 halos held by Bonn, 
Ashley and Co., or to the goods of whfch those bills of lading were the 
syipbSls, than that in which Bevis, Russell and Co and Beun, Ashiey and Co. 
held them immediately before their suspension The point was not lixprossh 
conceded or admitted, but it was not. on the other hand, expressly contended 
for. I, therefore, ^do not enter upon it more fully. If tliat be so, Wnlord or 
Pixley became trustee of these bills of lading and of the baies represented by 
them ^r the plainUiffs. The hills oPlading i^>r the^62 bales at that time bore 
the endorsement, in blank, of Bevis, Russell and Co. 

JVfac^onald filed his petition in insolvency in Bombay on the lOth day of 
December 1890. Under the vesting ordor made upon that petition tire defend- 
ant C. A. Turner claimed to entitled to hold the assets of Bonn, Asiiley 
and Co. in Bombay Macdonald handed the bills ot lading per “Clan Drum- 
^mond”*ajid “ Hispania ” to G. A. Turner endorsed in blank apparently. 

•On the Btfi^ December* 1890, the plaintiff's tiled this suit against Bevis, 
Russell and Co. and Bonn, Ashley anrl Co., and Macdonald for a docbiration of 
their*right to the 25 and 62 bales, •and consequential relief. On giving security 
the plaintiff Khimji Jairani was appointed inttrnn receiver of the bales. On the 
16th December Mr. Turner endt»rsod th^ bills of hiding per " Clan Drummond ” 
and ** Hispania ” to the iilaintitt Kliimji Jairain. Those vessels had before 
then arrived iu Bombay. Tlie plaintiff Khimji Jairam under that ond»rsemont 
received the 13 bales cx “Clan Drummond ” on tlitj 23rd December 1890, but 
«ot Jhose ex “ Hispania ” till much later. On the 9th J)ec8mbor 1890, the 
Official Recoivtr, Wreford, ^had caused a telegram to bo sent to Ritcliie, Steuart 
and Co., to protect tlie [82] goods of Bevis, Russell and Co. and Benn, A.shloy 
and Co. on his behalf in Bomliay. Ritchie, Steuart and Co. accordingly claimed 
the-asAoli^ from C. A. Turner on the 10th December. Since then Ritchie, 
Steuart an^ CT). have represented \he Official Receiver of the bankrupt firms in 
Bombay. Prior to fj^io 21st of December 1890, they received oho bills of ladipg 
for Uie 62 bales from Pixley. On the 30th .oi December 1890, the plaintflfs 
by tneir solicitors’ letter (Exbibik, J.) demanded those bills of Jading from Ritchie, 
Steuart and Co. To this letter Ritchie, Steuart and Co. replied by their solicitors’ 
fettef of thQ 31sb Decfftnber, that tho> had received thT? bills^of lading from Pixley 
with his orders not to deliver uiftil completion of tlui payments. They 
accordingly refused to deliver the bills of lading to the plaintiffs. Ofl tlio same 
day, Ritchie, Steuart n»d Co. wrote to the pllintiff's offering to deli\er the 62^ 
ba fe8*tothf3 plaintiffs, as they arrived in Bombay, on payment of tbtyr invoiced 
pricer On 2i8t January they demanded payment frk»m the ijjaintiffs of .C 2,008, 

In the view I have taken of the case, the plaintiffs were sntitlod, as against 
the representatives of Bevis, Russell itnd Co. and Benn, ^Ashley and Co. in bank- 
ruptcy, to the biljs of lading and the goods represented by them v^dthout further 
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t payment. Ritchie, Steuart and Co., as attorneys for^ the Official Receiver, 
had not, therefore, biio right to withhold the bills of ladihg of any«ot them, or 
the bales, from the plaintiffs. * , 

The firms of Bevis, Russell and Go and Bonn, Ashley and Co^^Were adjudg- 
\ ed bankrupt on the 14th , of February IH91, 'and the defendiiyit J, Whinney 
was appointed their trustee on the i6th February 1891. He was subsequently 
added as a defendant to this suit:* The bankrupts made an arrangement with 
their ere<litors, under wliioh they have paid, or secured their creditors, a com- 
position of 6.S. in tlie pounc]. Their bankruptcy was, therefore, annulled on the 
/)th August IH91. The defendant J. VVniimoy makes no claim to any of the 
87 baled, or their pruceeds All assets which C. A. Turner collected belonging 
to the estate cl' Bonn, Asldoy and Co. in Bombay ho has made over to the 
defendant J. Whinney. 

[83] It follows, from what 1 have said, tliat* the representatives in bank- 
ruptcy oi Bevis, Ruvssoll and Go. and Bonn, Ashley and Co. had no rights fo ♦he 
87 bales in dispute to confer on Guo. and R. Dewliurst, and that firm can claim 
no nglits in the liales conferred by these" represeuta.tivos. They have not, 
however, puriiorted to confer any rights on Dowhurst and C«. or assigndtl any 
rights to tliAt firm. The cUiin of Dowhurst and Co. to the 87 bales depends, 
therelore, in my judgment, altogether on their right, as unpitid vendors, <ft) stop 
the goods in transit. ^ • 

Before I enter upon a cjonsidoration of their rights in that raspecSi I shall 
clear the ground by stating that, in my judgment, they have not lost, since suit, 
the rights (if any) which tliey possos-ied when it was filed against tliem, I mean 
by reason of the agreement whi«d) they have entered into with the dofendant 
t VVhinuey on 3ist hulv 1891. So far as the plaiiififfs and the 87 <l)alos are* 
concerned, the agreement amounts to this : — l)owhi::st and 0<a. are to recover 
the 87 bales, or tlieir proceous, Iroin the iilaintiffs, if they can, and are to give 
up tlieir claim to tlie Rs. d5,000, and, giving' credit for wliat they may receive 
in respect ofitho 87 biles, are to proviilejor the dillerence in bankruptcy, or under 
the deed. This is not so stated in so many words, as the 87 bales in qutjstion 
are only one of many consigfuneiits to a very much larger extent made h^ 
Dewhursf; and Go. under simd-ir circumstances, ami the agreen^ent relates to 
all the goods sold by Dewlfurst and Co. to Bevis, Russell and Co., for wjiich 
they have not boon piid, hut in effect that is the arrangement as bo the 87 bales.* 
I, at one time, thimght that, it Wmnney held tlie Rs. 25,000 in trust for 
Dewiiursb anil Co under the terms of the invoices under which Dowhurst and Co. 
had sold tliem, the ari'angemeiit was a fraud on the plaintiff’s, as Dowhurst and 
Co. gave u|i a lund out ol which they were entitled to pay themselves forHh6 87 
bales ; Imb 1 am now satishod that tiie Rs. 25,000 had been before bankruptcy 
mixed up witli the otlier moneys ol the bankrupt firm, ruid •ould not be followed 
or ear-marked, and that, therefore^ Wrefoni first and Whinney after him ditjnot 
hold any fund in trust to pav Devvlmrst and (So. for the 87 bales. It ly not 
necessary to consider wha*t would have been the result if they had done so^ 
Possibly it would 1m. ve ffeen a case ol sjjh- [84] rogation. I givq*no opinion 
upon it. 1 also think that Devvlmrst and Go. have not been paid 4s. or 6s, in 
the pound on the price of the 87 bajea. Notwitbstifniing the endorsements 
•of that 4s. payment on the bills, *biio truth is that it vfas paid in the 4)alaqce 
estimated #0 rem.iin due to De.vhursb and Co. alter biioir securities, including 
tlie 87 hales in (question, been realized — a balance which ts still op8n to 
final adjustment. • • 

In this vfew ifris uipmportant toconstdor why^Dewhurst and Oo. were not 
made parties t^ this? sflib. ^ ^ - 
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If; is admitted fcligt Dewhurst and 6o. wero, upon the suspension of Bevis, 

Bussell and»Oo.. unpaid vendors of tha87 bales and entitled to the exercise of 
all rights which unpaid^ vendors possess, including iihe right^fco stop the bales 
in transi’fS The first question, which ariosos, is vvliethcu' that right did not cease 
when Bevi5, Bijssoll and Go. received (if tHey recoivoty and shipped the bales at 
Liverpool. That depends upon th® jicrms ftpon which Dowhurst and Co. sold 
the goods to Bevis, Russell and Co., and sttirtefri thetri upon their journey. The 
memoranda of sale and purchase o^the goods in question already referred to do 
not profess to be more than mere memoranda. The^terms upon which the sale 
took place must bo taken to be the usual terins upon which llevis, Russell and 
Co. were in the habit of purchasing goods from Dowhurst and Co. TiKJse are 
set out in the invoices. They are similar in the case of all the f-itiipnients. The 
following is the wording of one of them : — 

“ Invoice of V2 bains goods martcod J. N. & 8. 1 59/176 shipped per * Eden Trail,’ Bombay, 
coi^igflod to Messrs. Benri, Ashley and Co. thnre on account of bho concerned, l^rucccda to be 
remitted to Messrs. Bevis. Rnssoil and Co., tjondon, specifically for the pn^tocMcn of their 
acceptances of Geo. and R. Dewhursl.’s dtafts against this or any of the^ie Khipincnt'-.” 

The letter of Dewdiurst and Go. enclosing their draft for acceptance for 
the price of the goods repeats the terms as to the specific appropriation of the 
proceeds. The letter of Bevis, Russell and* Co. Notifying acceptance of the 
dra^t confirms the arrangement. From these documents and the oral evidence 
given fn commission it appears to mo that when Dewhurst &. Co. forwarded the 
goods to Bevis, Russell and Co. at Jliivorpool, and sent the carrier’s receipts 
with the name) of the steamer by which they [85] were to bo forwarded, 
they really started tl^o goods on tlieir voyage to Bombay, eonsigiied to Benn, 
Ashley and Co, there, and that though Bevis, Bussell and Co. at Liverpool bad 
the power, by reason of tlfeir possession of the indicia of tit^e to the goods, to 
alter their destination tlioro and to start them on a difi’eront voysge, yet to 
have done so would lTa\e been a h«(uu:h of faith on their part towartis Dewhurst 
and Co., if not a violation of tlie express terms ol their contract. At Liverpool, 
Bevis, Russell and Co. never liad actual^)hysical possession of the goods. That 
was always in the hands of intennodiarios for the purposes of the voyage ; and 
tkough Bevis^ Russell •and Co. siiip}ied tlie goods in their own nafne, they 
did so in pursuance of the contract between tl^t^m and Dowhurst and Go. 
JChof did not impart to the goods a now destination.^ Tlfis circumstance 
differentiates the present case froai Ex parte Miles, 15 Q. B. D., 39, and 
brings it within the authority of Ex parte Watson, 5 Ch. D., 35. The fact that 
it was the firm of Bovis, Russell and Co. who attended to the shipping arrange- 
ments Jn Liverpool, does not render tlie voyage, which, in its inception, was 
intended to b® a voyage to Bombli7, a voyage first to Liverpool and then from 
Liverpool fo Bombaju It is not sufficient, so to say, to break the continuity pf 
the voyage — Lyon v. Hoffimng, 15 Ap. Ca , 391, approving Bethell v. Clark, ^0 
Q. 1?. D.. 615. The transit lasted, in ray opinion, until the bales were, as it is 
called in some cases, “ at borne” in Bombay. Until 4hen the right of Dowhurst 
«ud Co. to §top,the goiDds in transit bisted. •• ^ 

’ I have next to consider whether *Dewhurst and Co. did effectually stop the 
goods, or ar{y of them, in •transit so as to defeat plaintiffs’ title to tffem. 

^ • On* the 6th Decem\)er Dewhurst and Go. wrote to the Receiver giving him * 
BOticq that they, cl aimed all shipping docuuTents, goods, and procoeus of goods 
and remittances in respect of shipments to Benn, ^shley Co., Bombay, 
for which Qeo. and R.^llewhurst drqw bills, and requiring him ,to apply the 
same proceeds and remittances towards paymsnts of such^tills in accordance 

.with the terms.# of the iwoice headii^gs. On vtha 5tfi Ddfcember Dew-; 
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[ 86 ] hurst; and Co. caused a telegrani to be sent to Ritiohie, Sfeeuart and Co, : 
‘‘ Dewimrsts request give every assistance Macdonald, Bonn, Ashley and Co., 
protecting their ^ interest/' and on the 10th Deceinher another telegram: 
“ Dewimrsts claim (to have) goods ^old by them and proceodls 8t)ecifically 
applied to pay bills against goods. 'Sending il/a." This was notified to Benn, 
Ashley and Co. Since then Ritchi'e, Stouaj*t» and Co. have acted for Dewhurst 
and Co. in Bombay as well as repAisenti ng the Olficial Receiver in the bank- 
ruptcy proceedings. After the sending of these telegrams, negotiations took 
place between Dewhursts and the Official Receiver. There is, in my judgment, 
no foundation, either in fact or in law, for the argument that they amounted 
to a stoppage of the goods in transit on the part of Dewhursts. 

The letters whicli passed between the parties and the oral evidence alike 
show that on the 11th December it was arranged that the Official Receiver 
and Pixley should carry out the sale of Dewhursts’ goods which had been 
made to native constituents for cash, through Ritchie, Bteuart and Co., and tTiat 
Ritchie, Stouart and Go. should hold the jjroceeds of such goods the joint 
account of the Official Receiver and Dewhursts. When this arrangement was 
made, it was not known that the plaintiffs claimed the 87 •bales, nor was it 
known that the Official Ajj.signee assorte;! an adverse interest to that of the 
Official Receiver. At that time " Dewhursts relied on then* remedy unobr the 
specific appropriation clause in their invoices. -This claim was not then actually 
admitted by the Official Receiver, but it does not seem to have been seriously 
disputed. Its validity was left to be determined thereafter. 

On this arrangement being come to, the joint telegram of the 12fch 
DecemL** ' wa.s sent to Ritchie, Steuart and Co., in order that they might carry 
it out. This telegram was not in the exact lorm the.'tirties had agreed^on. That* 
will he found at the hack of Exhibit GH and in Exlnhit 72 to the commission : 
“ Please carry out sales to natives delivering goods af;ainst cash only and 
remit proceeds to England in joint names of Pixley and Dewhursts.” This 
arrangement; was T\ot communicated to.Mie shipowners, and it did not, of course, 
contemplate a stoppage of the goods in transit [87] by Dewhursts.** It is 
in these respects altogether different from the arrangement in Ex par^e 
Watson, 0 Cli D., 35. In pursuance of it, Pixley sent forward fclVe bill of lading 
of the G2 hales- to Ritchie, Steuart and Go. flo did not part with, and did not 
intend to part witli the hill of lading of the 62 bales, except to his agents, 
nor to deprive himself of such advantages as the possession of the hill of lading 
conferred upon him, though the proceeds of the goods were to bo remitted to 
the joint account of himself and Dewhursts. Mr. Wade’s letter, which was 
probably written afti;r Pixlev’s oxpres.ses the arrangement mor^*^ accu- 
rately than Pixley’s, arid must be considered the guiding one. Dewhifrsts’ solici- 
tors’ letter by the same mail shows the view which they*fcook of the position. 
Before it was written, Dewhursts had received the telegram of Ilth Decem- 
ber, notifying the Officia], Assignee’s adverse claim to all goods consigned 
to Benn, Ashley and Qo. In consequence of this , claim, on December 
13th Dewhurst an(T Co. had a telegram, sent to Ritchie, SfeuaH and Co. 
directing ttiern to atop, in transit, a large number of bales including the 25 bales 
ex “Clan Drummond ” and “ IBspa^iia.” They also sent instructions .to the 

* agents of the “ Clan Drummond ” and *’ Hi.spania ” in England to st6p,the8e 

V bales, but^is these wore later in date to the stops actually taken in Bombay 1 
need not further refer to tfiem. 

I now come tp the ‘^tops taken on bq^ialf of Dewhqrst and Co. in Bombay. 
On the 16th Decqm]jet the trolicitors of Ritchie, Steuart and Go. wrote to 
Benn, Asbl^y^and Co., tha* they had instructions to stop^m? t|g^ngit, amongst 
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the bales, the 25 bMes* ex ‘ Clan Drummond” and ** Hispania but as*^ 
Macdonald was tben#insolvent, and had long before parted with all documents 
to the Olfloial Assignee, this notico cannot be treated as of any value as a 
stoppage in transit of.these-bales, oven if under any circumstances a notice to 
the consign^gs can bo treated as effectual as a stoppage. I think that it cannot : 
see on this iwnt Phelps Stolces and Co. v. Comber, 29 Gh. D., 813. The 
solicitors pf Ritchie, Stduart afld Co. o4 the same day wrote to the Official 
Assignee, informing him that they had sUbpphd the 12 hales ex “ Hispania ” in 
the hands of [ 88 ] the Port Trust, *and also of steps which they had taken as to 
the 13 bales ex “ Clan Drummond "then expected.. It appears from this letter 
that previous to its date Graham and Co^ had given a delivery order for the 
13 bales ex Hispania.” The notice of stoppage to the Otfieial Assif;neo was 
valueless as in itself a stoppage in transit. It was apparently ^uitten after the 
notices presently to he referred to. ^ 

On the morning of the f5bh December, Ritchie, Steuart and Co. gave notice 
t(y firahara and Co., agents for the “ Hispania,” to stop the J2 bales which 
had been 4)rought by that vessel. It would, however, appear that, previous 
to that notice, the goads had been landed in the Dock. Mr. Ker, on behalf 
of Ritchie, Steuart and Co. acting for Dewhurst and Co., went to the Prince's 
Dock, and found the bales landed tl^re. He, thereupon, gave the*I)ock autho- 
ritieb*notice to stop them. At this time a dfelivery order for the goods had l)een 
granted by Graham and Go. ITor reasons, which I shall presently as'-ign, 1 
have come to the conclusion that this was an ineffectual attempt to stop 
these particular bales, and that t^e plaintilTs’ title as to them must prevail 
over that of agents of Dewhftr^t and Co. The goods wore *' at homo*’ before 
the nc^ice to stop wa« given. It is unnecessary to refer to other letters put in 

, on this, part of the case. The tortious act of the carrier, after the goods are 
“ at home,” cannot defeaf the purchaser’s right— v. Brown, 4 Ex., 786. 

^On the same morning of the 15th December, Ritchie, Steuart and Co. gave 
notice to Finlay, Muir and Co., agents for the “ Clan Drummond,” to stop 
the 13 bales by that vessel in transit.. At thf^ time this notice was given, it 
appo*ars, from the evidence of Mr. Ker, that these bales were still on board 
the “ Clan Drummond.” He went to the Prince’s Dock and ascertained 
that fact. He also gave notice to the Dock authorities to stop She goods. 
At# this time the goods wore, without doubl, in the i^j^ssossion of the 

* master of the “ Clan Drummond,” and, therefore, worft still in the carrier’s 
hands, and liable to bo stopped. It was, it appears to me, the* duty of the 
agents at once to have communicated that notice to the master of the “ Clan 
[89] Drummond,” and the notice to the agents is, therefore, equivalent to a 
no‘tic3 tt) him — Kemp v. Falk, 7,i\p. Ca. at p. 585. The bill of lading had not, 
at this tifne, been endorsed or handed to the plaintiff Khimji, but was in the 
hands of the Official Assignee of Macdonald, who did not hold it in any better 
ri^t than that of Benn, Ashley and Co.,» a right which the unpaid vendors 
were entitled to defeat. I think, therefore, that this notice to stop was in 

, time to defeat the plaintiffs’ title to the 13 bales. }^t is unnecessary to refer to 
the*furthefte coVrespondence on this point. On the 23rd December the 13 bales 
were delivered to the plaintiff Khimji, as receiver and under the endorsement 
of the billjbf lading, by Ibhe Official Assjguee. It is, I think, clear law that a 
wrongful delivery of’gbods by the carrier after notice to stop in transit does 

* not defeat the right of the unpaid vendor— -SeW v. Cowley, 7 Taunlf, 169. 

• • . « 

I now come to the 62 bales of which Pixley offered delifery to the plaint- 
iffs on thp 31 st Decora her, if they .would pay for them. U^ndei; the agreement 
of the 11th December beffween Dewhurst aiad Co. •and the Official Receiver 

• • . • • * * * 
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,io which I h&ve already referred, Bifcchie, Steuarfc and Co/, id my judgment, 
held them as agents for the Oflicial Receiver and Pixley, and not f(Jr Dewhursts. 
The letter of Messrs. Conroy and Brown of the 8th January 1891, is erroneous 
in stating that they were held for Dewhurst as well. It was the proceeds of 
the goods which were to be held on joint account and not the bii\,of lading. 
This possession of the OHioial Receiver and Pixley, who wero^trustees of the 
bill of lading for the plaintiffs, enured for Mfe benefit of the plaintiffs against 
Dewhurst and Co. On the 31st of December, Ritchie, Steuart and Co. on 
behalf of the Official Receiver and Pixley senbround notices to the agents of the 
five different vessels, in which the 62 bales had been shipped, to hold the goods 
for them, stating that they held Jthe bills of lading. These notices were ail 
received before the series of notices, next to be referred to, .on behalf of Dew- 
hursts were senu out. At that time four of the vessels, at least, were in the 
Dock. The dates of discharge of the hales in question were as follows : — 

1903 “ Kclen Hall ” had on the 


2nd January 1891, discharged 9 bales, leaving undischarged ' 8 


“ Inchulva ” 

do. 

do. 

do. 

0 

do. 

do. 

13 

“ Roumania ” 

do. 

do. 

do. 

13 

do. 

do. 

0 

“ City of Edinburgh ” 

do. 

do. 

do. 

12 

do. 

do. 

•= 0 

“ Wistow Hall ” 

do. 

do. 

do. 

12 

do. 

do. 

0 


Total discharged l(i Undi.scharged IG 


On the evening of the 2od January 1891, therefore, 46 bales were in the 
hands of the Dock authorities, and 16 bales weie still on board the “ Inchulva " 
and ** Eden Hall.” 

On the 2nd January Ritchie, Steuart and Co. wrote notices to the^several 
agents of the above steamers, on behalf of DewhursU and Co., of stoppage in 
transit of the above bales, except in the case of the “ Wistow Hall,” in respect 
of which no notice was given. At the end of Alio letter there was also a no jice 
to stop in transit on behalf of the Official Receiver, but as in respect of these 
particular bales he was not an unpaid vendor, the notice on his behalf may be 
disregarded. 

These notices were all delivered on the 3rd January. As to the 16 bales 
then on board the steamers, 1 .must hold, for the same reasons I gave in the case 
of the *' Clan Drururpond, ” that notices to stop in transit on behalf *of 
Dewhursts were in time. The title of Dewhurst and Co. to these must prevail. 
Tt must also preivail, T think, as to the 13 bales cx “*Rou mania.” The notice 
given to (Traham and Go., the agents of tbo “ Koumania,” on the 
15th December 1890, related not only to the bales per " ilispania,” but^ajfioJio 
“ any other bales shipped on account of Geo. And R. Dewhurst to Messjrs. Benn, 
Asl\ley and Co. ” This notice was, no doubt, indefinite, but^ still it covers the 
shipment by the “ Roumania, ’ and was given in time to prevent the bales per 
“ Roumania ” reaching “ home.” As to the 12 .halos per “ Wistow Hall ” out 
of the remaining 33 bales which wore in the Prince’s Dock on the 2nd January, 
no notice of any kind on beh*alf of Dewhurst and Co. has 4joon provqfl, and«to 
these the plaintiff s are entitled. • 

The posifciori of the remaining 21 bales raises questions of great doubt and 
difficulty. 1 regret that as to thein the case was not mpr« fully afgue^.* In 
what capacity did tlie “ Trustees of the [91] Port ” hold such goods *? Bombay 
Act VI of 1879 cojistitutc!^ them s. public body, and imposes .certain du^-ies 
upon them. Amdqgst oilier things it constitutes them wharfingers, and for 
their duties as such ^hey are to levy tolls aijd charges under section 43. Being 
a public body they ar ,0 boftnd to receive on their whftves and in their sheds all 
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goods properly tendered to them. Sectidh 62 provides that, if the master or owner 

of any vessel before landing goods at any wharf of the Board shall give the 
Boasd notice in writing th^t such goods are to remain subject to a lien for 
freight or ot^ier charges payable to the shipowner, such goods siiall continue liable 
to the satfie^lijn (if any) for^ sfleh charges as thoy.were subject to before the 
landing thereof. . The goods*, however, are to^lie in the warehouse and sheds of the 
Board at the risk and expense of the owltiersf liable to bo sold to pay the above 
lien and the Board’s charges. The sections in the Bombay Act relating to this 
subject are similar to those under which goods are landed at “ SutTerance” wharves 
in London^and elsewhere. The effect of landing goods at such wharves was much 
considered in Barber v. Meyerstein, 4 Eng. andir. App., 317, and in GUjnld'dls Go. 
V, Bast and West India Dock Co.. 7 Ap. Ca., 591. Tn the latboL^caso there was 
much difference of opinion amongst the several Judges, before^ whom the case 
name, as to whether the goods after beiifg landed were held under a contract 
or, n0t, and, if yea, with whom. The view on this point held by Brett, L. J,, 
in the Court of Appeal was, I think, that adopted in the llouso of Lords, vis., 
that the goods are landed under the provisions of the statute, and held under 
the same provisions, and that there is no contrneb with any one, In the 
statute there considered, as here also, there was no provision as to^liow and to 
whonv delivery was to be made, and*it was fceld tl'fat the landing of the goods 
made no difference in that respect, and that the wharfingers were for this pur- 
pos*0 placed in the same position as biie master, and had to make delivery accord- 
ing to the exigencies of the bill of lading handed to them duly endorsed. A 
further proposition is also, I tl^inJi, to be gathered from the judgments delirarod 
in the House of Lords, namely, that as long as the goods are subject to a stop 
order fbr freight, the hill of lading has not discharged its office, and that the 
• [92] goflds are subject to kicideuts arising out of the original contract contained 
in the bill of lading. 

• 

S'rom this it would seem to*follow that so long as they are subject to a 
lien for freight the transit has not endued. The goods are not atfhome. The 
convesrse proposition would, however, seem also to bo true, that when the ship- 
owner lands the goods under the statute, and his freight^ has been paid, his 
light of control and lioR over the gooTis is gone, and thenceforth the ^oods are 
hel(^by the statutalde wharfingers, for the consignee alone. In^the present case, 
?a3 the freight was in every instance prepaid, the masters of the several vessels, 
when they landed the plaintiffs’ goods at the Prince’s Dock, bad no longer any 
eontrol or lien over them. The Dock authorities held them under the provi,jc 
sions of the statute for the holders of the bills of lading, i.e., the Otiicial 
Beceiver.and Pixley represented by their agents, Ritchie, Sbeuart and Co., who 
in turn held lihese bills of lading as trustees for the plaintiffs. If that is the 
-correct view, the gopds ceased to be in transit when landed. 

• Great difficulty is, however, introduced t)y the 59bh rule of the Bye-laws 
•of the Port Trust, which is this : — “ Goods landed |it tlie Dock shall only be 
^eli>{|ered on producticyi of bills of lading accompani^ by a delivery order from 
the master *or agent of the vessel.” .This delivery order i5, no doubt, intended 
as a vouchor that the freight has been paid, and that there is ncjflion under 
soctiqn 62 5f the Act.^ iJoes the non-obtainipg of it by the holder of the hill 
of keep up the transit until it has been obtained, when Tihero is no freight* 

Sue, and no lien on the part of. the master ? On the whole 1 have come to 
the conclusion that it does not. The rule, I think,’ was not’iitondod to have, 
and has not^ any effect^on the rights of consignees, but*is meiSly a^departmental 
rule to prevent servants d the Board from ^eljveiing goods subject to the 
masters lien. Itdo^Rob see Jiow the agerjt of a steifimor could b© compelled to 
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* give such a delivery order. The good'?, as I have shown, are not under his 
control, after being landed free of freight. This seems tiJ be the view of the 
Dock authorities. The shod master under pressure of the cross-examination 
seems to me to have put Jhe delivery order on too CDS'] high a footing.’ In 
the case of the “ Hispania,” however, it must bo remembered that the bill of 
lading was endorsed with ‘^tho delive’^y order of the agents befor^f Dewhurst and 
Co. gave notice of the stoppage 6n the 13th of December. As to the 21 bales 
also, I think that, when the Oflicial Receiver gave his notices of the 31st 
December, the case must be treated as if lie had obtained delivery orders at 
that time. 

Whether that be so or not, 1 am of opinion that, in respect of the goods 
which were larded before Dewhurst and Co. gave their notice of stoppage on 
the 3rd of January, no notice of stoppage in transit has been proved to have 
been given to proper persons. The Dock authontios were not the servants 
of the several agents to whom notices wore given, and no duty was cajt pn 
the several agents to give information of them to the Dock authorities. Tie 
agents* duties as to the goods wore over when they had been landed under the 
provisions of the statute. Accordingly, when the latter gave up the goods 
in March under the endorsement upon the bills of ladirfg of Ritchie, 
Steuart and Co. which must be ta^en to have been made by them as agents oi 
the Official Receiver and Pixley, they are not shown to have received any 
notice of stoppage in transit, and, therefore, the title of the plaintiffs to the" 21 
bales, which I am now considering, is superior to that of Dewhurst and Co. 

The result is that under terms of the consent order of the 24th February 
1891, the plaintiffs must pay Dewhurst and Co. through Ritchie, Steuart and 
Co. the invoice cost of 42 bales (see note), with interest at 5 per cent, per 
annum from their due dates to payment. 

All parties to boar their own costs respectively. 

Attorneys for the Plaintiffs : — Messrs. Thakurdas, Dharamsi and Cdma. 

Attorneys for the Defendants : — ^essrs. Conroy and Brown, 

Note, — T he 42 bale.s in rospewt of which it was held that good notice to stop in transit 
bad boon pjveri, and for which, therefore, theplaintifis had to pay (sec order of 24th February 
swpra,p. 71), were made up as fojlows : — 13 bales ex “ Clan Drummond ” and 13 bales^a; 
‘‘Roumania ” stopped by the notice dated the 15th December 1890, and 13 bal.s 
" Inchulva ” and 3 (out of 12) ex “Eden Hall” which were still on board and undischarged on 
the 3rd January 1891. 

« 
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» 

Th& 8th dcteher, 1891. 

Present : 

’ iSlg. Justice JardAie and Mr. JusTigs Parsons. 

• • • 

• * * . 

Shekh Adam Isufbhai (O^igiflal Defendant) Appellant 

• versus 

Jamnadas Ranchordas and others (Originifl Plainfcifia) Kespondonts/' 

Civil Procedure Code {Act XIV of 1882), Sec. 28H — Suit lo ('Sttihlvik right to 
attach — Onus of proof — Right of defendant in such suit to set up the title 
of a third person ivhere defendant'.^ ow?i title derived' from such persons 
• is tainted with fraud —Decree— Execution — Registration— licqi-ira- 
ti(fn Act III of 1877, Scc^. 21 and 60 — Description of pioperiy 
, not contained in body of the deed of conveyance, hut inserted 

as a foot-note. 

0 A 

Fiflzulla owned a^iouse in Surat. On the 21 st August lS82, he was adjudged a bankrupt 
by tjie Supreme Court of the Straits Settlements, within whose jurisdiction he was then 
carrying 04 ^ business as a merchant. On the ‘20th February 18S1, ho executed a conveyance 
of the house to l\Ir. Carew, the trustee in bankruptcy^ for the benefit of his sehodulod 
creditors, of whom the defendant wmstino. The defendant held a mortgage on the hocso for 
advances made by him to l^^liiil 3 lla, Mr. Oarevv had an agent in India, one Nazar Mahomed, 
^with whom the defendant was a partner in business. On tbu20ch November 1884, the plaintiffs 
obtained a decree for Rs. 78,000^vgainst Kaizulla and another person. ,and in executuui of this 
decree they attached the house m question as the prjpoity of Faizuila. l*i‘i ir to trie attach- 
ment •the defendant, in coiisideratioi^ of tho mortg.igc-dobt duo to him, Uad obtained a 
transfer of the house from Carew with possession. No further consideration was paid by 
himat^tbe time of the transfer. On the attacMmont being levied by tho plaiutfffs, tho defend- 
ant claimed tho house as purchaser from Carew, and the attachment was faistd. The 
plaintiffs then f^lcd this su^ under section it 8 d of the Civil Procedure tJodc {Act yjLV of 1882) 
to establish their right to attach the house as the propert|Y of their judgment-debtor. The 
•plaiStiffs (the respondents) contended that the transfer of the houso by 0 arow to the defend- 
ant- was fraudulent, the defendant being a partner of Carow's agent, and no consideration 
having been paid for tho transfer. The defendant (appellant) contended that it was sufficient 
for him to show that Carew’s title was good, and that, if the house had validly passed to 
Car^iw.Jt could not afterwards bo attached for Fai/.ulla’s debt. The plaintiffs (respondents) 
on the other ha«d argued that thedofeftdttnt ought-riot to bo allowed to set up Carew's title ; 
that the transfer by Carew to him was fraudulent, and that he ought not to be allowed to 
benefit by his own fraud. «* 

^Held that tho defendant was entitled to set up Carew’s title as a defence, although ho 
might have been guilty of fraud in his subsequent dcalingi with Carew, Tf Carew's title 
•neither origi/iated in, not was uphold by ..any fraud of tho fJ^sfondant, and if the plaintiffs’ 
claim failed Sn proof of Carew’s title alone* the 195 J defendant would not benefit by his own 
fraud, but b> the proof of a t^tlo. paramount to that of both plaintiffs and (\;fondant. 

Id j. BuiC brought undpr section 283 of the Civil ^Procedure Code (Act XIV of i§82) to 
•establish the right to attach property, it is for tho plaintiff to prove that the property in 
question is the property of the judgment-debtors. • Tho onus of proof is upon him. He can 
have no right to attach property which is proved either novcrjto have^Jelonged to his judg- 
ment debtor, tor having been his, to hav^ passed out of hi.s posscssmn -ir^d ownership, and 

• Appeal, No. 88 of ft9l. * • • ^ 
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,^ecome, in law, the property of others prior to the time at which aCtachmentis sought. The 
defendant in defending such a suit may, therefore, rely on the title v^f a third person. 

A conveyance of immoveable property did noti contain, in the body of the deed, a descrip, 
tion of it suflicient to^identify iti In a foot-note, however, wuch a description '^as given, and 
it was signed by the assignee only. The deed was accepted by the Regi|trfi;r, and was 
registered, and a certificate to that effect was given under section 60 of thi Registration Act 
(III of 1877). The deed being tendered in evidence was objected to on the ground that it 
ought to be treated as unregistered, since it bad been improperly accepted for registration by 


the Registrar. «. 

Held, that the error in accepting it, if error there was, did not invalidate the registra- 
tion : see Sah Makhan haly. Sah Konndan Lai, L». R., *2 Ind. Ap., 210. 

APPBALTrom the decision of Khan Bahadur B. B. Modi, First Class Subor- 
dinate Judge of Surat, in Suit No. 237 of 1885. 

One Faizulla was the^ owner of a house at ^urat. On the 21st August 
1882, he was adjudged bankrupt by the Supreme Court of the Straits Ssttle- 
monts, within whoso jurisdiction he was carrying on business as a merchant, 
and on the 20th February 1884, he executed ,a conveyaDoo of the said house to 
Carew, the trustee of the property of the bankrupt, for tiio scheduled creditors, 
of whom the defendant, Shekh Adam r^ufbhai, wms one. Cafew had an agent 
in India, Oxie Nazar Mahomed, ^ with whom the defendant was a partner 
in business. 

On the 20th November 1884, the plainiifls obtained a decree in Surat 
against Faizulla and one Abdulali for Rs. 78,000, and in execution of this 
decree they attached the bouse in question as^jthe property of Faizulla. Prior 
to the attachment the defendant, who, as above stated, was a creditor of Faizulla 
aosd who held a mortgage on the house for advances made by him, obtained a 
transfei of the house from Carew as trustee in considei;ation of bis mortgage-debt. 
No further consideration was paid by him at Uie date of the transfer. On the 
attach- [96] ment being made by the plaintiffs, the defendant claimed the house 
as purchaser from Carew, and the atbachmenff was raised. The plaintiffs f.hen 
filed this suitvUnder section 283 of the Qivil Procedure Code (Act XIV of 1882) 
praying for a declaration that the house was the property of their judgment- 
debtor Faizulla, and, that they were entitled to attach it. 

The Court of First Instance passed a decree for the plaintiffs, holding that 
the purchase by the defendariu was void as against all the creditors of Faizq^la, 
including tho plaintiff'^. 

In appeal, a question was raised as to whether th j house had ever belonged 
to Faizulla. The Court held, on the evidence, that it had been his property. 

Vicaji (with Gokalias Kahandas Parekh) for the Appellants. 

Branson for the Kespondents. * ’ 

, Jardine, J., (holding, on the evidence, that the house had been Faizulla's 
proiierty, continued): — The house which thus belonged to Faizulla was un- 
doubtedly conveyed by him to Carew. 


Exhibit 32 shows thqt Faizulla was adjudged bankrupt by the Supreme. 
Court of the Straits Settlements on the 21st August 1882, and this adjudication 
was followe^d by a conveyance of tho house executed by Faizulla on the 20bb 
February 1B64, in favour of Carew, who was the Sheriff of Singapore and 
trustdte of the property of the bankrupt for the scheduled creditors (Exhibit 85). 

This conveyance was executed prior to any attachment of the property by 
the plaintiffs (priof jndeed to their decree), and would have been a perfectly valid 
and legal conveiyance under the law of this country. The only objection raised 
against its validity is tjiat it ought to be treated as' unregistered, since it was 
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improperjiy auuopfced fpr registration by«the Registrar of Bombay. This was the 

view taken4)y the Subordinate Judge, who, however, (as is hero admitted) made a 
mietake in saying that it wa^ registered .too late, so tjbat the case he relied on — 
Bay a vlAn&pumdlai, fO Bom.H.C. Rep., 98. — has no application. But his other 
remark is frifl 0 ,^v/£:., that “the assignment Contains no.doscription of the immove- 
able property sufficient to-identify it ” in Ifhe body of the deed, though such a 
[97] description is given in a foot-note. •Section 21 of the Indian Registration 
Act, 1877, enacts that “no non-tegtamentary document relating to immoveable 
property shall bo accepted for registratior> unless it contains a description of 
such property sufficient to identify the same.” It does not i)articulariso where 
the description shall be contained, and in the present case the Registrar may 
have thought that the provisions of the la.w were sufficiently cctnpliod with, in 
that the proper description was given in a foot-note signed by the assignee only, 
especially as Faizulla admitted the execution and genuineness of the document 
t<^ him and signed an endorsement to that eflect. Be this as it may, the document 
was registered, and a certificate to lliat effect was given under section 00. The 
error in accepting it, if error thercf was, cannot, wo think, be held now to invali- 
date iihe registration. *The Judicial Committee of the Privy Council make the 
following observations in the case of Sah Mukhun Lai Panday v. Sah Kcondan 
Lai, 15 B. L. R. R. C., 228 at p. 23C : s. c. ij.R.. 2»1. A.. 210 at p. ’210 . ->‘rt is 
scarcely reasonable to suppose that it was the intention of the Legislature that 
ever^'* registration of a deed should be null and void by reason of a non-compli- 
ance witn the provisions of sections 19, 21 or 36. or other similar previsions. 
It is rather to be inferred that the Legislature intended that such errors or de- 
fects should be classed under the general words “defect in procedure” in section 
88 of tffrie Act, so thalj innocent and ignorant persons should not bo deprived 

• of their t)roporty through tny error or inadvertence of a public officer on whom 
they would naturally place reliance.’* Section 21 of tlie Act there referred to 
(XX^of 1866) is the^same as8ecti^)n 21 of the Act now in force (Act III of 1877). 
On this point of construction wo have referred also to the Full Bench decision 
in Hardei v. Bam Lai, I. L. R., 11 Ml., 319, and the authorities on which it 
proceeds, and we are of opinion that the document must be held to have been 
fegistered in accordar^ce with the provisions of the Act (seft section 49). The 
second point,* therefore, is found in the affirmative. 

• * The purchase by the defendant from Carew has been held l?y the lower Court 

to be void as against Ca^ew and all the creditors [98] of Faizulla, including 
the plaintiffs, because the defendant who purchased the property was the 
partner of Carew’s agent, Nazar Mahomed, and no consideration was paid for 
tho trenifer. It has not been attempted bv argument in this Court to contest 
this point thb counsel for the appellant being content to rest bis case upon the 
assignment to Carejv under which the legal title to the property in suit had 
passed from F'aizulla. • 

. It was, however, contended on behalf of the respondents, that to allow the 
^defendant thus tore^bis defence on proof ot CareW^ title would be to set up a 
new case ibic him, and would also enajffe him to benefit by bis own fraud. Neither 
of these contentions are, in our opinion, sound. It is no new.^case for the 
defendant 2o allege that the property could npt be attached, because it had been 
conyefed to Carew, and, therefore, no longer belonged to Falzulha. Suc'n a plesT 

• was raised in the Court of First Instance, embodied in an issue and decided. The 
abandonment or rather the abstention from argument iff this appeal of the 

; further point, whether the defendant purchased from* Care wT cannot make the 
. ease a Dew*one. for the casetremains'the sameqply it is curt&iled the omission 
of a final link v^^icb, if redyndant, needpever bavy been added, •but of which, if 
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'essential, the omission would be fatal, xhe contention th^t to allow the defend- 
ant to rely on Carets title will be to enable him to benefit by his'own fraud, 
rests on a misconception. It is plain that, if Care\y’s title neither origin.ated *in, 
nor is uphold by, any fraud of the defendant, and if the plaintiffs' c?aim fails on 
proof of Carew's title along, the defendant will 'benefit not by higoVfl fraud, but 
by the proof of a title paramount touhat of thu plaintiffs and that of the defend- 
ant himself, and as injurious, therefore, to the defendant as to the plaintiffs. 
We think, therefore, that, if the defendant ^can under ordinary circumstances 
set up against the plaintiffs)^ claim the title of a third person, he can clearly set 
up the title of Carew in the present case, though he may have been guilty of 
fraud imeubsequeiit dealings with Carew. 

This brings us to the question, whether a defendant can rely on the title 
of a third person in defending a si^it like the present, brought under the 
permission given in section 283 of the Code of Civil Procedure (Act XIV of 
1882). The words of that section are [99] ‘ ‘ the party may institute a siSit *to 
establish the right which he claims to the property in dispute.” The, right here 
claimed by the plaintiffs is the right to attach the property in dispute in 
execution of the decree they obtained against Abdulali and Faivsulla 
on the 20t(;\ November 1884, for the sum of 78,000 and odd rupees. It 
is, we think, plain that they citn be held to have established their bright 
to attacli this pro]) 0 rty under that decree only if they prove that it is t-he 
property of their judgment-debtors. They can have no right tp attach 
property which is proved either never to have belonged to their judgment- 
debtors, or having been theirs to have passed" out of their possession and 
own ’.'ship, and become in law the property of others prioj to the time at which 
attachment is sought. The onus of proving that the property is their jud‘graent- 
debtors’ must lie on the plaintiffs, and whether or nc/u the defendant has a. ti^le, 
the plaintiffs must prove their right to attach, i. e., the tiLlo of their judgment- 
debtors. In the present case it is not proved th*;t Abdulali over had any title iv the 
property in suit ; on the contrary it is proved that Faizulla was the owner thereof; 
it is also proved that Faizulla on tbo20t!i February 1884, convoyed the property 
to Carew, and that Carew was the legal owner thereof at the time of the attach- 
ment of it. by the plaintiff's, and Carew is««till the legal ? owner of, the property 
if there has been no valid tra^nsfor of it from him to the defendant. Whether 
there has boon a valid transfer or not, is a point for determination in a contest, 
between him and Carew, not in a contest between the plaintiffs and the defend- 
ant. Indeed, the point is in no way material in the presonesuit, for no fraud 
committed by the defendant against Carow could have the effect of divesting 
Carew’s title and revesting the property in the plaintiffs’ judgment-debtor 
Faizulla. * » ^ 

For these reasons we are of opinion that it is unnecessary^ to decide whether 
or not the property was purchased by the defendant from Carew ; we hold tjiat 
the title of Carew can be relied on by the defendant ; and since it is proVed 
that the plaintiffs have no night to attach the house in execution of their decree 
we reverse the lower CourtJf, decree, and order that this suit he dismissed vdth« 
costs throughout on tfie plaintiffs • * 

t.. — , Decree re?)ersed, 

NOTES. 

* [ See also 21 AH., 210, as regard.^ the non -materiality of siict defects in rogisfrratiop ; 

and (1900) 26^Bom., 202, is regards tbo onus of proof in such suits.] * 
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TM 18th January, ^ 

Present : 

• « n • 

Sir CHARLifs Sargent. Kt., Chief JysTicE. and Mr. Justice Telang. 


Giriapa (Original Y)efendaut) Appellant 

® versus ^ 

Ningapa (Original Plaintiff) ftospondent.* 

• 


Hindu law — Inheritance — Share of adopted son where a sou h'* suhsequeniUj 
born — Western hidia — Mitakshara — V^avahar Mayuklia — l‘omt taken by 

qffpellani on second appeal not raised by him in his first appeal— Practice 
• In i?Vestern India, l^ofch in the diafcricta governed by the MitaksU:ira and Uiose specially 
under the afithority of the Vyavahar ^layukha, the right of the adopted son, whore there is 
a “legitimate son” bom after the adoption, extends only to a fifth share of Llio f.itln,r's osiato. 

In a suit by an*adopted son to recover his share in his adoptive father s stale a son 
having been born to the adoptive father subsequently to the plaintifl's adoption, the C«Hirt 
of First Instance awarded the plaintiff a fourth ftiare of the property in dispute. The 
dofen^int appealed to the District Court, but in appeal raised no question as tv) thi' extent 
of the shifTe awarded to the plaintiff. On second appeal to the High Court it. was contended 
that, in any event, the plaintiff was only iiititlod to a fifth share. 

Held, that under the circninsffinces and having regard tvj the nature of ihe question, 
the poii^t might be tal\o» in second appeal on bolialf of the defendant^ and the High 
» Court vawed the decree by awi^rdingthe plaintiff a fifth share instead of a fourth ■jharo, but 
ordered the appol^ant (defendant) to bear his owu co.sts of the appeal 

This was a socond appoal from tko decision of T. Hart- Davies. Assistant Judge 
of Dharwar. 

•Suit by an adopted son. The plaTntiff Ningapa alleged that he had been 
duly adopted twenty-throe years previously by one Dhimapa Bhikshoti, and that 
^fber the ado'iition his^doptivo fathef had executed a document in his favour. 
pr(jviding that, in the event of his. (the adoptive father) having “legitimate sons” 
•subsequently born to him, the plaintiff should receive a li^lf ^hare of his whole 
estate. Afterwards, and vs^^iile the plaintiff was living with his adoptive father, 
the defendant was born. 

The plaintiff, being dispossessed by the defendant, sued to recover a half 
sh&re^fr the property. 

Thotlefondant, Giriapa Bhimapa, denied the plain tiff's adoption and his 
elaim, and pleaded^limitation. • 

*• [ 101 ] The Subordinate Jpdge (Kao Sa*heb Babaji Lakshman) found the 
plaintiff’s adoption proved, and his claim not tiii^e-barred. Ho allowed the 
• plaintiff* a^fourth shfwe in the property in dispute. 

On appeal the District Court confirmed the decree. ’ 

The defendant then»appealod to the Iligly Court. 

^ , Manekshah J. tdleyarkhan, for the AppSllant. 

• There was no appearance for the Kespondent, 

Telang, J. : — The question raised in the argu^nent 0^1 In's appoal relates 
to the share of an adopted son, where a son is born to Jbhe adoptive father 

, ^ • l^oond Appeal, JIo. 741 of 1890. * * » 
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< after the adoption. The original text to vjhich all the authorities on thi{| question 
go back, is a text of Vasisbtha*, which xirelind quoted in the varicfUS modern 
Digests. The different readings of that text as quoted in those works do. not 
require to be considered in the present case (see Colebrooke’s notes at Stokes' 
Hindu Law Books, p. 421). All tlie principal text books of authority in 
Western India on the subject of adoption reai the text so as to mean, that 
where a “ legitimate son ” is born, after an adoption, the adopted son " shares a 
fourth part”1. And the question before us turns on the meaning of this 
equivocal phrase. The different significations of which the phrase is suscept- 
ible have been expounded in several modern text books t ; but without examining 
the groiyids for the various interpretations, it is enough to say that in Western 
India the weight of authority strongly preponderates in favour of the view, that 
where one legitimate son is born after an adoption, the legitimate son takes 
four-fifths of the estate of the father and [102] the adopted son one-fifth. 
Taking the authorities in Western India on the subject of adoption as mentronpd 
by Westhopp, C. J., in Narayan Bahaji v. Nana Manohar, 7 Bom. H. C. Rep.^ 
A. C. J., 153, we find that the Mitakshara sets out the text of Vasishtha, but says 
nothing about the interpretation of the phrase “ a fourth share. ” It is ►to be 
noted, however, that Colebrooke’s inarginil note against this passage speaks of 
“ a quarter bf a share, ” thus prol^ably indicating an interpretation identical 
with that which, as we shall see in the sequel, the Yyavahara Mayukha places 
on the phrase. A somewhat similar phrase occurs in connection with the 
provision for the marriage of unmarried daughters when a joint family is about 
to divide. And the Mitakshara has a long di 3 C\ission on the interpretation of 
the phrase there used. But the words there (Stokes’ Hindu Law Books, p. 398) 
are not identical with the words here, inasmuch as they do ‘.specify 
the tauSite or fund of which a fourt’.i sliare is *.0 be taken. An'd as we 
see from the Mitakshara’s discussion of tliose words, they also have given 
rise to very considerable differences of opinion. But it is unnecessary to 
dwell on that passage further, as owing to the different language used, as 
already point^jd out, it can throw no lighten the moaning of the text which has 
to be construed iiero. The Vyavahara Mayukha to which we must next refer, 
is quite explicit as to the meaning of Yasisjitha’s text. In^ Chapter lY, section v^ 
placitum ^5, it is said : “ He should take a quarter of the share' allotted to a 
legitimate son of his adontivA father; from the (following) text of Yasish^tha^ 
‘ when a son has been adopted, if a son of tlio body be afterwards born, the 
adopted son shall be a sharer of a portion equal to u fourth.' ” The "fourth 
share," therefore, according to this view, is to be a fourth not of the whole estate, 
but of the share allotted to the " legitimate son." The Yiramitrodaya affords 
no light on the subject, nor does the Dattak^. Chandrika, both only setting 'out 
Yasishtha’s text, and not expounding this phrase in it. The Dattaka Mimamsa 
only says that tfie adapted son " receives a quarter, not an (intire share." But 
this "explanation is not itself quite clear, and Mr. Sutherland proposes tJwo 
different interpretations of it, one of which is in harmony with the view of- the 

• See Buhler’s V’JLsisbth.4, Sacred Books of the East, Vol, >5IV, p. 7.6. And see«alsa* 
Baudhayana in the same Volume, p. 336, where t.be words inserted by Dr. Biftiler between 
brackets are t<^ be noted (Comp. Stokos^ Tfirida Law Books, 59&), The texts of DevaJa and 
Katyayanaon the point are quoted in Dattaka Chandrika, Stokes'^indu Law Boo^s, pp. 657-8. 

' * • * ♦ * 

t Mitaksl^ara, p. 420 (Stokes’ Hindu Law Books) ; Mayukha, p. 66 (ditto) ; ViramitrdQaya « 
by G. C. Sarkar, p. 124 ; Sam.sl:ara Kaustubha, p. 49, (Bombay Ed., 1861, quoting Bat^lha- 
vana) ; Dattaka T^linvmisa, p. 594' (Siolrcs* Hindu Law Books) ; Dattaka Chandrika, p. 657 
(Stokes' Hindu Law Bowks). • 

\ See Rajkumar Sarvadhi kukri’s Tajjoro Lectures, pp. 537 -tk; Mr. Justice BAN ABJl'S Tagore 
Lectures, pp. 307-^*, Dr.*Jolly’B Tagore Lectures, pp. 182-4. ^ 
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[108] Vyavahara MayukTaa, while the, other is not’*'. Looking, 'however, ato 
the origibaj text of tlfe Dattaka Mimamsa as printed in the edition published 
at Calcutta in 18rj7, and also in the edition published at Benares in 1874, we 
find*that “^jot an entire share” is nbt quite an Accurate -Ijranslation of the 
words used Vy Nanda Pandita^ The 'correct translation is "not an equal 
share.” This Ijftter phrase, too, does not perhaps irialA) the point perfectly clear. 
It seenfls t© contain an allusion tof’ texts ^whjnh apparently lay down an equal 
division between the adopted son and the subsequently horn " legitimate son.” 
Such texts are to be found cited in the ^Samskara Kaust.ubha for instance, 
(see passage cited below), and in the Dattaka Mimamsa itself (Stokes’ Hindu 
Law Books, p. 695, and compare West and Bdhler, p. 1187 and note (c) tliore). 
But at all events the phrase “ not an equal share ” rather appears to indicate 
that, in Nanda Pandita’s view, the word " quarter ” points to tlio relation 
between the shares of the after-born 8oi>%and the adopted son, not the relation 
bet\^en the share of the latter and the whole estate. It rnav, therefore, be 
Bifid to be at least very probable, that Nanda Pandita’s view was in accord 
with that»of Nilakantha. And tjie opinion of the author of the Samskara 
Kausjbubha f appears also to be the same. 

It is true, tliat in the Smriti Chandrika, a text metrical in form, not 
apboiiistic like the.one under discusifion 1, quoted as belonging tS Vasishfcha. 
in which it is laid down, that " if after he is accepted (in adoption) a legitimate 
son inborn, he becomes a sharer of a fourth share in the inheritance ” §. And 
it is also^ ’[104] true, as I suggested in the course of the argument, and as 1 find 
has been already pointed out h% Pjrofdssor H. U. Wilson (quoted by Mayne as well 
as in West and Biihler’s Digest), that to interpret the phrase "a quarter share” 
to moaiti a fourth of tRe whole inheritance would reconcile the two readings of 

• VasishtRa’s aphoristic te«t with each other, and both with the metrical text 
now referred t®, namely, by taking one-third, where it occurs, to mean one- 
thirc^ of the Jif ter- bofti son’s sharg, and one-fourth to mean one fourth of the 
whole estate. This is true, though there are difficulties even on this con- 
struction, as for instance in the case^of four oi more sons being born after 
an adoption. But, apart from this and other difilculties, it is pretty clear that, 
Recording to the principle laid down^by the Privy Council- in the cj^pe of The 
Collector of Madura v. Mootoo Bamlinga Sethupati, 13 Moore’s I. A., 1, the Court 
mutt give effect to what it finds to be the interpretation of^, Vasishtha’s text 
now actually current as shown by the modern Digests in'general use, and not 
enforce as law a doubtful mference from the words of the ancient Smriti writers. 

Passing now to the modern English text books, we find that Sir T, SxraNGE 
leayesj:his point in uncertainty. In West and Biihler’s Digest, it. is said in 
one place that, "if a legitimate be horn after the adoption has taken place, 
the adopfed son receives a fifth of the deceased’s estate, according to tlie 
preceding question! According to the Mitakshara, Chapter I, section, xi, 
pla&tum 24, the adopted son ^takes a fourth part ” (W. and B., p. 373). The 
language thus used by the learned authors of tl],at work seems intended to 

* •^See Stokes' Hindu Tjaw Books, p. 678. The other inl'erprctiption of Mr. Sutherland 
may be compared with the Mitakshara’s views about the provision for daughters, at p. 398 
of Stokes’ Hyadu Law Books.^ See also Stokes’ Hindu Law Books, pp. 55, A'H\i 

t.Thia w^jrk is stated in Steele quoted at West Biihlcr, p. 1187, to hold a different 
opvii^n.* But the phrase used there, according to the' reading of the Bonibav edition, though* 
perhaps not a very happy one, can only mean “ one quarter of his share. ” wi/ich mcaniug 
agreea with the interpretation put on Vasishtha’s text by the Vyavahatii Alavukba. 

f See as to this We.st and'Biihlcr’s Digest, p. 43. 9 

§ See Smriti Chandrika, p. 57 (Galcutt^Kdition). In tl: e translation b} Mr. Krishnasvami 
Iyer, (p. 146) the words “ in the iBheritance, ** which oceur in this, printed text, are omitted. 


67 



LL:R. 17 Boni. ,106 giriapa v, ningapa [18921 ' 

'convey the impression, that the '* fourthi part " referred to by the Mitakshara 
means one-fourth of the deceased's estate. But, as we have seen, the words 
there used contain nothing that can be said to be decisive on this point, t^nd 
nothing inconsistent with the view of the VyafraharA Mayukha^ In other 
passages of West and Biihlor {vide pp. 388, 773, 935 ; also p. 1187), at is stated 
that the right of the adopted son is to a fpurth of a son's share " or to " a 
fourth part of a share " or One-i^urth of a share as compared with the 
full share taken by the begotten son. " Mr. Mayne sets out the various 
[108] views of the subject which . have bden taken, and adds, relying on 
West and Biihler, p. 373, that in Bombay the rule has been construed to mean 
that th(^ adopted son takes a fourtii of tlio legitimate son's share. Mr. Jogendra 
Chandra Siromani, in his Commentaries on Hindu Law, takes the fourth to 
mean a fourth of the legitimate son’s share. Dr. Jolly’s opinion is also in 
favour of this interpretation. And in* the very reqently published Tagore Law 
Lectures on adoption by Mr. G. C. Sarkar, the same view is maintained^ In 
Steele’s book it is said that the proportion varies according to caste custorn ; 
but, in the case before us. no question has been raised with reference t'o any such 
custom. 

c 

As regards other authorities bearing m the subject, there is the answer of 
the Shastri quoted in West afnd Bitklor in tlfe case trom Dharwar I page 373 (3rd 
Ed.)] , and the present case comes from the same part of the Presidency. There 
is also the answer of another Shastri to the same etlect, which apparently was 
acted upon by tlie Sadar Adalat, and is also mentioned by West and i^iihler, 
p. 373. And, lastly, there is the decision of theJJigh Court of Madras \tiAyyavu 
Muppanarv, Nilddatchi Animal, 1 Mad. 11. C. Kep., 45, based principally on the 
authrnty of the Sarasvati ViJasa. All these authorities, judicial and ‘rywasi- 
judiciai, concur in the ouinion that tlie right of the adopted son extend^ bo only 
one-fifth of the wliole estate, where there is one ‘ legitimate son’^ born after the 
adoption. , ' 

It appears to us, upon a review of all the authorities above referred to, 
that we ougH't to hold that in Western hidia, both in the districts governed by 
the Mitakshara and tho.s 0 specially under the authority of the Vyavahara Ma- 
yukha, the right oPthe adopted son, whep there is a legitimate son born after 
that adoption, extends only to a fiftli share of the father’s estate. 

The Subordinate Judge in this ejase awarded a fourth share to the plaintiff, , 
and the defendant in his appeal to the District Court did not raise any ques- 
tion about the correctness of that award. In tljis Cobrt, however, Mr. Manek- 
shah has taken the point, and relied on the passage in Mayne’s Hindu Law 
already quoted. We think, under the circumstances, and having regard 
[106] to the nature of the question, that the defendant may bo allowed the 
benefit of our opinion, but he cannot be allowed the costs of this appeal. The 
decivee will, therefore, he varied by substituting a fifth sharo*'instead of a fourth 
share, and the appellant must bear*hia own cost^ in this Court. 

, Decree varied, • 

• NOTES, •* 

[ 1. An«|idoptGd but a fifth .^haru in competition with an Aui'asa son ; — (1905) 1 

C.L.J., 388 ; (1915) 29 710 (siodras).^ • J ^ 

• The rule applies.only iii such c(^npt tstiori and does not applf where there is iio such 
competition^ (1916) 40 Bom., *27 O.P.C., (iidoplivc father’s brother’s son) ; (1916) 20 
C.W.N., 489 (stridhana, step-souj), one hu.sbiud'.s son by adoption lyith one wife^ the 

other being husbandis \urasa son b) another wife). 

2. As regards tdlsing nSw p'^iats in appeal, see also (1892) 17 Bom., 303; (1902) 27 
Bom., 452. j * • ^ * 
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' APPELLATK CIVIL. 

' * • S " FULL BENCH. ’ 

« • .. PRESFiNT ; 

Sib OHARLfis Sabgbht. Kt.,^ Chief .Iustice, Mr. Justice Bayley, 
Mr, Justice Birdwood, Mr. Justice lARjiiNia anu Mr. Justice Farrar. 

Umarkhan Mahamadkhan Doshmukh.... (Original Fluintiff) Appellant 

versus 

Salekhan and others (OriginaP Defendants) llesponclonts. ' 

Interest — Enhanced rate in default of payment— I'analtu — Liquidated 
damages— -Oontract Act \IX of 167 H), Sec. 71. 

• J? proviso for retrospective enhancement of interest, in dofanlt of p.iyrneot of Lho interest, 
at a duo da^e, is geneially a penalty which should be relieved against, Siui, a proviso for 
enhanced interest in the future cannot be considered as a penalty, unless the ( uhanced 
rate be such as to l^ad to the c judusion that it could not have been intended to be part of 
the primary contract between the parties. 

THIS*was a second appeal from the decision of Kao Bahadur Ganpa,t Auirit 
Mankar, First Class Subordinate Judge of Thana with appellate powers 

thi plaintiff, Umarkhan Mahamadkhan Deshmukh, sued to rocover from 
the defendants a sum due under a mortgage-bond. 

The portion of the mortgfigfc-bond material for th(3 purposes of this report 
was as follows : — , 

, * And as to the assessment and dues duo to the Sarkar togetlier with 

samindars cesses which'are now payable and which may hereafter, ou a 
survey being made, be decreased or increased, the same are mine. 1 will be 
paying the same as I have been paying them up to this time. You have nothing 
to do with the (payment of the) dhara {t.e. assessment) : should you perchance 
[107] have to pay the assessment, then interest on whatever amount you may 
have to pay on account of such dhara is to bo calculated at the rate of one rupee 
-per cent, per, month, rnd should the balance out of the intdi:est in hh/%t (paddy) 
remain unpaid, the interest in hkat is to he calculated at the rate of a quarter 

o as*much, that is, 25 per cent., vadh savai pramane. As io these, together 
with the principal sum, whatever the total amount may be found to be due to 
you on making the account, I will pay off the same at once. * + ♦ 

The defendant Salekhan admitted the execution of the mortgage* bond, 
blit disputed the plaintiff’s right to recover the amount claimed. 

The^^High Court remanded the case for the decision on certain issues, 
including the following : — 

Whether the high rate of interest agreed to be paid on interest not^iWid 
in*any given year than on the .principal, rendered the contract to that extent a 
penal one.” 

• « The , above isoue was found by the Lower Appellate Court in the 

affirmativS, and the plaintiff appealed against the finding. 

Mahadeo Chimnajie Apte for the Appellant. 

^GhaifasJian N. J^-adkarni for the Bespopdonts. 

4 • » After argument the Appeal Court (SARGENT, C. J.. and BlipwooD, J.) 
made the following order of reference 

Having regard to the conflict of decisions between Pavay. Govind, 10 Bom., 
H, C. Bep*, p. 382, and Baghunathrav v. Yaskvant, P. J. tor 1882, p. 223, on 

* Second Appeal, No, of 1890. > ^ . 

^ J 
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the one hp-nd and Dullabhdas v. Laksr\manda$, I. L. p., 14 Bom,, 200, on 
the other, we think it right to refer it to a Full Bench to decide — ' 

Whether a clause in a bond enhancing the fate of interest ou default of 
payment of the principal debt and interest at the time fixed is to be regarded 
as a penalty ? * , ^ 

The case subsequently came cn for argument before a Full Bench consisting 
of Sargent, C. J., Bayley, Birdwood, Jardinr and Faruan, JJ. 

[108] Mahadeo Ghimiiaji Apte for the Appellant : — The stipulation in the 
document with respect to the payment of interest on interest is not a penalty. 
The bond itself was passed for the amount due upon a sum under a former 
bond. The stipulation amounts to an agreement to pay compound interest. 
It is as damages and not as a penalty 'that higher interest is claimed on the 
balance of interest, which was to be paid in kind and not in cash. We adrnit 
that, if the enhanced rate be claimed from the date of the bond, it would be a 
penalty, hut it is net so where it is claimed from the date of default. The 
agreement in question is of the latter kind. There is no conflict in the 
Bombay decisions so far as the first propo'^ ition is concerned ; but with respect 
to the seconfl, there is, we . contend, that^if a higher rate is to run from a 
subsequent date, it is not a penalty, having regard to the provisions of the 
Indian Contract Act (IX of 1872), section 74 — Basajt v. Sayaiia, 6 Bom. H. C. 
Rep., A. C. J,, 7, decided before the Indian Contract Act came into force ; *Pava v. 
Oovindf 10 Bom. H.C. Rep., 382 ; DuUabhdcts w. Lakshmandas, I.L. R.,14 Bora.^ 
200 ; Raghunathrjo v. Yashva7UtP. J., 1882, p. 223 ; Mackintosh v. Crow, 1. L. R., 

9 Cal 689 ; Nanjappa v. Nanjappa, 1. L. R., 12 Mad., 161. The latter two 
rulings are expressly dissented from in Baij Nath v. SJiah All, I. L. R., 14 Cal., ' 
248, which lays down that a higiier rate of interest is not of the nature of penalty 
under any circumstances. The same principle is laid down in Basavayya v. 
Subharazu, LL.R., 11 Mad., 294 , liai Batkishcn Dass v. Baja Bun Bahadursingh^ 
L. R., 10 1. A., 162 ; AppaRaa v. Suryanarayo,na, I. L. R., 10 Mad., 203 ; Sajaji 
Panhaji v. Maruti, 1. L. K., 14 Bora., 274. Joshi Kalidas v. KoU Dada Abhc^mg, 

1. L. R , 12 Bom., /i55, is not applicable, because there the agreement was to 
pay double the amount of the entire debt on default of payment of one instal- 
ment, and. therefore, it was held to be in the nature of a penalty— -ilrwZwjV. 
Wakuthu, 2 Mad.* 11. .0, Rep., 205. Adanky Bainchandra Bao v. Indukuri, 2 ® 
Mad. fl. C. Rep., 451. In the last case the orilianjcod rate of interest was 
75 per cent., and vet it was held to bo not a penalty. 

[«09] Ghanaskain N. Nadkarni for the KosponclontH : — This is a penalty 
and not compound interest. The intention ijp^pay compound intoj*est ftiifst be 
-clear on the face of the document. A Court of equity will not give etl(JtJt to the 
clause in this murigage y.Duhe of Somerset, White aftd Tudor's Loading 
Cases, Vol. 11, p. 1215. The bond provides that a particular rate of interest 
shall be paid on the principal, but if the interest is unpaid, a higher rat© of 
interest shall ho paid op. the balance of interest remaining ynpaid. This is not , 
compound interest Tlio clause in the boq’d is a threat to the debWr for fhe 
purpose of securing reguLr pavTnonts of interest, and ought to bo relieved against 
— Bansidhar y. Bu Ali Khun, T, L. R.,^ AIL, 260; Khdrram Singh vlBhatyani 
Raksh, I. L. R., 3 Ail., p 410 ; Narain Rat v. Uipafi iBat, 1. L. R., 8 AIL, 
185; Basaji^y. Sayana, 6 Bom., II. Q. Rop., A. C. J., 7. The parties did not 
really conteraplate^that the edhancod rate should be levied. TheVule of equity . 
laid down in SlomdLn v. Walter, White j;nd Tudor’s Loading Cases, Vol. II, 
p. 1257, should 'be followed. Section 74 of* the Indian ^Contract Act (IX of 
1872) supports opr contention, * ^ 
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The earlier cases Acided by the Boy bay Court make no distinction between 
a condition to pay eflhanced rate fr6m the date of the document and to pay 
such a rate*from a subsequent date— v. Govind, 10 Bom. H. C. Rep., 
p. 3B2 ; •Bodhunathrav w. Ymhvant, P.* J., 1882, p.*223 ; Cotjte on Mortgage, 
p.957; son V. Longk, Irisji Report^}, Vol. XVI Jl, p. 518 ; Tikamdas v. 

11 Bora H. 0. Rep., p. 203. The idea of rtmking a distinction with 
respect to a clause being penal of otherwise ^ was for the tirst time started in 
Dullahhdas v. Lakshmandas, I. L. R., 14 Bom., 200. Socticri 74 of the Indian 
Contract Act (IX of 1872) does* not interfere with the Court’s equitable 
jurisdiction. • 

The judgment of the Full Bench was delivered by ^ 

Sargent, C. J. : — The question raised by this reference is^one on which 
there has been a great diversity of judicial decision and opinion in the stiveral 
High Courts of India. As tp^this Court, fllO] liowover, we cannot doubt that 
until 4jhe Judges who decided the cases of Ihillabhdas v. hakshniandas, 1. L. R., 
14*Bora., 200, and Sajaji v. Marntl, I. L. R.. 14 Bom., 274, reviewed the decision 
in Tiasaji v! Sayana, 6 Bom. II. C: Rep., A. C. J., 7 . Motoji v, bykekh Husvn, 6 
Bom. JH. C. Rep., A. C.'J., 8, and Pava v Govind, 10 Bom. 11. C. Rep., 382, by 
the light of the more recent decisions of the other High Courts, it has boon always 
considered that an, enhancement of •the rate of interest in default ftf payment 
of the principal sum and interest at the day uxed in the bond was in the nature 
of a*p»nalty whether the enhancement was retrospective taking effect from the 
date of tlfe loan, or was prospective from the date of default of payment. An 
examination of the facts in Shekh llusm and Pava v. Govnid can 

leave no doubt, we think, that the Court was in both cases dealing with pros- 
pectivo •nhancement of interest, and in Eaghuitathravv . Yaskvmnt; P. ,1., 1882, 
p. 223, where it is plain thjyb the question was as to the enhancoment of interest 
from* the day fixed for payment of the instalments, Melvill and West, JJ., 
treated as well settled by the decisions in Jiasaji v. Sayana, PavJL v, Govind 
and l^kamdns v. Ganga, 11 Bom? H. C. Rep., p. 203, that thc3 agreement to 
pay such increased interest was a penalfeyi and ought not to bo enforced. 

The effect of the recent decisions in DuUabkdas v. Lakshmandas and 
Spjaji V. Maruti is doubtless to distinguish between prospectiVe and reh’ospect- 
ive enhancement and to hold that the latter only is in the nature of a penalty. — 
% distinction apparently suggested to the Court by the judj^meat of WiLSON, J., 
in Mackintosh v. Croio, I. L. R., 9 Cal., (>89, disapproving ot the decision of 
Kemp and PontipEX,JJ ,iri Blchook Nath v. Earn Lochnn, 11 Beng., L. R., 135. 
That learned Judge treated tho question as one to be determined exclusively 
by 'joctjjon 74 of the Contract Act, and whilst admitting that rotrospectivo 
enhaucem*ent of interest may be a* penalty, observed that ‘‘ where tlio contract 
is merely, Chat if the money is not paid at the due date, it shall ifuoiccforlji 
carry interest at *an enhanced rtite, he did not see how it could bo s;t*id 
• that*thore is any sum named as^to be paid in* case of breach. No one can say 
[111] at the time of the breach what the sum will be.’. In Mackintosh v. Hunt, 
X. L.«R.,2 Cal., 206, C«AHTH, C J., and MacpiiEJ{HO?J, J., had already ilocidcd 
^ that section *74 of the Contract Act was not applicable to case of prospect- 
ive enhanceqieut of intoreJit. In Baij Nath v. Shah Ah, I. L. R., Ji’Cal., 218, 
however, w6 find Mixtjsr and Magpherson,jJJ., holding that tiio Contract 
^etpianbt applicable to either class of cases whether the infiorost be rafciospectivo 
from ^he date of tjio loan or prospective after default, l^ecause they sny “in neither 
case is a sum named in the contract as the amount to tjp paid yi^case of broach." 

We agree with this* view of the above section of the Corviract»Act, tho solo 
object of which would appeal to have been to provide !ov the ch^ss of cases to 
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which Kemble v, Parren, 6 Bing.. 141, belongs, and inf‘which the distinction 
between “ liquidated damages ** and ‘''penalty '* has given rise to so much 
difference of opinion in the English Courts. They are fully discussed by Sir 
G. Jesskl and th^ rest of the Court in Wallis v. Srrith^ 21 Ch. Div., 243.. Assum- 
ing, then, that the question under consideration has to be decided,' as we think 
it must, independently of rsection 74 of the Contract Act, is the Court precluded 
by section 2, Act XXVIII of IBoo, from affording relief in any case? The 
Calcutta Court in Baij Nath v. Shah Ali, I. L. R., 14 Cal., at p. 254, express 
the opinion that the only law iipplicable is section 2 of Act XXVIII of 1855, 
which says that “ in any suit in which interest is recoverable the amount shall 
be adjudged or decreed by the Court at the rate (if any) agreed upon by the 
parties,' ' and that the decision of the Privy Council in Bai Balkishen Dass v. 
Baja Run Bahadhui Singh, L. R., 10 1. A., 102, supported that view. In that 
case the question turned upon the construction of a compromise or solehnamah 
embodied in a consent decree, and the Privy Council differing from the lligh 
Court (see page 165) expressed an opinion that neither the proviso tlAt an 
enhanced interest at 12 per cent, instead of 6 per cent, should bo paid from the 
date of the compromise in defalt of payment of the first instalment of the debt 
at the due date, nor the proviso for the same enhancement of interest on the 
en-[ll2]tii;p decretal money from thecate of default of payment of any instalment 
other than the first until reilizaticn, was a penalty from which the debtorought 
to be relieved. But we cannot agree with the Calcutta Court that it supports 
the view taken by that Court with respect to the application of section 2, 
Act XXVIll of 1855. The Privy Council do not allude to the Act in their 
judgment, but they treat the question oxclusivdy as one. whether the proviso for 
enhancement was a penalty to be relieved against or an alternative stipulation. 
However, the effect of the above Act was considered by Sir M. WestRopp in^ 
Pava V. Govtnd, 10 Bom. 11. C. Kcp., 382, where he says the equitable juri^jdic- 
tion to relieve against penalties was not taken away by Act XXVII of 1855, — 
a view of the Act which is in accordance with that expressed by PONTIFFX, J., 
in Bichook Nath v. Bam Lcchtin, 11 Beng. L. R., 135, and which has always 
been acted on in this Court. ^ 

Passing, then, to the consideration o' the question whether equitable relief 
should he afforded by the Court against a proviso for enhancement of interest 
in default of the payment of the principal sum, we cannot agree with the opinion 
expressed by the Cafeutta Court in Baij Nath v. Shah Ali, chat the decision of 
Mr. Justice Wilson and all the other similar cases cited by him in his judgment 
in Mackintosh v. Crow, I. L. R., 9 Cal., 689, must be considered as necessarily 
overruled. Every case of this nature, as pointed out by PoNTIFEX, J., in IjioJiook 
Nath V. Bam Lonhun, 1 1 Beng. L. R., 135, mast depend on its own circumstances. 
The instrument wliich their Lordships had to construe in Rat* Balkishen 
Dass V. Baja Bun Bahadur Singh, L. R., 10 1. A., 162, was of a very special 
character, and their decision that the provisos providing for an enhanced rale of 
interest, retrospective and, prospective, were not of the character of a penalty, 
but alternative stipulations, can only be regarded as a decision on the language 
of that particular instrument. The English cases show that it? is regarded 
as settled hiwthat where an ascertained definite sum of a less amount is to be 
^ paid at a certain day, m default of which a large sum is to be paid, the Oourt 
will treat the fatter as a penalty. It is so stated by the Judges in Astley' 
[il3] V. Weldon, 2 B. a P.i 34 C, Bir G, Jessel assumed it to, be so settled in 
Wallis V. Smith* Ch, Div., at pp. 274-5, and Lord Justice Lindley in his 
judgment in Jbbat case makes the following remark : t- ** Whether relief was 
given on the theory o( oppression, or on the theofV that the parties could not 
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have meant what thet sa*d, or whether’ by reason of the usury law. But it 
has long beey settled tlfat where a person agrees to pay a larger sum if he does 
not pay a small one, he does not mean* what he says, and the contract is not 
to ha^e the effect that one wotild suppose? it was irtended to liHve." It is in 
virtue of thig*rule that it had beqjn decidoel in IlolUsi v. Wyaa, 2 Vern., 289, 
and Strode v. barker, 2 Vern., 316^ that wl^oro tlio iiTtorest in a mortgage is 
fixed at a certain rate to be paid at fficed in^rvg.1s, a proviso that if the interest 
is not paid punctually a higher rate shall bo charged, is a penal clause, and 
will not be enforced. However, in Biirion v. flattery, 5 Bi own's Parliamentary 
Cases, 233, the principal debt was payable by instalments with interest at 5 
per cent., with a proviso that if not paid pum;tually the debtor was to^iay 8 
percent., and the House of Lords directed tlio account to be takeuun the basis 
of 5 per cent, on the instalments up to due date, hut B per cent, subseiiuontlv 
up to payment. No reasons are given by the House of Lords for their decision, 
and it^cannot, therefore, bo said with certainty whether Uioy considered the 
prc^iso for prospective enlianced interest to bo not in the nature of a penalty, 
or a rcasormblo one which should not be relieved against. The decision in 

* Mackintosh v. Grow, I. L. B., 9 Cal., 089, whore the interest after default in 
payment at due dfrte vvas thenceforth to be 10 per cent., may be supj^orted on 
the latter ground, even if the proviso i}a regarded as^a penalty. • 

Upon this review of the authorities we think the safer conclusion is that 

* a prdvwo for retrospective enhancement of interest, in default of p:i> rnent of 
the intereIRt at duo date, is generally a penalty which sliouM be relieved against, 
but that a proviso for onhancod^iijtei’fest in the future cannot be co.isidoved as 
a penalty, unless the enhanced rate be such as to load to the conclusion that it 
could not have boon intended to be part of the [114] primary contract between 
^he parties, as may well be# deemed to liave been the case in Ihckook Nath v. 
Eam'Lochun, 11 ileng. L. R., 135, and Fava v. Govind, 10 Bom. H C Hop., 382. 

J|irdine, J. : — Ilconcur in thc^general conclusion at the end of the learned 
judgment of the Chief Justice as an answer to the question which i 
in general terms by the Division Bench, vis one ot ui)() .judges who 
labhdas v. LaksJmandas, T. L. B , 14 Bom., 200, and Sojaji v. Mariiii, 1. L. R., 
1^ Bom., 274, 1 wish, to add that, i^i my opinion, this coTiclusion does not 
conflict with tlioso decisions. In the latter case we observed As laid down 
the Privy Council in Dimech v.' CorJelt, 12 Moore P. C. C# at p. 229, tlie 
hinge on which tlie decision in every particular case turns, *is the intention of 
the parties collected from tlfo language they have used." In dealing with the 
authorities, the expressions of every Judge must ho taken with reference to the 
case on which he docide^'— Uichardsoji v. McJlish, 2 Bing., at p. 248. I would 
further adfl in y, concurrence in thewiew expressed that the equitable lurisdic- 
tion to reli8ve against penalties is not taken away by Act XXVTTI of 1355 ■ 
Pdvay. Govind, 10 Bom. H. C. Bep., 382, and I think it unnecessarv to express 

* a final opinion on the scope of sqption 74 of th*o Indian Conti act Act, 1872. 

• Decree confirmed. 

• . . • NOTES. •• 

, [ 1. A retfospc'ctivo enhanceineiit of irftorosi lias been treated in Tiiclian c.'i'^e-iaw iia 

penal (1906)^34 Cai., 150 P.C^ ; (1902) 30 Cal , 15 ; (1395) 22 Cal., (15S ; (1894) 171. 

2. A prospective enhaiy^ment is not ipso faclc^ao tiyated :"--(lR98) 26 Cal., 300 at 307. 

Th® amendment of the Indian Coiitraet Act, 1R72, sec. 74, in 1R99 wider powers 

than tne previous section. ^ * 

4,frhe relief against penalty is given notwithstanding lhat tJic iiAe«pNt ^ll -iild lomain 
the only one within the Interest Act, 1855, (1912) 30 Mad., 2S9 F.C.V>vcrruliug (1902) 25 
Mad., 343 ; (1S08) 2 0. W. N., 234j 333 ; seoalso (1893) 15 All., 232.] . 
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APPELLATR CIVIL. 

" The 4th Aprils 1S92. 

Phesent ; , , 

Mr. Justice Jardine and Justice TelaSig. 

<* I 

•• % 

Gojabai and another (Ori^dnal Defendants) Appellants 

. versus 

« 

Shrimant Shahajirao Maloji Rajo Bhosle (Original 

Plaintiff) Respondent,'*' 

Hindu law — Inheritance — Stridha^n — Devolution o/stridhan belongivu to a 
childless widow — Grandson — Co-widow — lliikhand.'s nephew — Sapindas. 

A childless Hindu widow died, possessed of sttidhan consisting of ornaments given t^hcr 
on her marriage and of a house pureha«od by Urr out of her own separate inebmu. She left 
her surviving (1) a co- widow ; (*2) the plaintiil, who was grandson of another co-widow ; and 
(S) a nephew (i. e., brother’s son) of her husband. She iiad been idarried in one of the 
approved forfns. • t 

[115] Held, that the piaintdf was .i nearer sapi^ida of the deceased than either her co- 
widow or her husband’.s nephew, and, as such excluded both from inheriting the dece&sed’s * 
sttidhan . ^ 

Appeal from tho docreo of L. J. FernaildeA, First Class Subordinate Judge of 
Poona, in Suit No. 101 ol 1888. 

The plaintitl su( 3 d to recover certain property as heir of Anandibrfi, widow 
of Sha' aji Rajo Bhoslo, (]l{iief of Akalkot. Tho plfJntiff was the grandson of a 
co-widow of Anandihai. ^ 

The property consisted of oj iiaments given to AiiancJibai on her marriage, 
and of a liQUse purchased by her out of her own separate income. 

Anandibai died at Poona on the 19th April 18(88, leaving her surviving 
(1) a co-widow, Kamaljabai ; (2) the plaintiff, who, as above stated, was the 
grandson of another co-widow ; and (3) one Tulajirav, ' who was her husband’s 
nephew. ^ ^ 

The defendants set up a deed of gift, as well as a will, purporting to ha^e 
been passed by the deceased Anandibai in their favour, and also contended that 
the plaintiff was not entitled to inherit the deceased’s str>dhan in preference to 
Kamaljabai or Tulajirav. 

Tho Subordinate Judge hold that both Abe deed of gift anc^ the will relied 
upon by the defendants wore fabrications, and that the plaintiff was the heir of 
tne deceased Anandibai. IIo, therefore, decreed the plaifitiff’s claim. 

Against tfiis decision the defendants appojiled to the High Court. * « 

Vasudev (7. Bhandarhar for the Appellants : — The property in dispute 
was Anandibai’s stxidhaA. She having died childless, «bhe question is, who is 
her heir? Wo contend that either her co-widow or her husband's nephew wouldi 
be a near6r heir tlian the plaintiff’, who is a granlsori' of another co- widow. 
The Mitakshara .states in Chapter 11, section xi. placikiin 11, that* the 
of a childless woman devolves first on the husband, and failing him, 
pratya-sannah. This expression may moHii either “ iier nearest«relations/Vor his 
nearest relations If we look to the context, it would have to bo interpreted 
in the [116} former sense. And this is the interpretation put upon the words 

^ •‘Appeal No. 57 of 189q.’ ^ ~ 
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by the Mayuka in Chapter IV, section placitum 28. The language of the 
Mibakshafa.heing vague and ambiguous, the rule as laid down by the Mayuka, 
which follows the Mitakshara in this matter, should be adopted. According to 
the *Mayuka#jon failure Of the husband a childless wom'an’s siruthan passes to her 
nearest kinampn in her husband’s^ family. • In Chapter IV, section x, placitum 
30, the Mayuka* states whp are Ijer nearest kinsmen. Reading placitum 30 
with placitum 28, the rule to be deduced is tilat the lieirs to the Undhan of a 
childless widow are, next to the husband, the kinsmen onumeratorl in placitum 
30, who belong to the husband’s •family. .According to this interpretation, 
Tulajirav, who is the husband’s nephew, is the heir to Amuidihai's Uridhan, 
and not the plaintiff. Even if the words lat^jjatya simiiah l)o lal;en tc^ moan 
the husband’s relations, they should be taken in the sense in vvhicli a commen- 
tator like Kamalakar has understood them, vtj., as referring to the heirs speci- 
fied in the Mitakshara. See ^Vest and Wihler, p. 518. 'fhis appears to be a 
reasonable interpretation, as the author of tiie Mitakshara would not have 
usdd the vague words “ husband's heirs, ” unless they were meant to refer to 
the well-kntJwn line of heirs which would make them definite. The Smrita 
Chandrika also gives a similar rule of succession in Chanter iX, section 3, 
placitum 38. Aocfbrding to this interpretation, Anandibai’s co-widow would 
be the heir. • ^ • • 

Latham, Advocate General (with him Ghimashaya Ntlkatiih) for the Res- 
* pondent: — The interpretation sought to be put on the Mitakshaiu is tjuibe novel. 
The rule, tis generally understood, is that, if a woman dies without issue, the 
heirs to her siridhan are the fid^mdda of the husband. A stop-sou precedes a 
co-widow — West and Jhihler, 521 ; Mayne’s Ilinrlu Law, section 622 ; Banarji’s 
Tagore Law Lectures,* pp. 375, 377. The phiintiff is, therefore,' the heir to 
Anandibat’s stridhan. • 

Vasudev GT Bliaudarkar, in reply, cited Uachka Jhaw, Jaqmon Jha, 
I. L. 12 Cal., 31bT In the present case the step-son ])redeceaseci Anandi- 
bai. The point is not oovorod by any authority. ^ 

[^17] Telang, J. : — The only poirft of law which arises in this case 
relates to the devolution of Anandibai's property after her de^ith. In the Court 
bplow, that property was dealt with fis forming part of Anandibai's siridhan, 
and it has been similarly dealt with in tlie argument before us. We must, 
thereil'ore, treat it on the same footing. It must also be^as^mod, as in the 
absence of all evidence it was rightly assumed by the Subordinate Judge, that 
Anandibai’s marriage was in one of “ the approved ” forms.’ 

Looking, then, at the case on this basis, the questions whicli arise for 
conskloiMitjon are, first, whether the plaintitl, as grandson of Anandibai’s 
husband, atiy riglit at all to Anamdibai’s stridhan ; and, secondly, wliother, 
if he has such a right, tliat right is preferable to the right of Anandiha]^ 
fellow- widow Kamaljabai or her husband’s nephew Tulajirav. 

’ Now the general rule is thaT laid down in the Mitakshara, Chapter II, 
section xi, pi. 25: “ on^failuro of grandson, also the .husband and other rela- 
tives ^bove ni^ntioned are successors tp the wealth ” Stokes*Hindu Law Books, 
•p. 464. The *' other relatives ” tiius vaguely indicated here are moig^definitely 
described in jDalcitum 11, Vhero it is saici tliat,#“ on failure of him, it goes to 
his neare st kinsmen [^ifinndas) allied by funeral oblations. According to 

• Soe West and Buhler (:3rd Kd.), p. 21; .uifl see, toq, Ganqmaiu Balia, P. J. for 

1876, p. 81. 

t Stokes* ijiiidu Law, p. 461. I have rc^tanicd ColobrooKe’s words Iifirc, feat cho render- 
ing here given of * $apindas ’ i.-4 ncIL correct lor this Presidency. • Lallubhai v. Manku- 
varbai, I.L.R., 2 Rot^., 423 et seq.^ S. c. on appus^ 1. L. R., ^ Bom., fai. • 
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the rule as tiius expressed, the poiuts to be detercnined in this case are, 
whaiilier tiie plaiutil'f is a sapinda of Anandibai’s husband, aud, if ,so, whether 
he is a nearer sapmda than Kamaljabai or Tulajirav. On both points there 
can be no doubt. The definition of sapmda, wiiich must be taken to be the 
one applicable in this Presidency, clearly pnd in terms (see . Lallubhai v, 
Mankuvarbai, I. L. R., Bom., includes a grandson, "and indeed no 

definition of that term excludes him. And it is clear that a man’s lineal 
descendants are nearer sapnidas of lus than any collateral relatives. There- 
fore, according bo the doctrine ol the Mitakshani, as expressed in the words 
extracted above, it follows that the pldintilt* excludes Kamaljabai as well as 
Tulaji^’av from inheriting the stindkan of Anandibai. 

[118] It was, however, argued that the true moaning of the Mitakshara 
in the passage above extracted must bo taken to be dill’eront from what is 
expressed in Colobrooko’s trauslatiou ; and that jvhen it is correccly interpret- 
ed, the Mitakshara is in favour, not of the husband’s nearest kirsmen 
inheriting a woman’s property, but the woman’s nearest kinsmen in the 
husband’s family doing so. And for this interpretation, reliance Vas placed 
on the passage in the Vyavahara Mayukha., see Stokes’ Hindu 1/aw, p. 105 ; 
Mandlik’s Hindu Law, pp. 07-8, dealing with this matter. Although, as will 
presently he seen, it is not quite , necoss.a'y to decide this point in the case 
before us, J may say, seeing that it has been argued, that the inclination 
ol my own opinion is in favour of Mr. V. (i. Bhandarkar’s contention." T’or, 
I think, our general principle should ho to construe the Mitakshara and the 
Mayukha so as to harmonize witli one artother* wherever and so far as that is 
reasonably po'^sible , cj, Knslmaji Veakaiesh v. i^andurang, 12 Bom. H. C. 
Bop . p. 65. And on the point now under consideration, it is possible to 
harmonize tiiem, if both the Mitakshara aud Maymklia are understoofli to refer 
to tlie same heirs, only by diflerent description, —the Mitakshara describing 
them as sapindas of tiio iiusbaud, the Ma>ukha as sapindas of the wife jn the 
family of the liusband. But, even accepting to the full Mr. Bhandarkar’s con- 
tention on uhis point, and construing 5he Mitakshara in the sense which Nila- 
kaiitha places upon ita language," 1 do not see liow we can properly arrive at a 
ditl’erent eouclusien from that above s6aJ,od. The wife having, by her marriagei 
beon“ born again in the husband’s family " I and having become “ half the 
body of the ha.,sband, ‘i the sapiadas of the husband necessarily becom* her 
sapindas, and their degrees of propinquity to the husband and v-dfe must be helcl 
[119J to be identical L unless some specific reascAi to the contrary is shown. 
Now we bave seen that the plaintifl is tho nearost sapinda of Anandibai’s 
husband, and the question, therefore, is whether any specific reason can 
be shown for lioldnig him not to bo nearest sapinda^ of Anandibai, 

It is said that one such roabon is furuiblied by the text of Sumantu 
q*MOted in tlie late Bao Saheb Manalik’s Hindu Law, •p. 352. It appears 
to me, however, tliat Mr. Bhandarkai’s ingenious aiguuiout on this ^oint 
clearly involves a falla<j>. The text itself, it is to be first remembered, 
makes no reference to piiu sapinda lolationship at ail. and does not pj”ofe$>s 
to modify the doflnition of it. It onjy enumerates certain wlatives, and 

" Tlitj Vinimilr(jd:i> a adopts \ ijii.uit'tliwarct’* niodu uf doitcriljiiig the hoira And see West 
aod liehler, p. &17, mui notes. 'riie*>^adami Panjat !,, p. (iOO (B^/hotheca liidhi.i lid.*), adopts 
the same mode a& that ol the uhhii. ' , , 

T C/. firi Itaghnnadha v. liruzu^ o, L. 11., 3 1. A., 191 (s. C, 1. L.K., 1 Mad., 

81) ; LalLubhai K., b Bom., 121 ; and .sec Mr. Justictf BANAKJl’S Tagore 

Lectures, p. ■144, ioj^a rofcr<i*jce to a Biuriti text on this point. 

^ 1. L. K., 2 BoJii., 123 ; cf. BANAUJI’s 'i’agore Lectures, jj. 138, There appears to be 
some mistake there in the cwtation lj:om Manu, but it is iifct material lor present purposes. 

^ Of, West and Bifhltfr, p. bid ; also L L. it. bBom., iijl, and BANAJtJl’s Lectures, p. 43C. 
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states that they are within the prohibiiod degrees for purposes of marriage. Ilf 
IS true, *as»Mr. Bhandarkar argued, that the definition of the term “ sapinda” 
w^ich has been applied in the rules regarding inliuritance, is itself originally 
given ih th <4 section rdlatin^ to marriage. But it 5oes not* therefore, follow 
that a speeiaj rule about particujar relations, winch in terms refers to marriage 
only, but say 8 nothing about saj)Ui(ias generally, or*the ground of the sapinda 
relationship, can be used to limit tThat definition of sapiiulas ior all purposes 
whatever. In reference to the text in question, Mr. Mandlik lias expressed an 
opinion, that “ the preponderance f>f authoiyty, at any rate on this side of India,” 
is in favour ol the view that ''sapinda relationslup in the case of tlio step- 
mother i extends only to those relatives tlnough the s! ip- mother •who are 

specifically mentioned in the above text.” For tlie purposos uf liie present case, 
it is quite unnecessary to oxainine the authorities relied on for this position. 
Assuming it to be correct, I am iuc?Mned to think it is, it is plain that 
Mr. ^laudlik himself did not intend it to apply to matters ol inhoi itance, hut only 
t 8 marriage (see Mandlik’s Hindu Law, pp. 31G, 357, 389 — 91). And when it is 
remembered that sbep-brotliers ‘ , for instance, are not named m Sumanbu's 
text,, it is easy to perceive that that text cannot [120] be properly regarded as 
exhausting ihe s^pinda relationship through a stop-iuobher lor purposes of in- 
heritance. Again, it is laid down by^Manu jp a faiiiiliar text (Ch. [%., pi. 1H3^ ), 
that the son of a man by one of his wives is as a son to all his wives, 
f?u 1 iiantu’s own text, too, says that the wives of a man’s fatlier are all mothers ; 
and thof cannot all bo his mothers, without his being the sou of thorn all, and 
his son their grandson. Aiid^uph being the true character of the roIatioLiship, 
it would plainly be impossible to give any alleet to Mr. Bhandarkar’s argument 
oven ibit wore in itsetf of any validity. Furliber, we have tiic cases collected 
• in West* and Biibler at |>age tOi^l ct showing that a step-son 1, a step- 
dau’ghter-in-law, and a half-brother ol the husband are included within the 
sctpi-yicZa relationshi^ji And in Motiram v. Mai/ar irn, B. ,J. for 1880, p. 119, the 
son of the step-daughter ol a widow was hold to be the heir to such widow. 
Lastly, Mr. Bbaudarkar’s own arguminit proc'i**d;, upon the footing that the 
rivalVidow is a sapinda. lb is impossible, then, to hold that a rival widow’s 
grandson, being within the numerical limits of the sapiwrZa^relationslaip, is not 
•also a sapinda. And upon the whole 1 am of opinion that the reasons for 
holding the rival wife’s grandson ■ to be a sapinda are so stjjong, that to hold 
^otherwise would be to allord an illustration of a dictiiih attributed to Sir J. 
COLVlLJiK, to the effect tliAt a certain proposition may bo absurd logic, but it may 
nevertheless be good Hindu law. 1 am bound to say that 1 entirely deny the 
justice of that dictum and what it implies. And 1 cannot sanction a doctrine 
to whitjh* wh(jn coupled wdbh otlnir^stablished rules, it will he fairly applicable. 

This^oint has been so fully discussed, tliat the next argument urged.on 
behalf of the dofoiiclauts can be very briefly disposed of. It is said that •the 
view of Kamalakar, the autli^)!- of the VKada Tandava, is unfavourable 
to the recognition of sapinda relationslup between 41 w'oman and the grandson 
*of Jier rival wife. .And this argument is bastxi on the absence of all 
mention oi^ the sou or grandson* ol tho rival wile in the summary of 
[121] Kan^alakar’s view ^s presented in West and Buhler’s Digest* pp. 517-8. 
The whole* discussioji^ there, however, shoviji^ in my opinion, that this is not^ 
j[n» afscSrdance witli the view of the authors of the Digest, \\ho„ifc is to be 

• An to wliOhO»iiglits bl iniientaiice, see Stokes’ Hindu ’Law ju. lio J.iid p. «y. 

t See Manu by liuhler in Saciod Books of tho East, p. 3(^5, aud ifoto tbero, with which 
cf. West and JSuhler, • • • • 

I In Tcencowreo ChatUiji v. ^inonath Uanerji, 3 C 4 I. W. }"? , JlU, iui opinion is expressed 
in favour of a stop-^on by adoption being eutitit^ to a wou^ni's stridnau. * ^ 
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^emarkod, subsequently include the stop^aon as an heir coming in according to 
i/he piinciples expounded by them. Nor is it the view of l)r. (now Mr.' Justice) 
GaRQJMS BaNaRji, as shown in the passage from his Tagore Lectures, pp. 375-” 
7 ; see also S. G. Sarkar’s Vyavastlia Ohandrika, ‘Vol. H, p. 52i, t& which the 
Advocate-General drew our attention -- a passpge which is in substance, and in 
some parts almost in identical words, adonted by Mr. J. S. 3iromani in his 
Comraontary on Hindu Law, p. 3%. \nd wiien we look at the Vivada Tandava 
itself, the reason ol‘ tfie omission on which Mr. Bhandarkar has founded his 
argument becomes quite clear. The autho'r has dealt with the rights of the 
offspring of the rival wile, not under the exposition of the words ‘ husband's 
sapindak/ but in the earlier porticfn dealing with the woman’s own offspring. 
He there actuaUv cites the text of Manu, IX, 183, already quoted, and naturally, 
from that point of view, treats of the rival who’s children immediately after 
he has dealt with tlie rights of the wGiOau’s own qff'spring. And the author of 
the Madana Pari]ata, ’ (who is also the author of tiic famous commentary qp the 
Mitakshara named the Suhodhini), treats the subioct in tlie same manner [see 
p. 667 iBibl. Ind. Ed.)J. 

The not result of the vvliole discussion, thorefom, appears^to be this'^that, 
assuming th.e true construction ot the Mitakshara to lie such as the Yyavaharr. 
Mayuka propounds, and assuming, consequently, tliat the nearest sapindas to 
whom the property of a childless woman should go, are the nearest sapindas not 
of the husband, but those of the woman herself, in the husband’s family, there 
can still be no doubt that the grandson of i* rival wife belongs to the class so 
designated ; that, according to the views of some writers, becomes in next after 
the offspring of the woman liorseif, and helore her liushand ; and that, according 
to 'he view of others, ho would come in after the husband, but [122}* before 
his other wive.s, and such other vvives’ d.^ughters, and of course before 
other more distant heirs including the husband’s brother’s son. It was 
said, however, that as the iniioritaiico goes to tliosu nearest to the woman v.hose 
property is in question in her husband’s tamiJv, we should not accept the order 
in which heirs .succeed to the husband, becauso that order is not based on 
nearness of relationshi]), wliich is wluit luiarness must be held to signify for the 
purpose 6l the rule under considcu ation. The arguments urged in support of thiG 
contention are tiioso stated by West and Buhler, and are, in their opinion, 
outweighed by thb ar^^uinent derived fruin that “ identity of the wife with*’her 
husband,” whicli tluiy justly call * a leading principlt; of the Mitakshara,” and 
which may even be called a loading principle of the whole of the Hindu law. 
The opinion expressed by West and Jhihlor is concurred in by Dr. Banarji, p. 377, 
in his Tagore Lecture^, and also by Mr. J. 8. Siromani I , and appears tq me to 
be worthy of acceptance. And 1 may also ‘add, that, even if \^e rejected the 
guidance afforded by the princifile of tlie identity of hushai\d and wife, it would, 
in Ay view, bo diliicuU to pistify %ny application of the principle of nearness of 
relationship whicli would make either the rival \»idow or the husband's brotlier’s 
eon a nearer relation than frho husband’s own son’s son. 

But Mr. Bhand^rkai' has raised a fprther point. Ho cites .the text of 
Brihaspati 4. whicdi is qiicfcd it. the Vyavahara Mayu-[123]kha, and from that 

^ * See .ihoiitlum Hnulii iTvjv p. 177; and Hindu JBaw Introduc- 

tion, pp. lx, Jxiv, Ixvii, Ixxn 

t CommcTitarv on Hind 'i L;*w, p ^>6 , hoc also S. C. Sarkar^s Vyayastha Charifjrika, 

Vol. II, p. 522. ”• 

^ • • 

J Sen with ttogard^ > that text the uoLok at Sjokos’ Hindu l^ivw Books, p.. iOC, and also 
BAnAlmi’S 'I'agore Lectures,^). Idd. ^h:it text al.-aio forms tie suhjoet of some remarks in tho 
late Protessoc Giiictstuclkor’s pap^r on the ^deficiencies in ^e administration of Hindu Law 
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text asks the Court Bo draw tho conqjusion that the husband's brother’s son* 
takes prfecedohce over the other relatives of tho husband, and the relatives of 
the widow in the husband’s family such as th(^ plnintilT. It is, however, to 
be* renxarkeji that thatf text is nowhere' cited in tlio* Mitakshiira, and the rule 
stated by ^ijnaneshwara is not conaistoiit with it. In truth, oven the rule 
which Nilakaiftha himsel/ deduces from Yajnavalkv'a's general text is not in 
harmony with the enumeration of Heirs c^iitiij^ied in the text of Ih’ihaspati now 
under consideration. And yet tho Mayukha does not say how the two are to 
be made to stand together. The fearned aythors o\ tlie Digest h ivo placed the 
heirs enumerated by Brihaspaci after tho haslianfT, and hoforo tho woman’s 
sapindas in her husband’s family. This certainly appoavr; to hn warrsuitod by 
the express words of the Mayukha contained in phicitum 30, stokes, p. IOC. 
Yet it is nob quite reconcilaablo with the previous declaration in i^hicitiim 
that “ if there be no husband, then tho ifmarest to her in his familv takes ” tho 
woDq|in’s property. It is quite plain that some ol the persons referred to in 
Bl'ihaspati’s text do nob answer to this description at all: while of those that 
do, the hifiband’a brother’s sou is not obviously nearer than the? husband’s 
younger brother, and yob according to Brihaspati’s text tiie former would stand 
before the latter.* It cannot, thurolore, lie assumed to l)e (jniie clear, according 
to th^ view of the Mayukha'*', thak Brihas 2 )ati’s Jist states tlie tfue order of 
succession as between the heirs enumerated, or that all those heirs take proco- 
deuce, over the ones included under the designation *' nearest to her in her 
husband*^ family." Mr. J. S. Siromani indeed, in his Conirneniary on Hindu 
Law, says (p. 389) : “Taking qjl Ijhat the author says in tho cba])tor into 
consideration, it seems that in tho above list tlie relatives on tho father’s side 
succeeckin the case of "a woman married in th^j disapproved forms of marriage; 
•and in the case of a woinaji married in any of tlie approved forms of raarriage, 
the nnheritancebgoes to the relatives [124j on the side of fclie Imshand in the 
above list." But h*’ himself adds, that “ this point again is not fiee from 
doubf" And, besides, it is to beVunarked, tliat it is nob easy to provide for 
the son-in-law, in a distribution made cyi the priiiciple here indicated. 

• 

Mr. Bhandarkar in the course of his reply referred us to the case of BacJiha 
Jugmoii, I.- L. E., 12 Cal., 355, in*which the Court discusses some of the 
questions arising with reference to this text of Brihaspafci. The Court there 
was “ inclined to think that what the author perhaps meant to lay down was 
that the succession of the^heirs mentioned in Brihaspati’s text is to be taken 
subject to the rule of law laid down by him in accoi dance with the Mitaksbara 
(see Shama Churn's Vyavaatha Chnndrika, Yol. II, pp. 537-B).’’ If so, the 
toxt'faiis jio support Mr. Bhandarkar’s argument. The judgment in a previous 
passage bay! s?lid that “ on a careful consideration of the Vyavahara Mayukha 
itself (Ch. IV, sec. 10, pi. 22 — 8), it seems to he doubtful whether the autj,inT 
really meant" the " succession to bo regulated in the order in which the said 
heirs are enumerated " in Brihai^)ati’s text. If that view is correct, and it seems 

(seeGoldstucker’s Remain^, Vol. II, p. J&7). The translation fy von by Frofessor Gokistuttor, 
it wifl be nolipod, does not agree with those given by Borradailc 9 t Rao Siibeb M.indlik. 

• Probably, no doubt, Professor Goldstuckcr when translating the passage as np-ii d in the 
Daya Bhaga («ee Stokes' Uinda Daw Books, p. 257), would accept -Timuta Vabkria’s exposi 
tion of it, almost as a matl^jr of course. The Vft’amijrodaya'.s intorpretation , winch igrrea 
with J^flta Vahana’s, is referred to further on. That, work omphatica*Ily declares that it 
‘Voulci be contrary to immeinorial custom,” if tho gystcr’s son and the rest were alia \' od to be 
heirs, «.] though the*son of a co-wife was living (p. 243); see alfto BurnellV ]^\i;adaraja. p. 511, 
and Vyavastha Chatidrika, p. 539. • • 

* Mr. Justice B^NARil rather inclines to the contrary opinion.^ He also points out 
(p. 386) that the Bengal lawyor;f consider the text merely as^gencraJiy laying down the 
right to inherit f not the order of succession ; (see, too, pp. 428 — 48Jj). * • 
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be identical witli that which has juat^beon set out fron5 Mr. J. S. Siromani's 
work, the result is nearly the same as it is on the construction of that text 
which prevails in the Bengal school as laid down by Dr. BanaIUI (see Lectures, 
pp. 386, 428 — 433), and does not help the ’appellants before us. But 
Mr. Bhandarkar argued that the heirs specifically named in Briha^ati’s text 
ought to be given precedence over those who come iu under th* general desig- 
nation, each group of them taking'preQpdence in the class (vis.f that of husband's 
kinsmen or parents’ kinsmen) to which it belonged. There is, however, no 
authority for this view. In West aud Buhler's Digest the precedence is given 
to the whole of tlio enumerated heirs, and the ground for such precedence has 
already, been statcjd. If tliey are not treated as one class, there is apparently 
no other groun^l for the preference than is indicated by the principle mentioned 
in the Vyavahara Mayukha, Chapter TV^, section Vtll, placituiu 18. But that 
principle as there expressed appears bo intended to apply only where there is 
a “ compact [128] series.” This Court in Mohandas v. Krishnahni^ I. L. R., 
5 Bom., 597, declined to apply it in the case of handhus, so as to give to the 
bandhus expressly named a preference over tliose who come in under the general 
definition. I think this is the authority which wouVi ho more applicable in 
the matter before us, and no such preference oi tlie desigirated persons can, 
therefore, be allowed in this case. 

It is to he remarked also that the text under consideration, in order to be 
accurately applied, has to he restricted by limitations which are not ;star.ed in 
it. Nilakantha supplies one restriction, which may ht* accepted as implied in 
the provisions of the text itself. But when nio, by adding an(*ther similar 
restriction, postpones these enumerated heirs to the husband and the parents, 
I has no warrant for so^loing in what is expressed, or even in what is implied 
in that text. There is thus a good oeal of dif^'’culty in the practical applict^tion 
of the passage of the Mayukha whicii Mi. Bhandarkar has relied upon. A 
further point is suggested by the mode in whicli the Virainitrodaya dealpr with 
this text of Brihaspati. .According to tho interpretation there given, the 
grandson of tho rival wife is actually specified as an lieir in this very text. It 
is not necessary to oxaniino th(j process by which this result is reached. The 
result itJfelf, liowovor, is thus clearly stated by Mitra Mi.sra, after setting forth 
his exegetical gloss on Brihaspati’s text. “ Hence on failure of heirs dowm to 
tho daughter’s son, ^rst the aurasa inherits, after him Ins sons and grandsons 

In their default, the son of a rival tvife. her 

son and (jraiuhon (become heii s in their ord(5r) ; by reason of their being, under 
the circumstances, the givers of the pinda and the li(iuidators of the debts, by 
reason of the text of Manu cited above.”’ It seems [126] to me proba{;le .that 
Nilakantha did not understand the text iif %ho same manner m Mitra Mi&ra. 
Bpt as ho mereiv sets out tho text without any gloss on its terms, it is not 
possible to give a very coniidout opinion on this point. 

Besides the difiiculties above glanced at, it is worthy of remark, that this 
particular passage in thc^^Tayukha, and the text ot Brijiaspati on which it is 
based, do not, as laj*as J have boon able Jo see, appear to have been anywhere 

* Mr. Jfufiticfi Banarji spunks of the “order of succecatni^” in the Viramitcodaya and the 
Mayukha and Smriii Chmdnka the*f.amf' (Tagore Leetur^is. p. 374), seJ, queers. The 

* translator of tho Smriti Chaiidnka Ip, 135) refers to Bribaspati’s text as tranblr^ted at JI 
Colebrookoi^ Digest, p. G21 . That tran'lation agrees lu all important respects with tb .3 
translation in Mr, Ju'^tiee llAN'VR.Il’h Bremns, pp. 373 4, and both are basi’d on Mitra Misra’s 
and other writer.*.' ^nterprctM-ion of tlie text, not “ on additions not borne out by tho San- 
skrit text” as, Mr. Krishna Swanii Iyer suppq^sed. As to the ^Smriti Chandrika itself, on 
which Mr. Bbandarlvar relied, see^ Vyavastba Chandrika^ pp. *541-2 ; and Wooma Daee v. 
Gokoolanund Dibss^ I. Ci. it,, 3 Cal., 694 
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relied upon in any of*t.he responsa prii^mtum collected in West and Biihler’s • 
Digest, (cf. AS to this hallubhai v. M anknvarbat , 1. L. R., 2 Bom., 419). The 
sonsin-law who comes in under this passage, a^nd who could hardly come in 
under the other rules, ahd wtfose case, therefore, would afford a crucial test on 
this point, no place in the list of sdpindas whose cases are enumerated in 
West and BiiblSr. But wjiatever^may ho iho propci' conclusion to ho derived 
from a consideration of the variou 8 •circur] 0 st^y^ces now dwelt upon, and what- 
ever may be the rule which ought to be applied in cases whore tho Mayukba is 
the governing authority, it seems th me that in dealing with this case, coming^ 
from a district in which the Mitakshara is th(3 pjframount authority, we are 
not bound to apply this exceptional and anofnalous rule of tl.e Mayukjia and 
more especially so because that rule forms part of a scheme ot succession to 
stridhafit which in most important particulars is entirely differ(3nt from the 
scheme of the Mitakshara. Recording tcT^his latter scheme, as nlready shown, 
the rfaintiff is a nearer sapinda of Anandibai and hbr liusband than either 
Kamaljabai or Tulajirav, and, therefore, the defendants cannot avail themselves 
of any jui teriii to resist the claim of the idaintifl to Anandihai’s profxjrty. 
That j^laim has been properly allowed by the Subordinate Judge, and his decree 
must be confirmed with costs. 

Jardine, J. : — The question of Hindu l^.w wh^h was argued before us has 
been dealt with by my brother Tklang in an exhaustive judgment in which 1 
concuT. 1 now proceed to give the decision of the Court on the (piestions of 
fact, of which two were argued. (Qis Lordship then discussed the facts of 
the ease, which are not materiiiLto Hhi* report.) 


• NOTES. 

J 1. 'fhe husband's heirs a^o the heirs to the siridhana of a i hildlcss \vid(.w who had iiecn 
married in an approved form : — (190fi) 130 Bora., 131 P.0,, wh»ire Bribaspati’.s text was 
explai«ied ; (1908) 30 Bolii,, 607 ; (1908)^ Bom, L R , 17 , {Mm) 5 Bom. L. K , ; (1.S97) 
‘25 Cal., 354 ; (1916) 20 C.W.N., 489, In (1911) 36 Bom , 330 F.B. : IJ Mom. L. U , 89 it was 
pointed out that the soA'crul rules regarding Hfidhana i t s.sion aerording l.n the form of 
marriage should be so nncler.stood as to mean the nearest reUtif>n.s o/ the propo.siin.s but 
through the husband or the {atbor respeetavcl^", w'helher under < lie Mitakshara. or tlH^lUayukha. 
* ‘2. The presumption in the absence of evidence to the contrary as to the for 7 n of 
.maftiage whether among the IMvijas or the Sudras is that it was ecjcbrated according to 
Brahma rites :'”(1909) 32 Mad., 512 ; (1897) 25 Cal., 354 ; (1910) 1!? Bom. L.R,, 545 ; (1909) 
6N.L.R., 103.1 • 

[127] CRIMINAL REVISION. 

• • • 

The Hth April, 

• Present 

Mr. Justice Bhujwood and Mr. Justice Parsons. 

Queen -Empress 
•versus 
Babaji^ . 

i” 

, • Penal Code [Act XLV of 1800), Sec. 600^Defamation--Statcm^^nt by a 
• • vntness — Privileged, , 

A witness cannot bo prosecuted for defamation in respect of slJjjjbtTjmenta made by him 
when giving nvideuce in su judicial proceeding. ^ 

* Criminal Revision, No. 1^8 of 1891.* • 
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The acciiRod was examined as a witness in a suit pending in the Mamlatdar’s 
Court. It) his dr3position he stated that the complainant had onoe b^ed convicted 
of an offence by a Criminal Court. ' , 

For this stau’emont tlie complainanti prosecuted thh accused ofi a charge of 
defamation, under section 500 of the Indian Penal Code, before^a Bench of 
Magistrates at Poona. ^ . * 

The accused was convicted \of defamation, and sentenced to pUy a fine of 
Bs. 15, or, in default, to sutler simple imprisonment for fifteen days. 

The High Court sent, for the' record and proceedings of this case in the 
exercise of its revisional jurisdiction. 

There was no appearance for the Crown, or for the Accused. 

The judgment of the Court (Birdwood and Parsons, JJ. J was al 
follows:— ^ . 

In Baboo Gunnesh Duit v. Mugnperam, 11 li L. E. (P. C.is'^l, the,'!^^^ 
Council decided that witnesses cannot he sued in a Civil Court for damagefe^i 
respect of evidence given by them upon oath in a judicial proceeding. The 
judgment in that case contains the following observations : — 

"Their Lordships hold this maxim, which certainly ha*s been recognized 
by all the Courts of this country^ to be* one i)asec] upon principles of« public 
policy. The ground of it is this, that it concerns the public, and the adminis- 
tration of justice, that witnesses giving tlioir evidonco on oath in a O&uft of 
Justice should not have l)ofore their eyes the fear of being harassed by [128] 
suits for damages ; but that tlio only „peiiaUy ^thoy should incur, if they give 
evidence falsely, should bo an indictment for perjury.*’ 

With reference to this judgment Mr. Justice SfiEPHBRD obsoi’ved in 
Manjaya v. Shesha Shetti, 1. L R., 11 Mad., 477, that public policy must no‘ 
less require that witnesses should fiot be expoaeri oo the feai- of prosecution, 
except the prosecution for perjury. And the learned Chief Justice pf the 
Madras High Court applied in that case, twhich, like the present, was one 
where a witness w^as ])rosocutod for deljiimation in respect of a statement made 
by him when giving evidence in a judicial proceeding), the observatiSns of 
CoCKBUfN, C.J., ki Seaman v. Netherclift, 2 C. P. D., 53, and of FIELD, J„ ip 
Goffin V. DonneUy, b Q, B. D , 307, as to the rules of public policy whiefr 
subordinated the intc3rest of the individual to that of a higher interest, oiz.^ 
public justice. With reference to the case of Ilinde v. Baudry, I. L. R., 2 Mflbd., 
13, Sir Arther Collins remarked - 

" The Judges there said that the principle of public policy guards the 
statements of a witness against an action, whether the) statements are malicious 
or not. I think the same observation will, apply if the crimini\l law is set in 
motion and proceedings are taken under section 500 of the Indian Penal Code. '■ 
If petitioner gave false evidence, lie can be punished for that offence. I, 
therefore, hold that the petitioner* was wrongfully convicted of defamation^' 
Following this ruling, and having regard 'also io Dawan Singh Mahip 
Singh, I. L. R., 10 All., 42S, and Bhikumber Singh v, Beciparam Sircar, I. L. B.,^ 
15 Cal,, 264, we revotse the conviction ap’d sentence, and acquit ^he accused 
of the offen^se of defotmation of wliich ho lias been convicted, and we direct that 
the fine, if paid, be refunded to kjm. „ ' ^ i , 

• • ‘ * * • , 

• ^ NOTES. • • 

[On grounds of public pohey,* there extendh, iu respect of defamation,* absolute privilege 
from civil proceedingi, (3872)^ 11 JB. L*. R., :i2l I\ G. ; (1900) 25 Bum., 230, and from 
criminal proceedlngR also, according to the Bombay apd Mtldrau deoisiouB, to persons 
connected with judicial proceedings wfiether as Judge, 17 M^d., 87 ; or Cotmsef, 10 Mad^ M ; 
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(1908) 19 217 ; ^Bom. !•. B.. 3; (I 834 ) 19 Bom,, 340 ; sco, however, (1907) 9 Bom* 

L.B., 1287 ; O'hparly, (1906) 30 Mad., 22^ [see, also, (1912) *23 50 whore the Registrar 

was jiofc treated as a Court] ; or complainant, fl912) 37 Mid., 110 ; 11 M.L.T., 431 [see, also, 
(1891) 19'Boav, 51 whero'thc edquiry was not treated as juSicial prooSediugsJ ; or accMscd 
(1908) 31 MaA., ^00 ; (1912) 36 Mad. ,.210 : 23'M.L.J., 39 F.B , or witness, (1892) 17 Bom., 
127; (1893) 17 BoA., 673. . , . 

The Calcutta and the Allahabad lligb Cceirts«and the Punj.ib and tho Sindh Chief 
Courts, however, judge the question solely by reference to tho Indian Penal Code as regards 
criminal proceedings, thus recognising orify a qualified privilo^o : — (1913) 17 C.W.N., ?97 ; see, 
also (1914) 41 Cal., 514 — (counsel) ; (1909) 36 C-il., 375; {counsel); (1905) 32 Cal. 756 (witness); 
(1899) 27 Cal., 2G2 (witness) ; (1903) 8 C.W.N., 292 ;*(in affidavit) ; {P)09) 13 1087 

(accused) ; (J913) 17 C.W.N., 449 ; (1007) 29 All., 685 (witness); (1912) P.L.^4., 244 : 15 I. C., 
494 (witness) ; (1911) 6 S.L.U., 133 : 13 I. C., 217 (purty).J 

• ^ 

[129] ORIGINAL GlYlh 


The 16th July, J892. 

• , Present ; 

Mr. Jcsticjs Bayley (Acting Chief Justice), anu Mr. Justice Fabran. 

. . 

J, G. Smith and others Plaintiffs 

versus 

Ludha Ghella Damodar Defendant.'’ 

Contract — Cotistructtou — Custom or usaye qualifying contract— Evidence — Evi- 
• dcnce Act 1 of 1872, t:\ec. ^)2, proviso 6 —Shipment, mraning of - Arbitration 
— *Appoinimemt of umpire by arbitrators — Alodr of appointment prescribed 
bii contract — DeUtgation by arl^Urators oj their right to appom:- umpire. 

On I8th April 1890, the defend»?irit signed a contract (No. 3053) to buy from the pUiiitiffa 

25 balqjigrey dhoties “ June shipment, in four^obs, wi:h an interval of four w^eeks.” These 
goods were not supplied, as they could not be obtained at the price limited. On 24th • 
SLeptembor 1890, the defend'^nt gave the plawitifis an order at an incrl^ased limit #f price in 
the following terms ; — “ Please telegraph rour Manche.ster friend.*: to purchase on my account 

26 hiftos grey dhoties relating to No, 30 >3 at an all round advance of lri..per pair on original 
limits for November, Decembi'f, January shipments, in three montbfy lots, about 8 bales to 
be shipped in each month,” This* order was accepted and the goods were shipped as follows ; — 

6 bales were handed to the carriers (the S. & N. \V. Railway Co.) in Manchester on the 28th 
Nov«unb(jr 1890, and were shipped at Birkenhead on the 9fch December 1890 ; 6 bales were 
handed to the tsiime carriers on the December 1890, and wore shipped on the 1 3th 
Docombor 1890 ; 10 bales wore handed to the same carriers on the 23rd December and 1 bale 
on tlys 24th December, and these IL bales were shipped on tho 6th January 1891. The doh 3 n- 

. dant Refused to accept the goods. contended that the documents of 18th April and 24ih 
Bepteihbcr should bo read together, and that the final contract was lor November, December, 
fanuftry shipments, in thtee monthly lots, at intervals of ftvir weeks. He also contended 
that tho shipmont on the Oth December 1830, was a late shipment, and that Jic was not, 
therefore, boivid to accept the goods under the contract. As to this la.st ccbtention the 
plaintiffs jallcgCd that by th% custom of Bombay ia tbc»8ase of contracts made with membera ^ 
of tho Native Piece-goods Association the date of the carrier’s regarded 

as thc^dato of shipment, and th^t, under such a coirtract as , the one in question, delivery to 
the Railway Company or other inland carrier was equivalent shipmeiA. "i’bis custom, it 
was alleged, oniginated in cQnsequence of the above Association havimj agr«'iid thai all nie^A- 

~ Small Cause Court Suit. No. 25439 of 1891. , 
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f* goods ordcr<^d but by its members should be conveyed to BomKay by certain lines of steamers 
only and by no others. It was .stated that, unless some such chstom existed, 'it would in 
many instance.s be impossible for Bombay merchants to carry out their contracts, as no 
steamers of the selected lines might be available. The Judge of the Court of Small Caubes at 
the hearing found that the alleged custom existed, and was generally accepted and under- 
stood by merchants and dealots in Bombay. On reference to the High Court, 

£1301 Held- 

(1) that the contract finally agrotill onSvas that ‘25 bales relating to No, 3053, (i,e, the 
document of the 18tb April) should bo purchased on defendant’s account at an ail round 
advance of Id. per pair on the ( riginal limits. Such bales to bo shipped in the manner and 
at the times mentioned in the document of the 21th September '<890; 

(2) tnat evidence of the .illeged custom or usage of trade was not admissible under sec’ 
tion 92, proviso (b), of the Evidence Act (Tof 1872) to explain or vary the natural and ordinary 
meaning of the words in the contract. Tlie parties contracted for a shipment on boar3 of a 
ship or steamer, and to allow evidence of a usage that delr/ery to a Railwa 5 ' Company at an 
inland town should bo regarded as equivalent to shipment on board a vessel at a seapoA to^n 
would be to allow evidence of a usage repugnant to, or inconsistent with, the express terms 
of the contract. 


The contract in quc.stion provided that di.'^piitcs bol ween the parties wore to bo loferred 
to the arbitration of two merchants, and that shou i the arbitrators be unable bo agree they 
should appoini an umpire. The*’ plaintiffs and delendant referred their di.sputo to tWo arbi- 
trators. The.sc arbitrators disagreed in their report, and reforn^d the case to the Bornbay 
Chambor of Oommcrco for the fippouitinc/it of an umpire. The Chamber of, Commerce 
appointed an umpire, who made hi.s award. 

i/cld, that the appointment of the umpire \Vasr in valid. The arbitrators could not 
delegate the power of appointment conferred on them by the contract, 

CaSU fc»*‘tiod for tlie opiniiin of tiio High Court by G. W. Ghitby, Chief Judge, 
of the Small Cause Com t, Bombay, under 'socbiori the Presidency Small 
Cause Court Act, XV ot 

The case was stated as iollovvs : — * * 

1. Jn this case the plauitiiia suo to recover Bs. 2,000, part of a sum of 

Rs. 2,112-1-3, as vlainagos susb.^ined liy'^thein in conscxiuonce of the defendant’s 
failure to take delivery of, and pay for, 25 bales grey dhobios which he had 
agreed to J3urcliase from the plauititfs. » • % 

2. Thu contract with the plaintifl’s was admitted by the defendant, though 

question was raised as lo the proper construction to be pub upon it. On thcf 
18th April 1490, tho defendant signed a contract (No. 3053J on the printed form 
of ilio plaiutiMs’ ollico ior tho purciiase of 25 bales grey dhotios, “June ship- 
ment, in four lots, with an interval of lour weeks.” The goods could not 
be obtained at the dciendaiit’s limits, and so were not supplied. On.tlie 24th 
September 1H90, the delondauL gave to tile' [131] plaiutid's ad orjler, at an 
increased limit, in the following terms ; — “ Please telegraph your Manchester 
fridnds to purchase on my account 25 bales grey dhotios relating to No. 3053 
at an all round advance of id, per pair ob. original limits for November, 
December, January shipment, in throe monthly lots, about Shales to be shipped 
in each month. Kei^y in«10 days.” • • t ^ 

3. The last mentioned order was Accepted, and the goods supplied and 
shipped asf* follows : — 6 bales were banded to the curriers (the N. W. R. 

, Company; in Manchester on tlie^ibtli November 1890, and •shipped afBirlfenhead 
on the Obtk December l^^OO, per S. 8. “ Clan Graham ; ” 6 bales were handed' bo 
the same carriers op the 4th JJecember 1890, and shipped per S. <6. Brankoome 
Hall,” on the December 1H9U ; 10 bales wore handed to the same carriers 
on the 23rd •Decepiber and 1 bale on the 24th December, and these 11 bales 
were shipped ^jer S**S,.“*Wern04ih Hail ” on the 6bn January 1891. 




4. The defehlantf ijohtended that the documents of fche 18th Apn7 ancf 
24th Sopt6mJ;)er must be read together, Jiud that the final contract was for 
November, December and January shipments, in throe monthly lots, at interval 
of foVr weeks. This can hairdly have dieefi intondad, tlio arrangements 
being inconsigJent and incapablo of^being taken as one; o.jj., if goods were shipped 
on Isb Novemfier, (which would satisfy tlio term “ N«v«3mbor shipment ”). the 
next shipment would have to be* made on the 29bh November, and not in 
December at all, and the third in December anfl not in .Jainiai v. Tb was further 
contended on behalf of the dofendant^thab the shipment per S. S “Clan Graham’* 
was a late sliipraenb, and that, cousequeiitly, the deJ^endanb was not bound to 
accept the goods under the contract. ^ 

The question whether tlie said shif)tnent was late or not il'#po)jds on the 
further question, whether or nob by bhofjustom of Dombav, in t.ho case of piece- 
goods ordered out by m 0 mber 8 rf)f the Native*Pieco-goods Association and shipiied 
by^onli of the Conference steamers, the date of the cHrnor's weight note must 
be regarded^ as the date of the shipment. Tliis was olie main point in issue in 
the case, and my finding on it is given in tho following paragraphs. 

• 

[ 132 ] 5. it was proved liofore me that somo six years ago the N;»t;ive Piece- 
goods i^ssooiation took for tho first time to arrangmgjihoir own froigh*. contracts, 
an^ by an agreement with four linos of stoainers, (which has since been renewed 
frorn tkno to time as required), they agreed that all piece-goods ordered out by 
members ^f the association should bo conveyed to Hombay by steamers of those 
four lines only and no others. after, and iii consequence of, this action 

on the part of the piece-goods dealers tliat the alleged custom arose. Tiie roai^on 
for it isiohvious, as, unless somo .such custom existed, or express provision were 
Inado to Aieet the case, it vw^uid in many instances be impossible for merchants 
in iJbmbay to tarry out thuir contracts, (ioods, for instance, ordered for a 
Janiiajjy shipment might bo sent to Birkotihcad early jn tho rnontli, and, 
because no Conference steamer was ready before the .‘list, might ho detained in 
Birkenhead until Fehruai v, and so th^ contract would not bo coitiplied with. 
To meet this difficulty it is alleged tliat it lias, for the last six years or thore- 
j^bouts, been the custom to treat the date of tho carrier V weight notes in 
Manchester as the date of shipment for the purposes of carrying out such 
gonk’acts. As to the existence of t^uch a custom, a large body of evidence was 
givQn before mo by gentlemen, partners or assistants of trjidiuglirms in Bombay. 
Their testimony was unanimous as to such custom obtaining in Bombay; while, 
on the otlier hand, not a single wdtness Nvas called on tho part of the defendant 
to disprove it. Of course, the onus lies on tho plain tills to prove a custom on 
which *tlfey r^ly ; but it seems c^iyous that, if no such custom existed, ample 

tesbimony*should not be found to meet tlmt given on the plaintiff’s’ behalf. 

• 

• 6. It w'as contouded for tlio defendant ihat no spocitic instances cou](f he 
shown whore such custom hai^ been objected to and had boon forced on an 
unwilling party. Though, no doubt, such evidence would he valuable, .1 did not 
^confefider it tj^isolutcly fissential. If it wore a custom vv^^icli ip itself was so reason- 
able and universally accepted that nd ono had ever disputed, it could never be 
proved in a*Court of law. "At the same time alinost all the witnesses* stated that 
cogsplaints nad boen.rftftdo in their office by deiflors on account.of late sliifinionts, • 
i)Ut tT^iat tba dates of tho carrier’s weight notes wore always accop!.#al by such 
[ 133 ] dealers equivalent to the date of sliipmonb.- Then, n> was con- 

tended that the fact that somo firms insert a clauso ii> their %onti acts expressly 
stipulating Chat tho date of j^lie carridr’s weight notes should count a.s the date 
of, shipment showed that no such general custouPexisteef. The evidence before me* 
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’ however, wfent to show that such a practice was by nO means universal, and 
that when inserted, it was so inserted ex majore cautela^ ind not in §i,nj7 way from 
ignorance of, or disregard for, the genertil custom. On the evidence, therefore, 
before me I am (clearly of opinion that the cuht(S.rn, asr alleged, d 9^3 oxisl and 
has existed for some years paat, ami h^^on generally accepted and understood by 
both merchants and dealers in Bombay, * 

7. It was contended on bejial^of the defendant by his couns^el, (but not 

till he comtnenced to open his case), that evidence of such a custom was inadmis- 
sible under section 92 of the Evidqnce Act/ The objection was taken, it is true, 
by the pleader for the defeil'diinb during the examination da bene esse of one of the 
plaint jO‘s’ witnesses on the 14th .kanuary 1892, but was not then pressed, and was 
never taken f[uring the hearing of tlio plaintil’fs’ case. It cannot, I think, be 
successfully maintained, and if not, it follows that the first shipment by S. S. 
** Clan Graham” was in time, and /that the dojeiiclant was not justified in 
refusing the goods. « 

8. The goods on arrival in Bombay were tendered to the defendant in the 

usual course, and he refused to accept them on the ground of late shipment. 
Much cortospondence ensued, the plaintiffs insisting on an arbitration ii> terms 
of their contract. The goods were, in fact surveyed er parte by Mr. Black on 
behalf of tke plaintiffs, but the plaintiffs* after^^ards consented to cantiel that 
report, and tlio matters in dispute— f?., defective quality and late shipment — 
were referred to two arbitrators, Mr. O. Schili;^zo for the plaintiffs and 
Mr. Purshotain Kuverji for the defendant. On the 4th of August 1^91, after 
these gentlemen had liold their survey, bfit befpro tljoy made their report, the 
defendant wrote, ;.':iYing the notice for arbitration was too short ; that contrary to 
arrang .ment Mr. Black’s uiport hud been shown to the tlrbitrators, and«bhab he 
repudiated the arbitration proceed- [134 j ings. Tkore is, 1 may mehtion, no* 
evidence of any sucli arrangement as alleged. Ontbeobh August 1891, tlie arbitra- 
tors published theirrepoit, but as they disagreed tliey reforiFcd it to the Ch/imher 
of Commerce, in tlie usual way, to appoint an umpire. Mr. J. S. Symons, of 
Finlay, Muif k Co., was accordiugly ajji^intod, and alter survey rtiported that the 
goods were a fuir bender against the conti act ; that tlie dates of the carrier’s 
notes m^at he b:ik<in as the dates of shipiyent, arul that^tho slight irregularity^ 
must bo met by the adjustmont proposed in plaintiffs’ letter of the 27th April 
1891, ix., to iillow 'iitorest and exchange on the shipment as of intervals eff 3Q 
days. It was provc'^^ Ixjfure me th it the defendant woul<l not be in any way 
prejudiced by the third shipment being made too early ; especially if, as suggest- 
ed by Mr Symons, an allowance was made to liiru in terms of the plaintiffs’ 
letter of 27th April 1891, in respect of interest and exchange. ^ 

0. The defendant declined to he hound 'bv tlio said award, ami the plaintiffs 
accordingly tiled this suit. 

c • 

• 10. As to the aftiount of damages there was practically no dispute raised 
before me. It also appeared that, if the calculation were made on the liasis 
suggested by the said lebten of 27th April 1891, and Mr. Symons’ award cAving 
to the difference of e:jeliat*fte. the result would he to sliglftly increase the «um* 
due to the plaintiffs, and it would not, theiliforo, affect the amount of their claim 
in this suit**which cannot esceud Rs. 2,000. • • 

^ 11. The defendant’s counsdt requested me to statefrf Qase for the epinipn 

of their Loi’dships on the questions of law urising in the case. In aocordunce* 
with the practice, of late .1 loptcd l)v*Mr. Hart, 1 set out the que^ions submitted 
on behalf of the rWendank, whicii are as follows : — 

0) Whafris tlvj proper con.'^truction ‘of the two documents df the 18th 
April and the SJ^bh September IfiOO V 
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(2) Did the plainfcilfs carry out fche <jpnfcracfc by shipping goods *on the 9th 
and 13th Deoember and 6th January 1891? 

/3) Is evidence admissible to prove that the words ‘shipment * and ‘ to be 
shipped ’hrave^ny other n« 3 anin^ than theii^ plain, ordinary and accepted meaning? 

[13S] (4) If so, has the morc^intile usage in Doinlmy — under which plain- 
tiffs contend tfntt, in contracts for Manehqptor goods: slnpniont means and 
includes delivery to carrier at Manctiester— b^en proved in absence of proof of 
specific instances ? 

(5) If the first shipment was ncft in time^undor the contract, was defendant 
bound to take delivery of the two later shipnaonts ? • 

(6) If evidence of the custom was admissible, and the of the carrier’s 
weight note is to be taken as the date of shipment, was defendant bound to 
take delivery of the third shipment, those goods being admittedly delivered to 
the carrier on 23rd and 24th December 1890? 

{7j Does the arbitration clause in the contract preclude defendant from 
setflng up any legal defences he may have to the action ? 

(8) Wdl the reference made by the arbitrators of tlje matters in dispute to 
the Ghjimber of Oomraorce within the terms of the arbitration clause ? 

(9) Is the defendant bound by the award made by Air. Symons 

(IC^) Had not the defendant th« right to witl^iraw from arbi tuition any 
time before aw^ard, Hiiid if so, did not his attorney’s letter of 4th August ]H9i, 
*operifte.as a withdrawal? 

(11) Whetlier, the plaintiffs not liaving tiled this suit on tlie award, the 
parties are not relegated to their l(;gaUrights under the eontiact? 

12. Some of these questions ap])car to me to be open to objection, and 

they do* not state exa\3tly the points lequiring riecision. The iirst must be 
regarded ®nly so far as it^ deals with tiie dates and mode of aliipment. The 
second deals wiUi a question of fact depending on my finding on the above- 
mentioned custom, SChe third was taken late, but is open to no objection. 
The foUrth is a question of fact.* The answer to the fifth is too obvious to 
require remark. The last five deal wij|h the question of arbitration. With 
regard •to that it may be montioned that the defendant by his letter of the 4th 
August 1891, declined to ho bound by the award, and alsotthat, though the 
contract provided [138] Tor the umpire*to ho chosen by the arbitrators, Tie was, 
in faqjb, chosen by tlie Chamber of Commerce, to whom the arbitrators referred 
iKe matter in the usual course for that purpose. • * 

13. The questions ot law arising on the above facts, and requiring 
decision, seem to me to be as follows : -- 

(1) What is the proper construction of the two documents of the 18tli 
April* IffOO, and 24th September ^890, especially with regard to the time and 
mode of shi^jmeVit ? 

(2) Is evidence admissible to prove that the words “ shipment ” and “ to 

^ shipped” have any other moaning than their plaia, ordinary and accevited moaning? 

(3) If such evidence is adfiiisaible, and the date of the carrier’s weight 

note is to count as the date of shipment, was defendant bound to take delivery 
of thd third ^shipraentT the goods hcjing admittedly dofiverod to the carriers on 
•the 23rd and 24th December 1890 ? * , 

(4) . Is tt?e defendant bound by the |Lwani of Mr. J. S. Symons, having 
regafd to the informality in his appointmenfr* as umpire, or having regard to 

, defendant’s contention in his letter of the 4th August 1891 ? * 

(3) Are the plaintiffs precluded from relying on •such awnnj, because their 
particulars of claim were not calculated on the basis scT awar(lt3d ? 

14. I Hare reserved jujjgment m this case until tbt? decision of their 

Lprdships on the above questipns has been recei^fed.^ • • * 
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7?/rc^^-Car«ac for Defendant : — S^upment means placing on board ship, not 
delivering to the carrier. He cited Bowes v. Shand, i Ap. Ca., 405; Contract 
Act (IX of 1872), section 28, ' exception 1. 

Scott, for Plaintiffs, conUa : — He cited Specific Relief Acu (I of 1877), 
section 21 ; Contract Act (TX of IS72); lie Houne and Meim, L. R., 6 0. P., 
212 ; Koeglei v. The Comma Ovl Co., P L. R., 1 Cal., 42; Be Hopper, L. R., 

2 Q. B., 3G7 ; Ireland v. Livinqsvon, 5 Eng. and Ir. App., 390 ; Benjamin on 
Sales, (4th Ed.), p. 078; [137] Spicer Cooper, 1 Q, B. 424 ; Smitirs 
Leading Cases (9ch Ed.), Vol. 1, p. 089 ; Simpson v. Crippin, L. R., 8 Q. B., 14 ; 
Brandt v. Lawrence, 1 Q. B. 344. 

Bayley, C. J. : — Upon this reference under section 69 of the Presidency 
Small Cause Courts Act (XV of 1882) the first question to be considered is 
v/hat is the proper construction of .two documents, dated the 18th April 1890, 
and 24th September 1890, by which the defendant agreed to purchase 25 bales 
of grey dhoties, and which on their arrival in Bombay the defendant refused 
to take delivery of, and pay for. 

On the 18th April 1890, the defendant signed a contract. No. 3p53, on 
the printed form of the plaintilTs’ otreo for the purchase of 25 bales grey^ 
dhoties “ Juno shipment,, in four lots, with an interval of four weeks/’ It ifl- 
stated in the case tlrat the goods could )iot he obtained at the defendant’s limits, 
and so wore not supplied. On the 24th September 1890, the defendant gave 
to the plaintitl.'. an order, at an increased limit, in tho following terms; — 
Please telegraph your Manchester frienlstp purchase on my account 25 hales 
grey dhoties ; elating to No. 3053 at an all round advance of ^d. per pair on 
orir'nai limits for November. December, January shijnnent, in threes monthly 
lots, about H liales to ho shipped in rach month. In tlie original document of 
the 24th September J890, winch was lianded Ij us during the argument, the ' 
word "each” in that sontenen is underlined. * 

Tho last meutionod ordti’ was accepted, and tho goods were supplied and 
shipped as^ follows : — G bales were handed to tho carriers (the S. & N.-W, 
Railway Company ) in MMiichoster on the 28tli November 1890, and shipped at 
Birketdiead, on tho 9th D(icembe! following, per S. S. " Clan Graham 8 
baies wore handed to the said carriers on the 4th Decomher 1890, and shippbd 
per S- S, " Branksomo Hall” on the 13th of that month ; 10 hales were Imnd^d 
to the same carrie]*s on tlio 23rd Docemhor and 1 halo on the 24th Decoinber* 
and these 11 bales wore shipped i)or S. 8. “ Wern(?tli Hall ’* on tho Gth January 
1891. 


The case stated that tho defendant contended that the documents pf the 
IBth April and 24Lh September must be* road to- [138] gethwr, and that tho 

• * [ See. 28 : — Every agreoiiieiit, by which any party thereto is^Tostricted ab«ioIutely from 

• ( , I erifnrcmg hjs rights under or in respect of any contract by the 

Agrcrmcri jR in res r.ini . legal proceedings in theorumary tribunals, or whicfi limita'^ 

01 legal procee ingi voi . tune withiu which ho may thus enforce his rights, ii void to 

4h;it extent. 

9 ‘ f VJ 

Exception 1 . — Thts section shall not render illegal a contract, bv which two or more 
. . . n- f... persons atxree thaf any dispute, which may arise between thett< 

Saying •Jeon trac o | l resyirct of any subjoct or cln*is of subjects, shall be referred to 
to arbitration dispute . la arbitfttf.ion,iand that only tho an:^junt awardeePin such arbitra- 
may arise. • shall bo recoverabh* in ro.spect of the di.sputo so^ refer ^’od. 

Wheft such a contract has been made, ‘t ;;uit may be brought for its specific performance p 
, »nd if a suit, other than for such spoeABc performance, or 

Suits barred *1^' such* for the recovery of the amount so awarded, is brought by one 
contract. , parfcf to sueli contact agdiust any other such party, in reapeot 

• .of any subject which they have so agreed to refer, the existence 
• • * of such contract shall bo a bar to the suit.1 
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the final, contract was for Novembai* Decembejr and January shipments, in 

three montRly lots, at intervals of four weeks, 

' *1 think that such contention is quite untenable. The i»roviaion as to the 
interval of^Tour weeks referred^ solely, to tne con tetn plated June shipment 
mentioned in^tlie first document, the goods for which could not be obtained at 
the defendant’s limits, and so weil3«not supplied. The times and mode of ship- 
ment of the 25 bales were those speeftied* in the documont of the 24th 
September, viz,^ for November, December and January shipment, in three 
monthlv lots, about 8 bales to be supplied in each nx)nth. The second document 
refers tathe previous one, and the contract finally agreed on was to purchase, 
on defendant's account, 25 bales relating to No. 3053 (i. c., th.e document of the 
18th April) at an all round advance of Id. per pair on the original limits, such 
bales to be shipped in the manner and at.,the times mentioned in the document 
of the 24th September. * 

* It was stated in the House of Lords, in Bowes v. Shnnd, 2 Ap. Ca., 455 
at p. 462, to be perfectly well settled that the construction of a contract, unless 
there,be something peculiar to the words by reason of the custom of the trade 
to which the contract relates, is for the Court, i. e., as distinct from the jury. 

iTTercantilo contracts of sale ofJen contain a Stipulation that goods are to, 
be ^hipped within or during a certain time specified in the contract, and it 
has b'eei^ held by the highest authority that it is a condition precedent that the 
goods shall be so shipped, the time of shipment forming part of the description 
of the goods. Some difficulty lias been found in the interpretation of the 
expression “ to be shipped,” or “ shipment,” within a certain time, liut it was 
^ final ly*9|ittl6d, in the case just cited, fliat such expressions mean that the goods 
shall be pla.ced on board sTiip during the time specified, according to tlio natural 
meaning of the*wor^s, in the absence of any trade usage to alter that “moaning. 

This view was arrived at m^Dowas v. Chand, 2 Ap. Ca., 455 at p. 462, in 
1877, but not till after very eminent Judges had previous!}* come to a 
[139i different conclusion as to the correct construction of the contract in 
dispute in that case. The two contracts there woro inade^ in London for the 
^Sale of 600 tons of rice* (each for the Sale of 300 tons of rice) to be sfipplied at 

.MfijQras or Coast during the months of March April 18'W, per “ Eajah of 

Cochin.” All the rice had been put on hoard, and bills of lading given for it 
in February, except as to t tons of rice, which woro put on board in March. In 
an action for refusing to accept the rice, the defence was that it had not been 

shippe*d during the months of M»r«h April. The House of Lords reversing 


the judgment of bh6> Court of Appeal (reported at 2 Q. B. D,, 112) held that; the 
corcliract had not been complied with ; that its words must be construed in their 
plain and ordinary sense ; that hvidonce of any usage in the particular trade 
must, to affect their meaning, be very clear and coifsistent, and such evidence 
* not* having, been given, the plaintiffs could not recover o» the contract. 

In the present case it was contended by the defendant that t^?« shipment 
of the firstlof the three monthly lots per, S. Clan Graham ” at Birkenhead 
OB tjjierQth December 1890, was a late shipnfent, not having been shipped in* 
*November, and that, consequently, he was.not bound to accept th'^' goods under 
the*oontraot. * * * • 


The plaintiffs me(, or endeavoqred to meet, that objection by alleging and 
calling evidence to prove Chat for the last s^x years,, or "thereabout, it had 
been ^ Bombay, in the case pf piece-goods ordered dut by members ^ 
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^of tihe Natiive Piece-goods Assooiatioir (to which, as admitted during the 
argument before us, the defendant belonged) and shipped by one of *the Confer- 
ence steamers, to treat the date of the carrier's weight notes in Manchester as 
the date of shipment for purposes of carrying out such contracts. The Chief 
Judge states that a large body of evidence was given before him by gentlemen, 
partners or assistants of trading £rms in liombay,' and that their testimony 
was unanimous as to such custom obtaining in Bombay ; while, on the 
other hand, not a single witness had been called on the part of the defendant to 
disprove it. The Chief Judge, on the evidence before [140] him, was clearly of 
opinion that the custom as alleged did exist, and had existed for BodUe years 
past, and been generally accepted and understood by both merchants and dealers 
in Bombay. 

I am clearly of opinion that evidence of such a custom, or usage of trade, 
is not admissible to explain or vary cbe natural and ordinary meaning of the 
words in the contract in the present case. ^ 

By section 92, proviso (5),* of the Indian Evidence Act (1 of 1872) ‘any 
usage or custom, by which incidents not necessarily mentioned in any contract 
are usually annexed to contracts of that description, may be proved, provided 
that the annexing of such incidents woulf not be repugnant to, or inconsistent 
with, the ex'press terms of tL'e contract.' ' 

As already noticed, the document of the 24th September refers to the one 
of the 18th April, and by one of the clauses of the printed portion of the docu- 
ment of the 18ch April ‘‘ all goods, except metals, are to bo shipped per steamers 
in accordance with indenter’s freight contracts.” I think that by ‘ shipment* in 
the document of the 24th September is meant the same as “ to be shipped per 
stean in the earlier document Thd parties had, in my opinion, contract- 
ed forgo shipment on board of a ship or steamer, and oO ask that delivery to the * 
Railway Company at an inland town may ho treated as equi'^alont to ship- 
ment on board a vessel at a sea-port town is, in my opinion, * repugnant 
to, or inconsistent with, the express terms of the contract,* and that evidence of 
any such cusioni or usage of trade is, in a contract like the present, clearly 
inadmissible. 


Reference was made during the argument in this Court to section 98 of the 
Evidence Act, which states that ‘ evidence may be given to show the meaning 
of ' local rad provincial expressions ^ ^ * and of words used in a 

pUGuliar sense.' 

The evidence in the present case does not, from ’the statement of it by the 
Chief Judge, appear to have been given for the purpose of showing that the : 
word ‘ shipment * was ‘ used in a peculiar sense,’ but to prove a custom to tceat 
the date of the carriers' weight notes in MaAdhester as the date of shipment at 
Bii^Jcen- [141] head or Liverpool for purposes of carrying ouf such contracts as 


the present one. , 

The defendant here, a Hindu, had stipulated, by a document written in 
the English language, for 'shipment in three monthly lots in three specified 


*[ Sec. 92 : — When the terms of any such contract, grant or other disposition of property, 

Firrlnsion evidence of required by law to be reduced to the form of a 

Exclusion ot e laen dooumon^ have been proved according to the laAt section, no 

oral agreement. ^ evidence anf oral agreement or statement shall be admitted 

as between parties to any such instrument or their representatives in interest, fer ffhd 
purpose of contradicting, varying, adding liO, '>r subtracting from, its terms ; 

« ••• • '• « 


Proviso <5) • — Any usage enr custom by which incidents, not expressly mentioned in any 
contract, are usually annexed to contracts of that description, may be proved ; Provided 
that the annexing of such incident ^ould not be repugnant to, or inconsistent with, the 
express terms of the contract. ■ ^ ^ c _ ^ 
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months, and to such he was entitled, ^s stated by the Lord Ohancellob (Lordk 
CAIRKsjriob Bowes v.* Ghand, 2 Ap. Ga., atp. 463, ' it is a mercantile contract, 
anjd merchants are not in the habit o! placing upon their contracts stipulations 
to which do not attaoh*8ome valub and iaiportilnce. * *? 

The t)ort^ons of the IndiSn Evidence Act wliicli I have quoted merely 
reproduce the English law on the subjeet ; the Act itself, to use the language 
of Sir James F. Stephen, who framed itf behig ‘ little more than an attempt to 
reduce the English law of evidence to the form of express propositions arranged 
in their natural order, with some modifications, rendurod necessary by the 
peculiar circumstances of India*.' (Introduction to the Indian Evidence Act, p. 2.) 

The next point for consideration is that raised in the fourth question put 
by the Chief Judge, viz.y is the defendant bound by the awanl of Mr. J. S. 
Symons, having regard to the informality in his appointment as umpire, or 
havmg regard to defendant’s? contention in his letter of the ith August 1891 ? 

* In the document of the 18th April it is provided that disputes of whatever 
nature arb to be referred to the arbitration of two merchants, and that, should 
the Qirbitrators beNmlablo to agree, they shall appoint an umpire. 

The arbitrators published their report, hut as they disagreed they referred it 
to tbb Chamber of Commerce (the Chief Judge stStes * in the usuaf way’) to ap-, 

point an umpire. Mr. Symons was accordingly appointed and made his award. 

• 

I ttiink that such appointment was clearly had. By the document of the 
18th April one of e^ch of the tw^ merchants who were to act as arbitrators was 
to be appointed by each party, and such arbitrators, if unable to agree, were to 
appoint an umpire. •The arbitrators wero themselves to exorcise the authority 

• thus [1423 conferred upqp them, and could not delegate such power to any one 
else. Consequently, the appointment of an umpire in a manner totally ditl’erent 
from that winch fihe parties had agreed for, was, in my opinion, an invalid 
appoTntmerit. The case of lie Stopper, L. II., 2 Q. B., 367, relied upon by Mr. 
Scott for the plaintiti’s in the arguraei^t before us, is no authority* in support of 
the Validity of the appointment of Mr. Symons by the Chamber of Commerce. 
In that case two arbitrators, not being able to agree in thv appointment of an 

9 umpire, cast lots as tc? which of twe? persons nominated by them should be ap- 
pointed umpire. There was, therefore, as CocKBUHN, C. J., said in his judgment 
,* (page 375), a concurrent judgment as to the fitness ©f tfie person who was 
'^finally appointed, and when the arbitrators have come to Such a concurrence, 
and the only difference between them is as to which of the two they shall ap- 
point, and the appointment is settled by lots, such a case falls directly within 
thh decision of Neal v. Ledger^ 16 Eaat., 51, a case upheld by the Court of 
Cornmoo Pleas in European and American Steam Navigation Company v. 
Crostey, 8C. B., (-N.S.), 397. 

• In the present case the arbitrators nominated no one as umpire, hut left 
that duty to be performed by tliird parties, viz., the Chamber of Commerce. 

• * Such being my •view, the fifth question raised*by the Chief Judge requires 

no answer? • * 

The questions of la w referred by the Chief Judge for our decision, I would, 
therdfpre, ^inswer thu« : — * 

• * * To question ^ • 

• 1. That "the proper construction of the twcT documeat^ of the 18tb April 

and 24th September 1890, is that 25 bales Srey dliOfiios relating to the 
0/3053 (i.e,, the document dated 18th April), ^t an'.ill ro*und advance of 
Id. per ^air on the priginal limits, werSto be shipped in»the steamers in , 
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f’ November, December, January, in three monthly lots, about 8 hales to 

be shipped in each of those months . 

2. That, with regard to this particular contract, evidence was not adm^s- 
sible to prove that the words “ shipment ” and “ to [ 148 ] he shipped 
have any other meaning than their plai*a and ordinary meaning. 

3. This question does not require to bejinswered. 

4. That the defendant is not bound by the award of Mr. J. S. Symons, 
having regard to the informality in his appointment as umpire. 

5. This question does not arise. 

Farran, J. : — I agree in the answers which the Chief Justice proposes to 
give to the questions in this case, and do not, as to the first question, wish to 
add anything to what he has said. 

The second question is a very important one, and I desire to add a few 
words, expressing my reasons for the opinion I hTave arrived at regarding it. 
That question as propounded is, I think, too wide to justify us in answ6rin{; 
it in its actual words. It must 1)6 read in connection with the facts stated in 
the case, which narrow it to this ; — Whether evidence of a m the Bombay 

piece-goods trade is admissible to explain the phrase ‘‘ November, Docetiiber, 
January ” shipment and “bales to be shipped in each month” so as to 
alter its moaning into “ November, December and January delivery to railway 
carriers at Manchester ” and “ bales to be so delivered in each month.” Such 
evidence can only be tendered under section 92, proviso (5), or under section 
98 of the Evidence Act. C^ndeu' the earlier section and provision the instru- 
ment is read in its ordinary sense, but the cusuom or usages of a particular 
trade, may add an incident to tho contract. This is in accordance with English 
law. The rule and the leason for it are laid down and explained witli great 
lucidity by Parksr, B., in deiivoiing the judgnu nt of the Exchequer Chamber 
in Hutton v Waircn, 1 M. and W., at p. 474. “ It has been Ion g** settled, (said 
His Lordship), “ that in commercial transact ons extrinsic evidence of cwtjtom 
and usage is admissible to annex incidents to written contracts in matters 
with respect to which they are silent. The same rule has been applied to con- 
tracts in other transactions of life in w’hich known usages have been establish- 
ed and j^revailed ; and this has been doao upon the p»inciple of presumption^ 
that in such transactions the parties did not mean to express in [ 144 ] writing 
the whole of contract by which they intended to be bound, but*to« 
contract with reference to those known usages. ” This evidence is only recetv-'C, 
able when the incidont which it is sought to import' into the contract is con- 
sistent with tlio terms ol the written instrument. If inconsistent the evidence 
is not receivable, and tlie inconsistency may be evinced (a) by the express :terms 
of the written instrument, or(b) by implication therefrom (see per BLApKBUKN, 
J., jn Myers v. Sari, 3 E. and E., 30r», abp, 320). Those latter^ rules the Evidence 
Act*adopts in enacting in proviso (5) that the annexing of such incident shall 
not be repugnant to or inconsistent with the coxpress terms of the contract. . 
In the case before us, to prevo a usage that under a contract, which expressly 
provides that there sjiall ^te a shipment in a particular rtfonth, delivery ta an • 
inland carrier will satisfy the contract, is tb prove a usage which does not add 
an iocident^to the contract in respect of which tlm obntract is silent, but one 
.which goes to osti|bliBh that the\erfcf!rmanco in a difi'eiKicit mannei^ from thas 
stipulated ior is a performance of it. This is in contradiction to the expre^t . 
terms of the writt^ instrument. The evidence of such a usage is, therefore 
not admissible und^r proviso (5) of section 92. 

Is the evidence, thep, admissible under section 98, which enacts that 
evidence may be givdn Co shojv tfie meaning of ” words used in a peculiar , 

n 
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sense ? Meroankile usagtf is tn such a case “ the mercantile dictionary in which 
yon are to the me'roantile meaning of the words which are used.” Per 

Lord GaiBNS, L.'G., in Bowes v. Shand' App. Ga., at p. 468. In such a case 

the evidence cannot properly be said to vary the contract ; it only explains 
the meaning vi which the mercantile terms in it are used. The difficulty here 
is that this is* not what the case states as the result of the evidence. 
The custom •set up is that the dkte of the • carrier’s weight note must 

be regarded as the date of shipment, it fs not alleged that the word 

“shipment,” which is the equivalent of “ putting on board a ship " (see Bov>£s v. 
Shand, supra), has acquired in the Bombay piece-goods trade a technical mean- 
ing, or that it is used in a peculiar sense. What is alleged is tliat a dolivery to 
[148] an iolaiid carrier is treated, in the case of contracts made wi^h members 
of the “Native Piece-goods Association ” (of which the defendant is one), as 
equivalent to a performance of a contract ' to ship.’ It is not alleged that the 
words “ to ship ” have acquiredT the technical or peculiar meaning of putting in 
a rafittway truck. I am not prepared to say that the expressions “ to ship *’ and 
“shipment ’’•may not acquire a meaning in a particular trade dilTerent from 
their plain ordinary and accepted meaning, and that evidence of such meaning 
may nof be given under s. 98 of the Evidence Act, bub 1 think that the evidence 
given in ^his case (being of the nature that it is) is not admissible for tha^ purpose. 

The third question does not arise. • 

* *Pagre 0 as to the fourth question ; the answer must be in the negative. 
The oontra8t provides for the arbitidtors, in case of difference, appointing an 
umpire. It is not a compliauce^with liuch a provision for the arbitrators to 
refer the matter to the Chamber of Commerce, and for the latter body to select 
a gentleman to deal with* the dispute. The case of lie Hopper, L. R., 2 Q. B., 
367, has no^ application to th% facts before us. There the arbitrators appointed 
an umfiire. It wm sought to treat that appointment as bad, on the ground that 
the arbitrators had decided by lot which of the two persons selected for appoiht- 
ment by The arbitrators respectively sliould bo appointed. The Court ruled that, 
under the circumstances the appointment of the umpire was unimpeachable. 
Here th6 arbitrators made no appointment at all. They referred the whole 
matter to the Chamber of Commerce. That body are said to have dealt ^ith it 
in the usual way. That is not the contract. What the parties contracted for, 
was that the arbitrators should appoint an umpire. It is unnecessary, in this 
viejv, for me to express an opinion as to the right of the defendant to withdraw 
from the arbitration, or wheWier in fact ho did so. I wish for myself to say 
that 1 do not agree that it is law in India that one of the parties to a written 
reference can recede from it without cause before award made. The case of 
Pestonjee* v, MfLuokjee, 12 Moo. Iqd. Ap., p. 112, is an authority to the 
[148] conbrtiry. Koegler v. The Gonnga Oil Co., 1. L. R., 1 Cal., 42, has no 
bearing upon the question. There one of the parties did not, in fact, appoint 
g>rbitrflftor at all. ^ 

Attorneys for the Plaintiffs Messrs. B, S. Browii d; Go. 

• Attorneys for the Itefondant : — Messrs. Balkrishfni and Perozeshaw. 


. NOTES. 

• .(See also (1901) 30 Bom. ^4^ at 15.] 
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PARSI MATRIMONIAL COURT. 

The 29th July, 1892, 

PltESENT-^. 

Mr. Justice Jardine. 

Hirabai Plaintiff 

" versus 

Dhunjibhoy Bomanji Defendant.’^ 

Husband anJ wife — Parsi Matrimomal Court — Act XV of 1865 — Zuit by wife for 
judicial separation — Alimony — Alimony after decree dismissing wife's suit 
and peyiding appeal — Alimony pending petition for review of l ^ 

judgment — Practice in allotment of alimony, ' 

A >^ifc sued her husband for judicial separation in the Parsi JiTafcrimonial Couri. Alimony 
was granted to be by an order dated 11th July 18U1, which directed the defendant to pay 
alimony to her from the 15th April 1891, “ .nfcil the final decree herein be passed.” On th 3 
18th July 1891, the .suit was dismissed, and after that date the defendant coafted to pay 
alimony. The plaintiff obtained a rule for review of judgment, which was discharged cn tho 
27th January 1892, and on the 18th March 1892, she filed an appeal against the decree dis- 
missing the suit and against the order refusing a review. She now applied for an order.,' 
directing the defendant to pay her all the arrears of a:limony "'pendente lite from the date 
of filing the suit, or so much as had not been paid, and that he should pay her further 
ai.*nony until the final disposal of the appeal. 

Held- 

(1) Dismis-sing the application, that the words “ final decree herein,” contained in the 
order of the llth July 1S91, by which alimony wiis granted, meant the decree in Vie suit and 
not in the appeal. 

(2) That the Parsi Matrimonial Court'’ constituted under Act XV of 1865 had no power 
to award alimony “ pendente lite ” after decree and pending appeal. 

(Sy An unsucccsvsful wife is not eutitlcdito claim alimony after final decree and pending 
appeal, nor for the period during which she is seeking review of judgment. 

whether the Court where a petition for review is pending before it has a dis- 
cretion to allot or continue alimony ""pendente lite."'" 

[147] The words, “ during the suit,’* in section 33 of Act XV of 1865 include the period 
up to the making of a final or absolute decree. 

Ellis V. ElXxs, 8 P. D., 188, and l)unn v. Dunn, 13 P. I)., 91, should guide t^e ^iractice 
of the Parsi Matrimonial Court in allotment of iiflimony for the time following a decree nisi, 
•Application by a plaintiff, after dismissal of suit and pending appeal, for an 
order directing alimony to bo paid from date of dismlsBal of suit unljl final 
disposal of appeal. 

This was a suit, fii,ed on the 24:th March 1891, wife against l^r h?i8- 
bandfor judicial sbparation. On the lAth May 1891, she applied for alimonYi 
which granted by older made on the llth July IBSJ. This order 

’ . Suft, No. 4 of 1891. • • • 

t (8Sc. 33 : — In any suit under this Act for divorce or Judicial separation, if the wife saall 
^ ont have Tin independent income sulTicierrt for her support and 

Alimony pendki^ lite. » the necessary expenses of the suit, the Court, on the applioation 
of the wife, may prder the husband to pay her iponthly or weekly 
during the suit suoll sum»not exceeding one-fifth of tha^husband’a net income, as the Court, 
considering the oircamstances of ftie parties, shall think^reasonable.] 
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directed ** tjiat the defepdant, Dhunjibhioy Boroanii, do pay to the plaintifif, 
Hirabai, as afld by way of alimony pendente lite, the sum of Ra. 120 pei 
mensem from the 13th April 1891, until the final decree herein be passed.” 

On the 18th July 1891, the suit was dismitaged ; after that date the 
defendant ceased pay the plaintiff the alimony ^llo\?^od by the above order. 

The plaintiff obtained a rule ^tisi for leview of judgment, which was 
discharged on the 27th January 1892, and tfie rbview was refused. 

On the 18th March 1892, the plaintiff appealed against the decree dismis- 
sing the suit and the order refusing a review. * 

On the 28th June 1892, the plaintiff presefited a petition praying for an 
order directing the defendant to pay to her all the arrears of alimouv pendente 
lite from the date of the filing of this suit, or so much thereof as had not been 
already paid, and that he shoul^ be directed<to pay to her the sum already fixed 
as alimony pendente litBt being Hs. 120 per mensem, till the final disposal of 
the petitioner’s appeal. 

The matler now came on for argument. 

JaYdine (with , J. D, Nimuchwalla) for Defendant showed cause : — No 
alimony can now be granted. The suit was dismissed and is over. Section 
36 of Acl IV of 1869 gives alimony only “ pending tbb suit.’* The woVd ‘ suit ’ 
4;here«does not include appeal. A husband cannot be required to enable 
[ 148 ] his jvife to obtain the judgment of a second Court. Further, this 
Court cannot deal with the question. If the application can be made 
at all it should bo made to the ^cTurt of Appeal. The appeal is against the 
decree and the order refusing a review, but no appeal lies against such an order. 
Ag to the^erits, the review was refused because tlie Court w^as of opinion that 
on tho^allegations the plainflff had no case. This application is made at a 
very late period. * Th^ petition w^as dismissed so long ago as the 18th July 
1891 ; sotathere can bo no pressing nacessity — Macrae on Divorce, p. 3 ; Wells 
v. Wells, 3 S. and T., 542 ; S. C., 33 L. J.. (P. M ). 151. 

E. D. Reporter for Plaintiff in support of the rule ; — The order for alimony 
until final decree must include the decree in appeal. As to the English practice, 
Lc^edon v. Lovedon, I PTiil., 208 ; Jodes v. Jones, 41 L. J. (P. and M*), 53 ; 
Nicholson v. Nicholsoii, 3 S. and T., 214, in which case the wmrds pendente 
lit% ” are defined as meaning while the rights of the parties ave ifi contest ; WiU 
son V. Wilson, 3 Hagg., 329 ; J^rowne on Divorce, (5th Ed.), pp. 273, 379, 380. 
Jones V. Jones, 41 L. J. (P. and M.), 53, decides that alimony continues unless 
the subsequent proceedings are vexatious and frivolous. The appeal in the 
case h’as been ad^mitted by the Coui^,^so it cannot be regarded as frivolous. 
As to delay, 4;he records of the Court will show that the plaintiff has not been 
guilty of any delay. • 

• J&rdine, J. : — The plaintiff sqpd for a judicial separation in this Court, and 
on the iSth July 1891, her suit was dismissed by Mr. Jjistice BiRDWOOD. The 
suit was filed on the 24tih March. On the 11th May cjio applied for alimony, 

• *1 Sec. 36 ; — In any suit under tins Act, whether it be instituted by a husband or ^ wile and 

... whcjAher or not she ha.s obtained an order of proteeti<m, the wife 

Alimony pend^ite hte. ^ present a petition for alimony pending the suit. 

Sttcl) p&titioD shall be served on the husband and t'he Court, on being satisfied of the 
triffh of the statements therein contained, may make ^uch order on the husband for*payiacnt 
to the \nle of alimony ponding the suit as it may deem just : • • ^ 

Provided that alimony pending the suit shall in no case exceed oue-fiftk of the husband’s 
average net income for the thiH^e years next preceding the date of the o/der, and shall con> 
tinue, in ease of a decree for dissolution of marriage o{ of nulHty of marriage, until the 
decree is luade absolutgor is oonfirmed, as the case saay be.] « * ^ 
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and got: an order from the Judge on the 11th July, directing the payment of ali- 
mony pendente lite ** until the final decree herein be passed." On the 9th 
September the plaintiff applied fo?r a revievv of judgment, and on the 27th 
January 1892, the learned Judge, after a rule nisi and a hearing, refused to 
review, and ordered the plamtiff to pay the costs. The plaintiff appealed against 
the dismissal of the suit ana the refusal to sreview ; and her appeal was admit- 
[149] ted to the file of the High Oourt on the I8bh March 1892, and now 
awaits hearing and decision. It is admitted that the defendant has paid the 
alimony up to the date of dismis3al of the suit. 

On the 28th June last, th,^ plaintiff made application 40 this Court to 
direct the defendant to pay her all the arrears of alimony, and to pay her at 
the same rate as alimony pendente lite till the final disposal of the appeal. Mr. 
Jardine, for the defendant, contends that the appeal is vexatious and frivolous, 
and that the plaintiff is guilty of laches and delay, and that the Court ought, 
therefore, if it has any power to order payment of alimony after the dismissal 
of the suit, to refuse to do so in its discretion. He also argues that this Court 
has no jurisdiction, and that the application ought to have been made to the 
High Court, which is seized of the appeal. Mr. Reporte*', for the plaintiff, 
urges that the form of the Judge's older shows that he meant the alimony tp 
continue till the Court of Appeal had determined the case. 

In my opinion, the words “ final decreo heroin " moan the decree in ’the 
suit and not in the appeal. In Rule 190 of the English Rules (quoted in 
Browne on Divorce, 5fc}i Ed., p. 234) tl'o words “ final decree" are used in 
this sense, and the expression sometimes met^hs the absolute decree as com- 
pared with the decree nisi, as in CoTTON, L. J.'s judgment in Ellis v. Ellis, 8 
i-‘. D., 188. In section 44 "of Act XV of 18G5 a final decreo is contrasted with 
an interim order. 

It has been conceded in argument that the Court of Appeal has power to V 
direct payment of alimony ponding tho appeal. As autliorities on thfg^raotioe 
in EnglaFd and the right ot the wife .as a general rule, to alimony pending the 
appeal, Mr. Reporter cites Lovedon v. Lovedon, 1 Phil., 208, in the Court of 
Arches and Jon^s v. Jones, L. R., 2 P. and D., 333 : s. c. 41 L. J. (P. and M.) 
53, where it was affirmed bv tho Full Court. But no precedent in this Corfct, 
nor authority in any of the reports or text-books, has been cited to show that 
the alimony ptodvng the appeal may be awarded by tho Court whose decisiV)!! 
has been appealed against. 

[ISO] Another contention for the plaintiff is that section 33 of Act XV 
of 1865 should he interpreted as if the word “suit" included appeal in regard 
to the provision of alimony pendente fiie,^\|fhero divorce or judicial sSpalatioD 
is sought. It is urged that after an appeal is admitted, this Coart and the 
•High Court have co-ordinate powers to award alimony. • 1 do not think this is 
the necessary or reasonable meaning. In no section of this Act does thft word* 
“ suit" or “ sue " necessarily take theraearfSng which includes appeal.: such 
a meaning would oonfiujb with sections 15 and 16 about jurisdiction and section 

• [Sec. 44. — In any suit under thin Act ft»r obtaining a judicial Beparatfhn or a decree of 
•, Tinlill/ cf marriage, of or for -dissolving a marriage, the Court 

Custody children pew may t^o to time pass siich interim orderg and ipake such , 

denie lite, provisAu in the final decree as it iflfty deem just and proper with, / 

• respect to the custody, maintenance and education of the child* 

ren under the age of sixteen ^ears, theTuarriago of whose parents is the^subject of such suit, ' ' 
and may, after the final decree, upon application by petition for this purpose mAo from 
time to time all edch order? and provisions with respect to tho custody, maintenance, and 
* • education of suoh*childron might have been made by such 

Orders as to custody of finaU decree, or by interim orders in case the suit for 
children af^er final decree, obtaining ipoh decree werc^ stil' 
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44 about the custody, of children. It«nay be supposed that, if the Legislature 
had mean Uto empower this Court to. award alimony after appeal made, it 
wQuld have used as plain language as in section 36 of thp Indian Divorce 
Act IV- ofa869. 

Secticm^S of Act XV of 1865 empowers this Court to order the husband 
to pay alimony “ during the suit#” It is lih^ practice here to pass a decree nisi 
in the first instance uion a sentence of dlvoi^ce. Since the Court was erected, 

, there had been six Sj||||tencea of nullity before I passed such a sentence in S. v, 
B., L- R., 16 Bom., gS. In four of these cases tha Court proceeded by decree 
nisi, possibly influenced by an amending Aqt of Parliament, which so far assi- 
milates the English procedure in nullity to that in divorce : I followed these 
precedents in S. v. B., L. R., IG Bom., 639. I am informed by the Clerk of 
the Court that there has been only one successful suit for judicial separation 
(No. 3 of 1870) : there the fi«3t decree made was a decree nisi to be made 
absolute after three months. 

As, in the present case. I have had to consider the practice, 1 may now 
state my v'lew that the words “ during the suit ” may he taken to include the 
period up to tt^e making of a final or absolute decree. Thi:> view will 
make our practice conform to that of England. In Ilulse v^ Tavernor, 
L. R.,*2 P. and D., at p. 261, the Judge Ordinary says : " The two decrees are 
,,,tbe beginning and ending of the same Act, the one inchoate, and iho other 
per7efltin^, or complete ; a space of time being interposed to admit of enquiry.” 
The same view was taken in Norman v. Vtllars, 2 Ex. D., 359. The matter 
[151] settled by two decisions ih the Court of Appeal. In Ellis v. Elliis, 8 P. 
D., at p. 189, a decreq nisi had been obtained by a wife, and was not appealed 
againste It was held, overruling Latham v. Latham, 2 Swab., & Trist., 299, that 
•the Jud^e Ordinary has pcfwer to order alimony pendente notwithstanding a 
decree nisi baslDeen made for dissolution of marriage. The reason given is as 
followj^ — “ Until th*e final decree d/he Court can make no permanent provision 
for the wife ; therefore, it seems reasonable that it should have power to make 
some temporary provision.” The case of Eillis v. Eliis has been distinguished from 
cases where the guilt of the wife has been established. In Djij[in v. Dimn, 13 P, 

at p. 93, Cotton, J., says: ** EUis v. Ellis was an entirely different case, 
he wife there took the proceeding against her husband, and she had in no way 
forfeited her rights against him. The case was one wherejit Would be proper 
ultimately to grant permanent alimony, and we thought it reasonable that 
in the meantime she should have intermediate alimony.” 


The Indian Divorce Act I V of 1869, section 36, in cases where a decree nisi 
has.been pronounced, leaves less discretion to the Judge than the law of England. 
It providq^ n(f rule in cases of judicial separation ; but as to suits for dissolution 
or nullity, it says^hat the alimony pending the suit shall continue until the 
decree is made absolute or conhrmed. Mr. Macrae, at page 111 of his edition 
of tffat Act, considers that the Iifdian rule is based on Wells v. Wells, 3 Swab, 
and Trist,, 542, but the judgment in Dunn v. Dunn ^ows that Wells v. Wells 
^id not lay down a binding rule about the period between decree nisi aud 
I decree absolute. Cotton, L. J., says : — ,* 


“In Wells V. Wells th€ft*e was no motiqn fo^ new trial ; in the present case 
the motion ^or a new tHal has been refused. * We do not tind on enquiry that 
Wellfv. Wells has been treated in the Divorce Court as establishing such a 


geneial rule as iS. contended for — that, although the ’wife has b^on found guilty, 
the alimony must go on till the case is finally disposed of. iJnlii ;i.dultery has 
been proved ^against thb wife^ she is entitled to [152j euppdrt, and the Court 
gives her alimony pendente li{e. But, when her ac^ultery has been pVoved, though 
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sho id skill a wife she has lost that right.f* Ought not the.alimoDy then to stop 
at the verdict ? The reasonable rule then appears to be that on Ihe jury 

finding the wife guilty of adultery her right to alimony ceases, subject to this -- 
that if the Judge thinks it reasonable so to do, he can continue it. Thus, for in- 
stance. he may think it not improbable that the wife will obtain a new trial, and 
succeed ultimately in establishing her innoceuipe ; in such a case ho might well 
think it reasonable that the alimony should he continued! To hold that alimony 
continues as a matter of right till an application for a nfk trial is disposed of, 
would encourage frivolous anplications for new trials.” w 


LikdLEY and BoWEN, L. J J., concurred, and the former remarks : “It seems 
anomalous that the right should continue when a jury has found her guilty. If 
the verdict is against her, the onus must lie upon her to show that the alimony 
ought to be continued. The Judge ought to have power to give it to her, but I 
think it would be wrong to hold that without further order it continues after 
an adverse verdict.” I may hero state, thatv- as section 33 of the Act I ha/e t p^jj 
administer (Act XV of 1865) does not limit the Judge's discretion. as 8ecti6|lOT 
36 of the Indian Divorce Act does, 1 am of opinion that Ellis v. Ellis andp 
Dunn v. Dunn should guide the practice in allotment of alin^ony for the time 
following a^decree nisi, , Vy 

It follows logically from the fact that an unsuccevssful wife is not as of 
right entitled to claim alimony up to decree absolute, that she is not entitled to 
claim it after final decree— -I moan pending appeal — nor for the neriod in which 
she is seeking review of judgment. Welh v Wells, on which Mr. Jardina 
relies, is authority in England for holding that when the lower Court has 
le<:^ared its final judgment on the case it has no pOWer to allot alimony 
iendente lite. What is said there about the divorce of a wife may well, 
ipply to her suit for judicial separation. “ Where tlio cause is tried before 
he Court itself, that final conclusion will have been reached when the 
Jourt declares its judgment on the facts, for in this Court such judgSient is 
[133] final.'^ And if an appeal carries the case forward, it also carries it into 
inother Court competent to allot alimony, it it pleases.” The discretion to 
allot car. be bettei exercised by the Court where the appeal is pending than by 
the Original Court. As Lord PENZANCK says in Jones v. Jones, in the report 
41 L. J., Prob., ^3 : “If there was^fair ground for an appeal, it wofild be 
reasonable that alimony should be paid, but if a wife in all cases were entitled:' 
to alimony during the appeal, great evil might result. A wife found guilty 
of adultery might appeal for the sole purpose of getting alimony.” Now it is 
obvious that the Judge of the Court appealed from cannot properly exercise the 
judicial discretion indicated in this remark., , I am of opinion that I h«iv& no 
power to allot alimony pendente Hie after this Court has passed finaljudgmont 
on*the case. • 

It is, however, argued that the time taken up in the review procee^ngs 
ought to be excepted from piis ruling, on the analogy of Nicholson v. Nicholson, 

3 Swab, and Trist., 214, w^ere on granting a new trial the Judge Ordinary said 
that the alimony peSdgwifi hie remained, in force. Now, as poipted oift iri 
Macrae, p.*l67, there is some resemblance between the reasons for, and 
procedure in new, trial and review. J am not prepared to say thaf this Court, 
while a petition for review is stifl pending before it, may* not have a discretion 
to allot or continue alimon^y pendente lite, I can well imagine cases to which 
the ressoning ifi punn w^Dunn raav justly apply, where the |\idge think® that 
the wife may be ultimately successful, put no motion for continuing the 
alimony was made to, Mr. Justice BiRDWOOD: the present claim irf made aftei 
that learned Judge* had finally refused the review«with costs, ^and after bo hac 
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-ceased to be Judge of this Court. Th« reasoning in Wells v. Wells clearly shows 
that I sh(fuld refrain ffom interference, especially as the wife has appealed' 
against the order refusing to review.. There the Judge Ordinary laid down 
that "'suA alimony can only be allowed, if paid or enforced, while the question 
of a new trii|l is still open.** The judgment of this Coprb being final, so far as this 
Oourt is concerned, I refuse aliq^K^ny for ttie.period of the review proceedings. 

, |164] To grant Jt on an applicatidh nfade so late, the husband having no ; 
130 tiiee of it before, therefore, jno special reason for getting the review matter 

-determined speedily, W^ould encourage frivolous ewleavours to spin out litiga- ^ 
^ion at the husband’s expense. Alimony is gjven pendente litc for the husband's 
protection, to prevent the wife using the husband’s credit, but fjie course taken 
flince the dismissal of the suit has left him without this protection. The basis , 
■of the wife’s application is that she is without means. 1 ask, as in NoblHt v. 
Noblett, L. B,. 1 P. and D„ ^51, if the plaintiff was in such a state, why did she i 
not^pply earlier?” See, too, Tw^leton v. Ttoisleion, L. R., 2 1\ and D., 339 . 

X mu^fjWpse to allot alimony during the review proceedings on the ground of 
<deia:ni^niOw dismiss the application with costs. 


% r ITTBoih. 1S4 ] 

ORIGINAL CIVIL. 

• 2'he 2nd September, 1H92. 

Present : 

Mr. JaSCSTICe BaylW, (Acting Chief Justice), and Mr. Justice Farran* 


Framji Manekji Punjaji anS another Plaintiffs 

versus ^ 

The Secretary of«State for Inditi in Council Defendant. 


AhKari {Bombay) Act V of 1H78, Sec. 65 — Construction — • (fr ” read ‘ nor 

s. Order of confiscation. : 

Section 65 of the Bombay Abkari Act V of 1878, provides that “ no order of confiscation 
shall be made until the expiration of one month from the date of seizing the things intonVed 
bo bo cfenfiacatod, or without hearing^iyjy person who claims a right thereto, and the 
evidence, ifc any* which he produces in support of his claim.” Certain casks of vinegar 
belonging to the plaintiffs were seized by the Collector of Bombay on the 5tli NovciSibor 
1891j and an order of confiscation was made on th^ 17 th November 1891. The order was 
made after hearing the plaintiffs. * 

Held, that under the provisions of the Abkari *‘Act, seoli^p 55, the Collector could not 
maktfa valid carder of confiscation before the expiration of one moutlf from the date of seizure. 

Reference from the Borpbay Court of Small Causes, under s 0 cfci 6 M 69 of the 
Presidency femall Cau^p Courts Act (XV of l§62). . 

, • [ 186 ] The Judge stated the case as follows : — * 

In thisKjase the plaintiffs, who carry on business in B»>.i>bay in Indian 
iOndiments, sought to recover from the defendant the suof of Rs. 560, being . 
i be valne of.25 casks of todc^v vinegtflr, the property of. the plaintiffs, imported 

* Small C»uso Court Suit. No. S721 «f I89‘i. 
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from Goa on the 7th of February 1S91. The plaintiffs allege in their statement 
\of claim that the said casks of vinegar were wrongfully and without any justi- 
fiable cause detaiaed by the Collector of, Customs at Bombay on their landing 
on the said 7th February, and then illegally and without proper catise seized 
by the Collector on the 5th November 1891, a’nd illegally and unjustifiably 
confiscated on the 17th November 1891. 

2. A copy of the summons and £ copy of the plaintiffs' bill of partioul|ir8 
are hereto annexed. ' ^ ' 


3. The defence to the action was justification under the Bombay Abkari 
Act V of 1878. Sections 7, 9, 37. ,54, 55 and 67* were particularly relied on in 
support of thi^ plea. 

[156] 4. Tlie seizure and confiscation of the goods on the dates alleged 
in the particulars of demand were not denied. 

I Clauses 5 to 9 of the case stated are not marterialfor the purpose of this 
report, and are, therefore, omitted.] % & 


• The followiog are the aectioDR of Act V (Bcmbay) of 1878 referred to : — 

Bection 7. — Subject to such orders as aforesaid, the Coir)zni:»8ioners may at any time 


Punishment of subordinate 
officers (or misconduct. 





after inquiry recorded in v/riting, fnc.^ismiBS, PUsptmd oi 
reduce any subordinate cfficer appointed, or any rfficez 
on whom any additional powers or duties have been confer* 
red or imposed by them under the provisions of the last 
preceding section, for any breach of departmental rules or discipline, or (or carelesscesSj 
unfitness, neglect of duty or other misconduct. 

T i , 1 - • t • i. Section 9. — No liquor or itiLoxicating ( 

i liquor or in^oxicat- jjjjported by land or oy .«?ea into any part of th 

ingarug. ^ of Bombay unless- 

(a) it is liable to the payment of duty under the Indian TarijS Act, 1876, dr ary other 
law for the time being in force relating to the duties c/. customs on goods* imported 
into British India and the duty prescribed by law has been paid thereon ; oa 
; (6) such import is permitted under the power next hereinafter conferred. 

Subject to the orders of Government, the Collecwor may from time to time : 

(c) permit the import of liquoi, or intoxicating drug, or of any kind of liquor or intoxi- 
cating drugs other than liquor or intoxicating drugs liable to the payment of duty 
under such law as aforesaid, on payment of duty, if any, to which the same is liable 
un.Tcr this Act and on such other terms as he thinks fit, and 
id) Cancel such permission. ^ 

Power to seize liq<»*’or, &c., in 
open places, and to 'detain, 
search and arrest. 


Section 37. — Any Commissioner, or Collector, or 6thec 
Abkari Officer duly empowered in this behalf, may 


(а) seize in any open place, or in transit, any liquor or Tintoxicating drug or any other 
|| thing which be has reason to believe to be liable to confiscation under this or any otliei 

law for the time being in force relating to Abkari revenue ; « 

(б) detain and search any person whom he has reason' to believe t<f be guilty of any 
offence against this or any other such law, and if such person has any such liquor 
drug, or other thing in his possession, arrest him. 

Section 64.— All liquor or intoxicating drugs imported, expoited, transported, renibvod,. 
wL AAU- 1 * UT * r ^ manufactured, sold or had in possession in contravention* 
Whatthingshableto connsetf- thig-Act. or of any rule or order made under this Act, or 
• of any license, permit or pass obtHiiied under this Act,** and ‘ 

All toddjr drawn from any tree in contravention of this Act, or of any 8uc& rule, order, 
license, permit, or pass as aforesaid ; and i ^ 

All liquor, if any, and all intoxft^ting*drug8, if any, JawfuHy.imported, exported, trans- 
ported, removed, manufactured, sold, or had in possession, and all toddy, if any lawfully^ 
drawn, along with, or in addition to, any liquor or intoxicating drugs, imported, exported| 
transported, remwdfi, nwanulactured, sold or had in possession, or alongSvith or in 
to any toddy drawn fts aforesSid, and 

All stills, 'utensils, implements or apparaluif whatsoever for the manufaetpre of liquor oj?- 
of any intoxic£^jng dvugf used, kept, or had in possession in contravention of this Act, or of* 
any rule or or^r made under this Act, ox^of any license obtained undei^ 'this Aat|, and ^ 



it^ COUNCIL 118921 l.L.R.n? Bom. 157 

ClQ7j The order of ooafiscafcioa ^as made after hearing the plaintiffs. > 

10. ithe points for determination were : — J? 

(1-) Whether tWs vinegar was liquor within the purview of the Bombay 

Abkari Ac/V of 1878 ? 

(2) If 80 * whether it is liable to the payment of duty under the Indian ? 
Tariff Act XVI of 1875, or any otlier law for the time being in force relating to / 
Custom duties on goods imported into British India? 

(3) Whether the seizure was properly made on r)fch November 1891 ? ^ } 

(4) Whether the order of confiscation of 17th November 1801, fulfils the ' 
requirements of section 55, and whether it is valid oven thougii oiade before the 

. expiration of a month from the date of seizure, but after hearing the plaintiffs 
and receiving such proofs as they wished^ to adduce ? 

C1S8] (5) If such order was invalid, what damages, if any, were the 
Ijllaiiftiffs entitled to under the circumstances of the case V 

11. As to section 67, I was of opinion that the acts complained of were 
not within its protection. Moreover, the Collector could not bo said to liave 

jacteff bond fide, in the legal sense of the term. 

Ifi. In the view I took of tlte 55th^ sectioti it became unfieceasary to i 
decide the first, second and third questions. 

* • 43. It runs thus: — “All confiscations under this Act shall he made by 
the Goll^otor ; provided that no order of adjudication shall be made by the 
Collector until the expiration nne* month from the date of seizing the things 


All materials collected or had in possession for the purpose of unlawfully manufacturing 
liquor of any intoxicating drug, and 

The Vessels, packages, anefeoverings in which any liquor, intoxicating drug, still, utensil, 
implement, apparatus, or material aforesaid, is found, and the other content'^, if any, of the 
vessel or package in Which the same is found, and the animals, carts, vessels, or other 
convey >«ces used in carrying the same, 

Shall be liable to confiscation. . * 


Order of confiscation by Section 55. — All confiscations uiyior this Act shall bo 

whom to be made. ^ adjusted the Collector : * 

FJfbvided that no order of confiscation sh.dl bo made until the expiration of one month 
Iroiff the date of seizing the things intended to be confiscated, or without’ hearing any person 
who claims a right thereto, and the evidence, if any, which he produces in support of his claim. 
Whenever c#i:}fisoation is Ordered under this Act. the owner of the thing ordered to be 
; confiscated may, at the discretion of the Collector, bo given 

Redemption may bo allowed, an option of redeeming it on payment of such fine as the 
. • Gollecfor thinks fit. 

8ectioi\67.~No action shall lie against Government, or against any Abkari Ofiicer for 
damages in any Civil Court for any act bona /ide don^^ or 
iv X action. ordered to be done by them in pursuance of this Act, or of 

\ V * any jaw at the time in force relating to Abkari revenue, 

And all prosecutions of any Abkari Officer, and all actionii which may be lawfully brought 
0 against Oovernment or against any Abkari Officer, in respect t4 anything done, or alleged to 
4iaved>een done, in pursulince of this Act, shall be instituted withi!ti four months from the 
j date of the aot*oomplained of, and not afterwards, 

And any guoh action shall dismissed 

(<z).lf the*plaintif! doq^^not prove that, previously j)6 bringing such action. behav:proscn|^; * 
, ^ed«all such appeals allowed by this Act, or by any other law for the time boing in force,. 

. .• *a8 within the aforesaid period of four monthsdt was possible to present ; or. 

{k) In the case* of an action for damages, if tender of sufficient ameiiHs shall have been 
made before the action was brought, or if, after the institution of tTie action, a suifieient 
C- : . , s sum of paoney is paid into (jourt witlf costs, by or on behalf of tlx* defendant : ;,;.j 

that nothing in this section shall be deemdd to affect*tb<? powevs or jurisdiction '^ 
^ourt of Jiffiicatardor/<>t'tk« Court of ^hn4ltl Causes at Bombay. 
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'lintended to be confiscated, or without hekring any person* who claims.a right 
' thereto, and the evidence, if any, which he-produoes in support of Ifis claim. 
!i.Thi8 is a highly penal proceeding, and, fco put it v^ry mUdly, it makes one ef 
j'ithe parties a judge in his own cause, Itpught to receive a strict interpret^mn. - 
j|it first provides that all confiscations shall he ‘made by the CoUwtfir. Then 
^'follows a provision, which is expresSed in negative 'terms, and is, therefore, 
imperative. It says no such ordfir ^nall be made until the expiration of a 
Pibonth. This is the first limitation to the e^xercise of the Collector’s powem, ; 
It peremptorily forbids him to pass the order in any event, until the lapse of a 
month. If he makes one within /ihe prescribed period, it is wholly void and., 
inoperative, ap^ is a mere nullity. The proviso then goes on to impose another 
condition, and the restriction to the exorcise of his power in respect of a wholly 
different matter, viz„ he is not to make the order without hearing the claimant 
, or objector. It has been maintained for the defence that the proviso authorizes 
the Collector to adjudge confiscation upon the happening of one of thejiwo _ 
contingoDcies either after a month or after hearing the olaimante.^ If 
argument be sound, the Collector would not be bound to grant a hearing. He ^ 
may positively refuse to hear, wait for a month, and then confiscate the goods. 

If the two clauses are to be read in the alternative, that would be the 
necessary consequence. He* has tUe option of doing one of two matterai and 
he does one, no matter why, in preference to the other. This construction 
[169] would be revolting to the legal mind. Mr. Little felt the force of the 
objection, and sought to destroy it by suggesting a transposition of the two 
clauses, which he thought would make the ^hearing compulsory. Ip tho^ 
first place, such a transposition is inadmissible in a fiscal §tatute, but, 80 condly;|| 
it does not really help to solve the difficulty; "Provided that no order of 
adjudication shali be made without hearing any person who claims aTight to 
the things seized, or until the expiration of a month after seizure. This leaves 
the Collector’s option untouched. He may still elect to postpone takin^ction. 
for a monthi'nstead of hearing the party grieved. If the clause relating to 
‘‘ hearing” acquires an obligatory force hy reason of its holding the first place 
in the sentence, w)jiy should not the clause applicable to the month make it 
equally incumbent on the Collector to stay his hand uptil the expiration of 
V, month ? It already stands first. 

''1^' • f 

14. The construction placed by the Court upon the section and its proviso 
' receives strong support from the following considerations. It avc^s the conse- 
quence of a precipitate decision by leaving the Collector freedom for a wbol*_ 
month to alter his mind, or modify his views. At the same time the part^ 
feeling himself aggrieved has a whole month ituthin which to prpduce bis 6v^ 

■ dence. The draftsman was no pedant. Having enjoined a prohibhiion as 
' tim*e he did not pause to consider^ whether the use of the conjunction 
instead of "or” in the sentence* would not J)etter satisfy all^gramma9^|9 
proprieties. For these reasons the Court disallowed the plea of justification. I 

•* • vi 

15. !fbe remaining question relates to the amount of damages. Por^ihisf 
purpose thd whole circumstances of the case inuft be looked to from 7tb 

• l?ebruary There were repeate^omands. The plaintiff,8 were deBrived.of th^ 
nossession'and use of their goods. The Collector persistently, and in spit%^ 
. plaintiffs' remonstfances, rafused to'deliver up the goods. The detention, aft« 
the Collector had opportunities of satisfying himself as to the quality m tb^# 
goods for the-purpqses aforesaid, was unauthorized. I, therefore, awarde^t^ 
value of the goods. bafoVe theji got deteriorated tn the manner afid owai^jjto? 

the causes stated in^thiijtTefbrenoe. • ^ -i. .«? 

^ 02 ,-, 
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[160] There was a decree in favour for Rs. 307 and costs , ■ 

contingent Tipon the opinion of the High Court. 


16; At the close *of the case I was required by Mr. Little to state a case 
for the opigion of the High Court, which I have now the honour to solicit 
upon the queStfens — , • * 

(1) Whether under the provisions of^section 55 of the Bombay Abkari Act 
^pf 1878 the Collector can make a valid order of confiscation before the expira- v; 
fftion of one month from the date of seizing the things intended to be confiscated, % 

but after hearing the person who claims a ri^ht to them ? 

(2) Whether the plaintiffs were entitled to the damages awarded in. the 
face of their admission that the goods were valueless at the time of seizure and 

; confiscation in November ? 

Anderson, for the PlairrtifTs : — As to the construction of section 55 ho 
. contended that “ or ** should be read “nor.** 

Lang^ j( Acting Advocate-General) for the Defendant, 

The following authorities were referred to : — Maxwell on Statutes, p. 284 
MeirofioUtan Board of Works v. Steed, 8 Q. B. D., 445. 


• » • 

Barley, C.J, (Acting) -In this case I iJm of opinion that the learned Small 
Caqpe Court Judge's view of the proper construction to bo given to section 55 
of Act* V, of 1878 is correct. The provisions of this Act, it is to be remarked, 
are intended to be in protection of the subject. It is also to be borne in mind 
that they are of a highly pen\l ’nature. Tlie Court, therefore , will be very 
averse to anything like* a strained construction of this section if that construe* 
tion is dhe which tends to cut down the protection intended to be given to the 
publig. * ^ * 

Now this sgctior> runs thus : — 

** All confiscation under this Act shall be adjudged by th^ Collector, 
provided that no order of confiscation shall be made until the expiration of one 
month«from the date of seizing the things intended to be confiscated, or without 
hearing any person who claims a right ^thereto, and the ovidenbe, if any,'* which 
produces in support ol his claim. 


an option of redeeming it oif payment of such fine as the Collector thinks fit." 


£161] ‘ ‘ Whenever confiscation is ordered under this Act, the owner of tbe^ ; 
I ordered to be confiscated may, at the discretion of the Collector, be given® 


To my mind that language is sufficiently plain and intelligible. It may be 
that it yould be more strictly grammatical to have used * nor ' instead of ' or * 
in this sentenoe. But the meaning of the section, 1 think, is clear ; it is that* 
l^th these condition^ must be fulfilled before an order of confiscation can 
j()ade^. And that this was the deliberate intention of the Legislature I can very 
yell Irelieve. A month does not aeem too long a period to provide before such 
serious step as ^ order of confiscation is allowed td be taken. It is highly 
ni^dirahle that suon an Order as that should not be mac^e in a hurry. ^ 

'i'! , • t 

f ;\; v.The construction contended for by the Advocate- General is, I thin*k, a very 
lahbui^O^ consl^rudliion entailing a distant straininf of the language of the section ; 
i^hich, aa 1 have already said, seems to be plain and intelligible enoi^^h as it 
stands.’ Why should the Court so strain thedanguagp of the section ? 1 think : 
no reason, certainly no sufficient reason, has been showt^as to tajsftig that course, ' 
if fi-ti liberty to take it. . ^ • 

. "^B^bese* grounds I thinl: the answer to thew first qaestion, rp/erred to us fl 

Small Cause Court, •should be in the negative^^^,^ 
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' • « ‘ ^ 

Farran, J. : — 1 am quite of the saiJie opluion. Now the first provision of 

this section 55 is this : — 

“No order of* confiscation shall be made until the expiration of.one mofith 
from the date of seizing the things intended to, be confiscated i* * ** 

That is in the broadest and the* most imperativq terms. K fs a provision 
dealing with the condition of time. , The Second provision, viz,, “or without 
hearing any person who claims a right thereto, &c has nothing to do with the 
question of time. In such a section as this is — a section dealing with the 
conditions to be observed before making the order of confiscation — one would 
expect both these matters to be t)rovided for : both a provision as to the time 
[ 162 ] that nfiist be allowed to elapse before such an order is made and also a 
provision as to the claimant’s right to be heard. Presumably, therefore, the 
second provision is an addition to, and not in substitution for, the first provision. 
Is there anything in the language used which overrides this presumption? On 
the contrary, it is only by reading this section, as perhaps a jurist might read rj, , 
that room is left for any other construction. Using language as it is commonly 
used, the word ‘or ' in a sentence constructed as this is. would as often be used 
as the word ‘nor,’ bo which here, I think, it is clearly 'equivalent.* The 
illustration* put during the* argument give.i an e.xample of such a case^. One 
may say to a child “ you are not to*^^ioave the house for an hour, or without your 
great coat.” Can there bo a shadow of doubt as to what is there n^eant ? 
This property of the word ‘or * in a sentence thus formed seema^- to be a 
peculiarity of the language, as is well shown by Ohovk, J., in The Metropolitan 
Board of Works v. Steed, 8 Q. B. D., 445, at p. 447. In a sentence beginning 
with a negative, as this does, ‘ or ’ is understood as repea\^ing or carrying on that 
negative;, i, e„ as equivalent to ‘nor.’ «, 

Certainly, had the intention of the Legislature been otherwise, you Would 
have expected to have found the plain and ipiporative provision that “ no order 
should be tpade within one month” cut down or qualified by words equSlly plain 
and unmistakeable, and that we should not have been loft to extract that intention 
by such a laboured and ditficult process of argument^as with the words As they 
now stand is reqfiirod. 
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OAUSKHA V. ABDUiiCi ROPHKaA &o [1892] I L'R 17 Bom 163 

1821 

APPELLATE CIVIL 

* The 4th February, HOJ 
, . Pbi^skni 

Sib Charles Sabobnt, Kt, Oijibp Juswce, andTvIk Jushcp Birdwood 
G aunkha (Original Plaintiff) Appollant 

t 

versus 

Abdul Bophkha and another .(Oiifynal Defend \nts^ Respondents ** 

Decree against a biidar -Political Agent s ( ourt - D*ath of the sjidai - 
Application for execution against the hens— Change of status 

^ Jurisdiction — Civil Couit —bfction 6i<y, paia 2, of the 

Civil Procedure Code (Act XIV of 1882) 

A 5trd(i/ag iinst whom a docroo wa^^ passed in the Ooart o{ the Politic il Ag nt hiving diod, 
the do^jree holder applied for txocution igiiiist his he irs Tho Politicil A^rnt rejected 

the applicition, holding th&t he hid no juriidic Lie ii over tho heirs who wiu n 
Tbo dearee holde r then ippliod fir execution tithe Court* of the First Oliss Suhordiiiito 
Judge of Dharwai, who wiiild hive bid jurisdiction tc try chc suit if the di. ceased de fetid in^ 
had* not bun a Hirdai ^ but thit Court iKo rejected the ipplic itioii on the ground th it 
section GlT) pin 2 of the Civil Pioccdure ( >de (An XTV cl 1882) ipplics lu cists where tho 
torriton il jurisdiction of th Court ^is^ch mge d lud n t where the stitu o® the | l’■t^cs is 
changed ind that the decree h Her should ibtiiii i drcliritiui tbit Lt e dccru wis I tiding 
against the heirs who w^re not nrdai 

• /Z< 7 W,«rc\ersing the order that the terms o^ the po ton aic pencn.1 mu dnw n( distint 
tion &s to the natiarc of the cause which put'* an nel to the jurihd etirn 

This was an appeal \iom tbo ducirsion of Rio 13 tli iclur Kasin Dalkiishoa 
Maratfie Fiiftt Class Subordmito Tudge of Dli irwai 

deciee was piasol in the Couit of the Political Agent at Kolhapur 
against one Abdul llophkha, a sirdar ind jaqhndai of Bad in the Dharwar 
pistrict After the passing of the deeieo \bdul Rophkha died, and tho appli- 
cant, Gauskha, jaqhiidar of Bad prebonted an ipplicition for execution of the 
decree against Hasan and Mahamadkha, sons and heirs of the judgment 
debtor, Abdul llophkha The Political \gent rejected the application on the 
ground that he had no jurisdiction over the sons who were not Hirdais The 
applicint, theieupon applied to the Couit of the First Class Suboidmate Judge 
of Dhi^war who declined to pass an older for execution, being of opinion that 
section 649, pai i 2, of the Civil Pioceduie Code ( Vet XJV of 1882) " does not 
give jurisdiction in cases wherein theie is a change of status of the parties to 
the decree The said section has full scope in cases where the terntoiial 
• jurib^iotion of Court is changed ,and not in cases where the status of the parties 
is changed I am inclined to think that the plaintiH must obtain a declaiation 
,that,his decree againsit the father, who was a siidu , is binding on the hen i 
^ although thdv ai’o not sirdais ’ The Subordinate Judge accordingly lejectod 
the applicatiion 

Ifhe applicant appealed to the High Courf^ 

• * Shamrav Vithal, for the Appellant 

Mahadeo Woman Dhat, for the Respondents , 

Sargent, C J — The Suboidmate Judge cotrsiders Miat ection G49, 
para 2, of the Civil Procedu \0 Code Act (XIV of 1882) doos*aot [1643 apply to 

^ • Appeal, No 1^1 of 1891 . ’ 
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if. '' ' . . ' ' 

ibis case, because the jurisdiction of the Political Agent to execute the decree 

; has ceased by reason of the change of status of the heirs, but the terms of the 
section are general, and draw no distinction as to the nature of the cause which 
puts an end to the jurisdiction. We may remark that this section rhas already 
’ been held applicable in Vishnu v. Krishnarao, 'I. L. E., 11 Bom.^ 158, to a case 
’vof this nature. As it is admitted by the plea||[ler for* the respondents that the 
First Class Subordinate .ludge of* Dli^irwar would have had jurisdiction to try 
the suit had the deceased defendant noc been a sirdar^ we must reverse the 
order and send the case hack for the Court below to dispose of the application 
for execution. Costs to abide the result. 

Order reversed and case sent back. 


I il Bom. 164 1 

APPELLATE CIVIL. 


I'he 10th. February, 1892. 

Present : 

Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Birdwood- 

Krishnarav Trimbak Hasabnis (Original Plaintiff) Appellant 

versus ^ ^ 

Shartkarrav Vinayak Xlasabnis and another .•...(Original Deferfdanta) 

Eespon.dents.’*' ^ 

' ' m. 

Hindu law-T Adoption —Adoption by a mother who has succeeded as heir to her 
sen after the de<&h of his widow. . 


An ac^ption to herself and her deceased hasband by a mother who has succeeded as heir 
to her son after his death and that of his widow is invalid according to Hindu law. \ 

This was an appeal from the decision of Khan Bahadur L. G. Fernandez, F/rst 
Class Subordinate Judge of Poona. 

One Trimbak died leaving a widow, Gangabai, and a son, Sadasbiv, 
surviving him. Sadasbiv afterwards died childless, leaving a widow, Anpurnabai, 
who also died. Upon her death her mother-in-law, Gangabai, succeoded as 
Sadashiv’s heir. On the 2nd October 1885, she adopted the plaintpff l^ishnarav 
to herself and her deceased husband Trimbak. Krishnari^v now sued as such 
adopted son to recover certain prqnerty. ^ 

[ 165 ] The Court of First Instance rejected his claim, holding that his 
adoption by Gangabai after Anpurnabai’s death was invalid. 

* • t * 

The p^intiff appealed. * 

, Jardinc (with Mahadeo Chimnaji Apte), for the* Appellant : — • . 

The plaintiff’s adoption is valid. , Gangabai adopted him after her son/ 
Sadasbiv, and his widow were both dead. She had succeeded as heir to hefr son 
Sadasbiv. The /adoption, therefore, was in derogation only of her own estate^ 
and not that of anV other' person. The ruling in Thayammal v. Venkatarama^ 
L. B., 14 I. A.*, 67, relied, on by the lower Court is ^ot applicable here. In that 

^ ‘ ^ppeal,^No. 15 of 1890. ' i 
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- * . . ** . 
case the widow of the son was living at the time of the adoption, and con- 
sequently the adoption had the effect of divesting her of her estate. For this 
reason, the adoption in that esse was held to be invalid. The case of Baja 
Vellanki Veifkaia v. ye/ilcatu Ibama, L. K , 4 I. A.. 1, is nearer to the present 
base. Being«a Madras case, the psrmissibn of the fiapindan was there necessary. 
On this side of India neither the authority of the husband nor the permission 
of the sapinUas is necessary for an adoption. «' 

When an estate once becomes vested in any one it cannot be divested by a 
subsequent adoption made by another person, but a mother can divest herself of 
her estate by adopting a son. The case of Keshav Bamkrishna v. Govind Ganesh, 
I. L, R., 9 Bom., 94, is not applicable, because fn that case tiiore were adoptions 
'made both by mother-in-law and daughter-in-law, and the adopt ion* 'made by the 
daughter-in-law was hold to be valid. There is no difference in the mother’s right 
to adopt, whether she succeeds as heir directly to her son, or whether she "" 
suocee^Js to him after the death of his widow. 

^ Lathhm (Advocate-General with Ganesh Ramchafidr a Kir loskar), ior the, 
RespondenM : — There are two questions involved in the present case: (1) whether 
Gangal^ai had power to adopt, and (2) assuming she had. can the adoption 
have the effect of 'divesting the estate. W« contend that, in the present case, 
Gangabai’s power to adopt had become extinguished. There is a difference 
between [ 166 ] a mother adopting after her son’s death and adopting after the 
death of that son’s widow — Mayne’s Hindu Law, section 104 (4th ed.). The 
Privy CoiJhcil has ruled that when an estate returns to a widow after devolu- 
tion to her grandsons and otlier^descendants, the widow’s power to adopt is 
gone. The power to adopt having become extinct, the adoption becomes invalid. 
Baja VeUanki Venkata v. Venkata Bamat L. R., 4 1. A., 1, is not applicable, 
because in^that case the son. had died unmarried, and, therefore, the adoption 
by the mother was held good. We rely upon the following rulings : — Bhoobun 
Moyee Debia v. Bam*> Kishore^ 10 Moore’s I. A., 279 ; Pudma Coomari v. The 
Court 0/ Wards, L.R., 8 I. A., 229 ; Thayammalv. Venhatarama, L.R., 14 I. A., 
67 ; Tarachurn Ghatterji v. Suresh Chunder Mookerji, L. R., 16 I. A., 166 ; 
Chandra v. Gojarabai, I. L. R., 14 Bom., 463; West and Biihler, (3rd Ed.), 


pp. 982, 983, 985. ^ ^ * 

' Mahadeo Chimnaji *Apte, in reply — The decisions in Pudma Coomari v. 
The Court of Wards, L. R , 8 I. A., 229, and Bhoobun Moyee Debia v. Bam ^ 
Kishore, 10 Moore’s I. A., 279, do not lay down that an adoption by a mother, 

. as in the present case, is invalid for all purposes. What they lay down is 
that those adoptions were invalid with respect to the particular points involved 
I in them. An adoption may be invalid for the purpose of succession, yet it may 
be good for spiritual purposes — Kalcya v. Padapa, I. L. R., 1 Bom., 248. The 
devolution ©f tlie estate on the daughter-in-law does not extinguish the power 
;;pf the mother-in-law ’to adopt. The devolution of the estate on the daughte^- 
! in- lajjpr only suspends the power of the mothsr-in-law to make an adoption, 
flf the daughter-in-law had made an adoption, there would have been no 
! necessity for the mother-in-law to adopt, because, in^ that case, the daughter- 
ih-la^^’s son ^ould have effectually provided for the spiritual’henetifc of the three 
^immediate predecessors. Gangabai having succeeded as heir to her*son, she 
was entitled iTb adopt — Bykaht Monee Boy v^Kistp Soonderee Roy , 7 W. U., 392. 
In the original Hindu'^exts there is nothing to show that the power of a 
: Hin3u*widow to adopt is restricted. 

[467] Sargtot, C. J.: — The plaintiff*, KrishnaVav Trimbf>k, claims his 
share in the properties mentioned in the plaint as i?he adof)ted son of one 
;^^^rimbak, whadied, leavihg a widow Gangabai and a son Sadijshiv, *wbo subso- 
^%tientily,4iQdkl6avinfi a widow Anpurnabai. Anpurn|baidfed’childies8, and her 



l.L.R. 17 Bom. 168 krishnabAv &c. v. s^^NkABBAV Vimatak Sut. (1692] 

mother-in-law, Gangabai, who succeeded as Sadashiv’s heir, adopted the plaintiff 
for herself and her husband on the 2nd Pctober 1885. 

The Subordinate Judge, proceeding on the assumption that Trimbak wa 9 
separated from his brother, which was not disputed before us, held that the 
adoption was invalid, on the authority ol the Privy Corncif decision in 
Thoyammal v. Venkatarama^ L. .R.,' 14 I. A.,* 67. Their Lordships jin that case 
held that an adoption with the permission of sapindas by a Hindu widow, 
after the husband’s estate had vested in- his son’s widow, is invalid. This 
conclusion was arrived at by the Privy Council as a necessary consequence of 
the decision in Pudma Goomari's case, L. R., 8 I. A., 229, where it was decided 
by their Lordships, as the result of the decision in Bhoobun Moyee Debia v. 
Ram Kishorey 10 Moore’s I. A., 279, that “ by the vesting of the estate in the 
^ widow of the son the power of adoption (given by the deceased to his widow) 
was at an end and incapable of execution.” Here, the son's widow was dead 
when the adoption by Gangabai took place, and such adoption would o'^ly 
’divest Gangahai’s own estate, a distinction which was made the ground of the 
decision in Bykant Monee Roy v. Kisto Soonderee Roy, 7 C. W. R., 392, in 
favour of the mother’s adoption. But we do not think it is warranted»by the 
language of the Privy Council in Bhoobun Moyee Debia v. Ram Kishore, as 
explained by the Privy Council m Pridma Goomari's case, L. R., 8 I. •A., 245. 
They say : '* The substitution of a new heir for the widow was, no doubt^, the 
question to be decided, and such substitution might have been di8aljpw*ed, the 
adoption being valid for all other purposes, which is the view that the lower 
Courts have taken of the judgment, but their ZiOrdships do not think that this 
was intended. They consider the decision to be that upon the vesting of the 
estate in the widow Bhowani, the power of adoption was “ at an end ” and 
[168] incapable of execution.” Again, in Thayammal v. Venkatarama, L. R!, 
14 1, A., 67, their Lordships say they “entirel - concur in that view, and they 
are of opinion that the adoption, with the permission of sapinda^ in the 
present ca^e, could have no greater effect as regards the right to property than, 
the adoption under the deed of permission in the cases to which reference has 
been made.” This language appears to us to be altogether inconsistent with 
any idea of the right to adopt being me-^elv suspended during the widow’s lif^. 
It is also to be remarked that the reasoning of the Court in Bhoobun Moyee 
Debia v. Ram Fdshore, 10 Moore’s 1. A., 311, seems to allow of no such distinc- 
tion being made. Their Lordships say: “The rule of the Hindu law is that in 
the case of inheritance the person to succeed must be the heir of the last full 
owner. In this case Bhowani Kishore was the last full owner, and his wife 
succeeds as his heir to a widow’s estate. On her death the person tq succeed 
will again be the heir at that time of Bnowani Kishore ” — ^^meaning, as we 
apprehend, that the son adopted by the mother could not succeed, as he would, 
a% such, be primarily the heir of her husband and not of her son. 

The subject of the adoption by a motlfer higher in the line than the son 
is discussed in West an^ Buhlor, (3rd Ed., p. 984), frofo the ceremonial point 
of view, and such' adoption is held invgi.iid on the ground that the son would 
be placed in a worse position as regards the due performance of his sraddhaH 
than if there had boon no adaption — and they conclude by lay(hg down, as a 
coDsequpnce of that view, thab*“ a mother aucceeding^Eo her son after the, son ’a 
investiture is not the more capable of adopting a son to him, because she 
divests no est&te but her own.” In this Presidency, doubtless, the permission 
of sapindas is nbt required, but that circumstance cannot affect the application 
of the above rul6, as .explained and applied in Hhayammal v. *Venkatarama , . 
L. R., 14I.-A., 6"7. ' , ‘ 
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We have been referred to a decision of the Calcutta High Court — UaMik ‘ 
Chand Oolechav, Jagat Settani, I. L. R., 17 Cal, 518, at p. 637 — where the 
[169] circumstances of the case were the same as here, Mitter and Bbverley, 
JJ., there say : “ It is true that in their later judgment the Privy Council 
decided that^upop the vesting of the estate in the widow of Bhowani the power 
of adoption was “at an end ** arid, incapable of execution, but the power in 
that case was a power given by the husband, nnd the decision referred to lays 
down the limit of the time within which such a power should be exorcised." 
It is plain from this that the attention of the Court had not been directed to 
the decision in Thayammal v. Venkatarama^ L. B., 14 I, A., 67, that the 
ruling in Bhoohun Moyee Delia v. Ram Kishore was equally applicable where 
the adoption was made with consent of sapindas. 

From the above Privy Council decisions, taken together, wo tlviiik that 
the question under considorr.,tion is concluded by authority, and that the 
a^pption by Gangabai after Anpurnabai's death was invalid ; and that the 
decree must^ therefore, be contirmed with costs. 

Decree confirmed, 

NOTES. 

[ TIm mother can adopt where she isHhc immediate hJlr to her eon but ncJt where the 
estate, in separate families, comes to her after devolving to other heirs : — (1894) 19 Bom., 
33ir;.(1902) 26 Bom., 526 ; (1895) 20 Bern., 250. Sec also (1896) 22 Bom , 416 ; (1898) 23 
Bom., Sfc7 (1900) 25 Bom., 306 , (1914) 27 M. L. .T., 300. 

Ad intermediate vesting in such heirs, terminates, ever after, the power to adopt, however 
derived, and that power is not revived hy any subsequent vesting, the exception being the 
case of co-widowB, etc.:— (1906) 33 Cal., 1306 : 11 C.W.N., 12 : 4 CX.J., 357.) 
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. APPELLATE CIVIL. 

The IHtK Fehruaru, 18^2, 

0 Present : 

Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Birdwood. 

^ Jijaji Pratapji Baje and others (Original Plaintiffs) Appellants 

• versus 

Balkrishna Mahadeo and others (Original Defendants) Respondents.* 

Pensions Act {XXIll of 1871), Sees, and 6 — Collector's certificate — 

. Certificate not obtained token suit filed — Certificate not produced at 
< hearing — Adjournment asked for and refused — Certificate 

accepted in appeal and placed on record — 

, t Procfidure— Practice, 

A suit under the Pensions Act XXIII of 1871 is not bad ab initio by reason of its being 
fi|ed without a Collector's oertiiicato. ^ 

Where at tile hearing of such a suit the necessary certificato was not produced. 

Held, that^the Judge ought t^o have granted the plaintifls’ application for ilu adjourn- 
ment, in order ^at the certiQcate might be obtained and’produced. 

^as a second appeal from the decision of H. J. Parsons, District Judge 
of Th^na. • ^ ^ 

[170] Suit to recover revenues of a village granted^n inard to the plaintiffs 
by the defendants, who were tjie khots'of the village. 

* Second Appeal, No, 673 of 1685. 

>3 
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JIJAJI PBATAPJI 

•t- 


B,aJ£ &C. V. 


This action \ya8 originally instituted by plaintiffs Nos. 1 and 2 (Jijaji 
SPratapji Baje and Narayan Manaji Baje) in their own names. Plaintiffs Nos. 3 
and 4 were sub3.9qu0nbly joined on their own application.' 

The plaintiffs sought to recover ope-half of the revenues of tto village of 
Kandali, granted to them in inam, from the khots of the visage, defendants 
Nos. 1 and 2. . » 


Defendant No. S was joined afterwards, as claiming the right to the 
revenues himself as inamdar, i 

Defendants Nos. 1 and 2 disputed {inter alia) the right of the plaintiffs as 
inamdars, and set up the plea of limitation. 

Defendant No. 3, Kanoji BamajeBaji, pleaded that the suit was barred by 
the Statute of Limitation, and also by the Pensions Act (XXiri of 1871). 

The Subordinate Judge (Rao Saheb Sakhai^am M. Cbitale) held that the 
claim would lie although the plaintiffs had not obtained a certificate under ];hd 
Pensions Act (XXIII of 1871), sec. 6, but rejected it on the ground that it was 
barred by limitation. 

The plaintiffs appealed to the District Court on the point of lirnttation, 
and defendant No. 3 on the point relating to the certificate under the 
Pensions Act. -i ‘ 


In appeal, the only issue raised was will this suit lie without a certifidate 
from the Collector, having regard to the provisions of the Pensions Acrt of 1871,'* 
and the finding thereon was in the negative 

The District Judge in his judgment remarked: — , 


“ 1 am asked to adjourn the case to allow o^ the plaintiffs* procuring a 
ceriifioate, and a case in the Printed Judgments, 1888, p. 52., is cited. There 
I notice that there was a certificate, though not a very clearly worded one. 
Printed Judgments, 1877, pp. 228, 314 and Printed Judgments, 1880, p. 56, 
are cited on the other side. I think that the suit being filed without ai^erti- 
ficato is bad ab initio, and must be dismissed. Were I disposed to grant time, 
it would be useless, because as the suit could only he said to have been 
properly brought at the time when [l7l] the certificate is produced, the clafm 
would now be time-barred. The plaintiff's’ remedy, however, was not by suit 
at ail, but by application to the revenue authorities. The decree of the Cotlrt 
dismissing the suit is, therefore, confirmed on the finding of the only point that 
I have raised." 

The plaintiffs appealed to the High Court. ' 

Mahadeo Chimnaji Apte for the Appellants (Plaintiffs) :r— Our suit WAf 
dismissed by the lower Court, because the Collector’s certificate under tne 
Pensions Act was not produced, the property in dispute being saranjam* The" 
Court gave no opportunity to produce the certificate, being of opinion that# 
the suit must be held to he brought on the day the certificate is produced, and, 
that it would tlien be time-barred. The lower Court is wrong, and it^ougjjit 
to have given us an opportunity to produce the certificate. The suit is not; 
instituted on the day the certificate is hvouffht ~~-Ng.wab Mahammad Azmat A& 
Khan v. Mussy/mat Lalli Be^uin, Li'. B,, 9 1. A., 8. have got^the necessary 

certificate, and we tender it. * . ^ 

* * 
Branson ^ith Mahadeo Bhaskar Ghavbal) for Bespondenlie Nos. 2>and 3, 
and Doji Abaji ' Khare for Bespondent No.l: — Under the provisions of the 
Pensions A6t, thh Court can only take cognizanre of d suit when* the certificate 
is produced,' and' not befgre. A suit launched without a Collfctpt’%#er|t!ifioat0i 
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as a suit. The suit when it was brought was not properMf 
oonstituted*-^a^i(ias Kevaldas v. Nathu Bhagvan, I. L. E., 7 Bom., 217. 

, Mdhadeo Chimnaji Apte, in reply ; — The suit was instituted when it waa 
originally filed, audit i& not barred. A suit cannot be barred except under the 
provisions •£ the Limitation Act»(XV of 1877), section 4. But the explanation 
of that section says that a<suit is ^instituted when the plaint is presented to a 
proper oflfiber. The point is, therefore, whether the plaint wa.s presented to a 
proper officer, and not whether it was accompanied . by a certifies, te. 
There are special provisions in the Limitation 4<^t under which suits are 
barred, &o. But/ there is no section with respect to the provisions of the Pen- 
[l72]sion8 Act, nor is it laid down that a plaint must comply with the pro- 
,1 visions of a particular enactment. In order to satisfy the requirelnonts of the 
t . Limitation Act, a plaint is to be presented to a proper otlicer within a pre- " 
scribed period, and nothing tppre. An an'klogous case is whore a minor brings 
a suit^ and a guardian ad litem is appointed afterwards. In that case the suit 
i^held to be instituted on the day the plaint was presented, and not when 
the guardiab ad litem was appointed. Similarly, when a suit is filed ou an 
insuffipient Court fee, it is held to be filed on the day the plaint was presented, 
and not on the da*y on which the deficiency in the Court fee is made up. We 
now p]:x>duce the Collector’s cortificatb, and ask to h!tve it put on in jrhe record. 
The certificate was put on the record. 

* * *Sar£Qnt, C. J. : — We agree with the District Judge that the suit is one 

which falTs within the Pensions Act as relating to a grant of land revenue, and 
.that, toe, although the Govern naent* is not a party to the suit — liahaji v. 
Bajaram, I. L. E., 1 Bom., 79. But the District Judge is wrong in treat- 
ing the %uit as bad ah initio by reason of its having been filed without a certi- 
ficate. The remarks of thd Privy Council in Nawab Mahammad Azmat Ali 
> Khanrv, Mussunuit Lalli Begums L. E., 9 I. A., at p. 20, show that this is not 
so, and that the Court is only preqjuded from taking cognizanc»i oi it until the 
certificate is produced. The District Judge should, therefore, on bping asked 
to do so, have adjourned the case for the* product ion of a certificate. 

The certificate is now produced ; and we must, therefore, reverse both the 
decrees of the Courts below and reman^ the case for a fresh 'trial, as all that 
bJs hitherto been done by the Subordinate Judge without the certificate waa 
done •without jurisdiction. ^ 

* As regards the question of tho Statute of Limitations^* we are of opinion 
that the suit must be treated as having been instituted by plaintiff No. 1. 
Costs to follow the result. 

Decree reversed and case remanded. 

* • ^ 

. • NOTES. 

[This was foUowod in,(1902) ‘ih All- 73; (1910) 12 Bom. L. R., 303 ; (1912) 17C. W. N,,' 

, 408 ; 17 C. li. J., 238 : 17 I. C., 490,) (adjournment).] , 
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BHOGILAL V.. 


[178] APPELLATE CIVIL. " 

n The 30th March, 1892. 

Present : 

Mr. Justice Jardinb and Mr. Justice 


Bhogilal (Original Plaintiff) Appellant 

versus 

Amritlal (Original Defendant) Respondent.* 


Limitation Act {IX of 1871), Art. 148— Acknowledgment — Acknowledgment by 
one of several mortgagees as agent for the others — Acknowledgment by one of 
several heirs of the mortgagee — Not sufficient —Mortgage — Redemption. 

Under article 148t of the Limitation Act (IX of 1871), an acknowledgment of the mort- 
gagor's title by one of several mortgagees as agent for the others is wholly inefiectual, and 
docs not bind the rest. So, too, is an acknowledgment by one of several heirs of the original 
mortgagee without effect. The expression “some person claiming undel- him ” in article 148 
of the Act m^ans some person claiming und' r hid) the entirety of the mortgagee’s rights. 

The property in dispute was mortgaged by Hari Bhagti to the firm of Kasandas Bechar- 
das in 1816. In 1830 Jagjivandas, one of the sons and heirs of Kasandas, who was* then 
manager of the firm on behalf of the whole family, sub-mortgaged the property’ in dispute 
to a third party, under a bond which recited the original mortgage by Hari Bhagti to Kasandas. 
In 1885 the defendant, who was a descendant of Kasandas. redeemed the sub-mortgage 
effected by Jagjivandas. In 1887 the plaintiff, having purchased the equity of redemption 
from HariBhagti’s descendants, filed the present suit for redr3mption of the mortgage of 1816. 
Thr plaintiff relied on the acknowledgment made by Jagjivandas in 1830 as giving a fresh 
starting point to limitation, 

Beld, tl^at the suit was barred by limitation. The acknowledgment by Jagjivandas, 
whether as manager of the firm or as one qf the heirs of the original mortgagee, was not 
sufficient under article U8 of the Limitation Act (IX of 1871). 

Second appeal from the decision of Venkatrao R. Inpmdar, Acting Joint Judge 
of Ahmedabad, confirming the decision of Rao Bahadur Chunilal Maneklal, 
First Class Subordinate Judge, in Suit No. 1124 of 1887. ^ ,, 

* Second Appeal, No. 192 of 1891. 


t t Art. 148:— 


Description of suit. 

Period of 
]imitatioi>. * 

Time when period begimr to run. 

n 

'(Against a mortgagee to recover 
possession of immovable property 
mortgaged. 

, i 

® ' 1 

Sixty years 

3 

The date of the mortgage, unless where 
an acknowledgment of the title of the 
mortgagor or of bis right of red jmptloi;, 
has, before the expiration of the pre- 
scribed period, been, made in writing 
signed b^ £ho mortgagee or some pers on 
claiming under him, And, in such casq. 
the ejate of the acknowledgment. 

Provided that all cj^ims to redeem 
arising uAder instruments (Of mortgage 
of immovable property situate in British 
Burmah, which^. have been executed 
before the first day of May 1863, shall 
be governed by the rules of limitation 
in force In that Province immediately 
before the same day.] 

IL . ® 
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This was a suit fSrtho redemptioii^f certain property which was mortgaged* 
in 1816 A.D* by the firm of Hari Bha^ti to the firm of Kasandas Bechardas. 

• Kasandas Becliardas had three sons -Gangadaa, Jagjivapdas and Eaghu- 
nath. On*Kasandas's*death*.Tag}ivandas became the manager of the firm and 
also manager of ^the family estatff. Anrf in 1830 he syb-mortgaged the property 
in dispute to Narbheram £l74] ^i^kbmal by a mortgage-bond, which recited 
the fact of'tho mortgage by Hari Bhagti if) Kfisandas Bechardas. 

In 1885 A.D. the defendant, wl?o was a grandson of Baghunath, the third 
son of Kasandas, redeemed the siih-rnortgago effecteMl by Jagjivandas in 1830. 

In 1887 the plaintiff, having purchased* the equity of redemption from 
Hari Bhagti’s descendants, filed the present suit to redoern tlie, njor^gage of 1816. 

The plaintiff contended that the acknowledgment of the original mortgagor's 
title made by Jagjivahdaa in the iiiortgago-deed of 1830 gave a fresh starting 
point to limitation, and that ?he .suit was, therefore, within time. 

"tlia defendant pleaded {inter aha) that the suit was barred by limitation, 
and that the acknowledgment in question was not binding on liim. or sufficient 

to save the bar of limitation. 

• 

Both the lower Courts rtjjected the plaintiff's claim as barred under the 
Limitaifcion Acts XIV of 1H59 and A3t IX of 1871. • • 

, Against this decision the plaintiff preferred a second appeal to the High 
Court! ^ 

Gokuldas Kahandas Parekh, for Appellant: — The acknowledgment by 
Jagjivandas of the original mortgagee's ($ic) title operates under article 148 of 
Act IX of 1871 togive,tt fresh starting point for limitation. At the date of the 
acknowledgment Jagjivandas was a managing partner iti tlie firm to which the 
'property in suit was mortgaged. And as a partner in a going concern Jagjivan- 
das must bo presumed to have an irnrdiod authoi-ity to make tlie acknowledg- 
ment on behalf of the whole firm* The acknowledgment, thertjfore, hinds the 
firm — Premji Lvdha v, Dossa IJoonqprsey.l. L K., 10 Bom., 358. Jagjivandas 
was, moreover, a manager of the family, itnd in f character also he had autho- 
rity to make the acknowlcidgmont inquestion so as to bind his co-sliarers — 
Qhinnaya v. Gurunatha’ffi, I. L. E , 5 Had., 169. ^ 

[Telanci, J., referred to Htchardson v. Younqc, L. E., 6 Ch. A., 478, as 
ftho^ing tliat, in the case of a mortgage bo two persons jc^nrty, there must be 
a joint acknowledgment.! 

[176] Under article 148 of the Limitation Act IX of 1871 tho acknowledg- 
ment need not he by all the heirs of a mortgagee. It is sufficient if it is made by 
some person claiming througli th^ mortgagee.” Jagjivandas was admittedly 
one of the,h(3ii^ of the odginal mortgagee. His acknowledgment was, there- 
fore, sufficient. • 


^ franpat Sadashiv Rao, for the Eespondemt: — This suit is governed by Act 
IX of 1871 The case of Pramjiljudha v. Dossa Doongersey, 1. L. R., 10 
358, does not apply, g,s it was decided under the ^vesent Act XV of 1877, 
^hicli has made a material alteration, in the law as to ackifowledgmenb. Under 
* the former Act IX of 1871 an acknowledgment by an agent of the mWtgagor's 
title w^is ab|olutely ineffectual to give a (resh, starting point — Rahmani Hibi 
V. Ifulasa Kwa?', T. L. *E., 1 All , 642. As a*managing partner ii\ the firm, 

^ Jagjivandas' acknowlodgnoent cannot be pub.on a higher footing than that of an 
agentr. It is, therefore, ineffectual. As a manager of the famHv, his acknow- 
ledgment is equally invalid— Nararyi v. Bhagvandas, P. J*for J881, p. 238. 
The case of Richardson V. Younge, L. R., 6 Gh. Ajp., 478r is in*point,. Jt clearly 
lays down that one of several mortgagees has no authority to bfbd the others 
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by his sole acknowledgment, and that ia^also the principle adopted in section 
21 of Act XV of 1877. Refers to Mussummat Mah Bihi v. Moian Mai, 12 
Punjaub Records^^ 162. As laid down in this case, the expression “ some person 
claiming under the mortgagor *’ in article 148 of* Act of 1871 rfieans some 
person claiming the entire interest of the mortgagee. Jagjivandas, being one 
out of three heirs of the ^original mortgagee,^ could not be sai3 to be a person 
claiming the entire interest ofrthe mortgagee. This acknowledgment is, 
therefore, inelToctual. 

Jardine, J. : — It is admitted that the mortgage to Kasandas took place in 
A. D, 1816: and that tlie present suit for redemption would be barred by the 
expiry in 1876 of the sixty years period of limitation prescribed by Act IXof 
1871, article j 48, unless the ncknowledgment made in 1830 by Jagjivan gives a 
new starting point. The Court below has found on the facts that Jagjivan was 
the son of Kasandas, who admittedly had [1763 other heirs, and that Jagjivan 
was then manager of the moitgagee firm for and on behalf of the Hindu ff).mily 
to which the firm belonged, and was not sole owner thereof, but like the present 
defendant only one of several co-parcenors — a co-parcener in his oWn right. 

Under Act XIV of 1859, section 1, clause 16, there was a fresh stjirting 
point “if in the meantime an acknowledgment of the title *of the depositor, 
pawner or^ mortgagor, or his right of redemption, shall have been given in 
writing signed by the depository, pawnee or mortgagee or some person claiming 
under him.” Under Act JX of 1871, aiticle 148, also the date ®f 'the 
acknowledgment is the starting point “ where an acknowledgment of'Dhe title 
of the mortgagor or of his right of redemption h/is, before the expiration of the 
prescribed l oriod, been made in writing signed by the mortgagee or some 
person claiming under him.” r 

Tlo only question argued is whether the written acknowledgmomt signed* 
in 1830 by Jagjivan is sufficient. The contention of the plaintiff* is twofold : 
first, thsit as Jagjivan was manager of a firm, a going condern, his acknowledg- 
ment was binding on the defendant, and for this Premjt Ludha v. Dossa Doonger- 
sey, 1. L. R., 10 Born., 358, was cite^. This case, I may remark, construes 
the provisions of the Limitation Act, XV of 1877, and so do Ravji v. NarayUndas, 
P. J., Ih’HH, 147, arnd (radii Bihi v. Parsotam, J. L. R , 10 All., 418, which follow 
the Bombay case. The Courts below "have noticed ‘that section 19 of the 
present Act has changed the law so as to include an acknowledgment signed 
by the agent of a Wurtgagee, whereas the similar provisions about agents in 
section 20 of the law of 1871 extended only to debte and legacies. In Rahmani 
Bihi V. Hnlasa Kuar, I. L. R , 1 All., 642, it was held that under Act IX of 
1871 the signature of an agent was not sufficient. This decision is based 
on that of tlie Privy Council in Luchmee JMksh Roy v. liunjeet Roy Pan'day, 
13 Beng. L H., 177, which interpreted the similar words* of * Act XIV 
ol‘1859. Seie also Naraiiji v. Bhagvandas, P. J., 1881, 238, which cites 
[1771 Kuviarsami Nadan v. Pala Nagappa, I. L. R., 1 Mad., 385, to a 
manager’s powers in a Hindu family and the^discussion in West and Bqhler, 
612, 613. T think the authorities are against the first contention. Secondly, it 
was coiitendod thriti the defendant is nqw the sole owner of tha mortga^gee's 
rights, afid that as ho hocornes such by succession to the estate of Jagjivan ** 
and others, who were co-parcopers in 1830, ho is a person damning under” 
the mortjgagee, and being, as to' part of the mortgagee's rights the successor 
of Jagjivan, he is estopped frorn denying that Jagjivan’s acknowledgmexrt 
binds him. ‘ 

The present* case is one of first impression, and in the absence of Indian 
decisions on the Words©! article 148 of the Act of«1871 *abbut the 'acknowledg- 
ment by the mortgagee, or •some person claiming under him, I may refei^to the 
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case of Richardson v. YoungCt L. R. JO Eq.. 275. Vice-Chancellor M ALINS 
afifirined — afc" p. 278 — interprefcing the Statute of Limitation 3 and 4, Will. 1V» 
0. 27. 8. 28, which is the authority given in Cooto on Mortgage for the proposi- > 
tion that w«here there Is a mortgage to two Jointly, there must be a joint 
acknowledgment.” The case differs from the prescyit, in that the two joint 
mortgagees wore trustees, and the,(\ecision is confined b.v Lord Justice JAMES 
to the case 6£ mortgagees who are trustees ! arAl also tliat there wore two joint 
trustees as defendants before the Court, while here the whole right of the 
mortgagees is now vested in one Sofendant, so thq^t there is not apparently 
the same difficulty in taking a complete account. Th{3 reasoning applied seoma 
to me, in spite of these dilferencos, applicable to the consbriiction of the Act of 
1871. It is as follows : — see 6 Ob. Ap., at p. 480. The provision a5 to acknow- 
ledgment, which only refers to an acknowledgment by the mortgagee, would, if 
it stood alone, require an acknowledgment ITy all the mortgagees w here tljore are 
nmre than one, it being provided by the General Clauses Act. 1 of 1868, that 
, woids in the singular shall include the plural. The distinction drawn between 
party and a’gent about debts and legacies in section 20 shows that the quastiori 
of agepey was before the mind of the Legislature, but there is no provision in 
article 148 or efse where as to signature by an agent for a mortgagee. A 
signatuie, thei e-[l78] fore, bv one Af several moi*tgagees as aijent for the 
others would he ineffectual, and it appears unsafe to liold that the acknowdedg- 
ment of one hinds all the others. The conclusion that the Legislature in 1871 
omitted ifo piovide for signature by a mortgagee’s agent seems atfirmed by the 
fact that this was done in 1877\b7 thtj general provision (jf section 19 of the 
Act ol that year. Tho^above reasoning leads to tho same result as llie Privy 
Council <lecision in Luchmee BuUsh Hoy w.liunjeet Hoy Panday, 13 Bong. L, IL, 
177, wholly their Lordships Jellow Tyndal, C. J., in Hyde v. Johnsun, 2 Bmg. 
N. C* 776, and interpret the Act of 1871 “according to its plain words” and 
exclude the signature*of a mortgagee’s agent. 

The above conclusion is not, bowovtii’, sullicieiit for the deteriAi nation of 
the present case. It is contended that Jagjivan’s inteiest as a co-parcener in 
1830 brings him within the words “ some person claiming ander hin»,” z.c., 
ulider Ids father KasandTis thti mortgagee, and that the ackriovvledgmonc signed 
by Jjigjivan is, therefore, sufficient under tho Act of l87i. It being found, as 
a* fact, that Jagjivan was only one ol several heirs, and ndt sole owner of the 
mortgagee’s rights, the argument requires that the words bo read as moaning 
“ some one or more of the persons claiming under him”, or “ any one or more 
of tho persons claiming under the mortgagee tlio whole or any part of tho rights 
conforrell on him by the mortgage*”^ We have then to determine whether 
these paraphrases embody tho true .construction, or wliether tho phrase means 
“ some person or persons claiming under him the entirety of the mortgagee's 
rightpj.” After considering the arguments I c®me to the opinion that tho last 
*i8 the real moaning. I leave out*of consideration the case of joint tenants, of 
whom it is said in Richardson v. Youngc at p. 481 ol*j)be Report- “ if a joint 
fibnarffi dies, tjiere is no transmission of interest, and no perbt>n claims anything 
*under him.” If as settled by that case where there is a mortga^,^ to two 
jointly thereTmust be a joint acknowledgngent, J think it would be anomalous, • 
in the iibsence of prSbise words, if an acknowledgment signed by one of 
CDany "holding collectively the mortgagee’s rights wore sufficient, 1 lay more 
stress* on this vidw, because the doctrine [1793 that one itiortgagee can be 
treated as agent for the others in the matter of acknoVlodgment has, 
as determined by the 'autharities cited above, no place 'in tho Acts of 
1859 ai^d , 1871. In construing as statute we* mpst not look *to oases of 
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very rare and singular occurrence, but to those of every-day experience — 

Hyde v. Johnson^ 2 Bing. N. C., at p.. 780, and remember tha*b Statutes of 
)J^.Limitation are in^tlioir nature strict aud inilexible enactments, intended to quiet 
long possession and to extinguish stale demands — L/uchmee Buksh Boy v. Eunjeet 
Roy Panday, 13 Bang. L. B., 177. These principles would, I think, » be imperil- 
led if any owner of a more fraction of the mortgagee’s rights could by means of 
an acknowledgment exceed the pevvers of a joint mortgagee or kn agent in 
regard to giving the mortgagor a new starting point for his claim. 

No English case has been cited, nor any decision of an Indian High Court 
found, on the present quesoion. Possibly it might have been, but in fact it was 
not raised in Daia Chand v. Sarfraz, 1, L. R., 1 All,, 117. The facts are not 
clear, and it is to be noted that it is said (at page 123) that the actual parties, 
the defendants-appellants, had signed the acknowledgments, and it cannot be 
gathered that there wore any other ovvnors of the mortgagee’s right. The question 
was, however, determined bv the Chief Court of the Punjab in MussLmm.'it 
Mah Bibi v. Motan Mai, 12 Punjaub Records, 1(52. The viow^i stated by 
Fitzpatrick, .1. (Boulnois, J., concurring) are clearly, and I think correctly, 
expressed. He says: 

“Thequostion is one cf considerable ^difficulty, and 1 give my opinion on it 
with considerable diffiii(3nco ; but d'n the best consideration I have been able to 
bestow on it, 1 come to the conclusion that the suit is altogether burred *lhG 
14:8th article of the Indian Limitation Act, 1871, is not new. It is copied, with 
some alterations which ai e imrnateriai for the jDurposes of the present question, 
from the 15th clause of tlie 1st section of the former law, Act XIV of 1859, and 
thai. again, is taken with certain alterations and omissions, one at least of 
which seems to me important for the purposes of the present question, from the 
28th section of the 3rd and 4bli Wm. IV, c. 27 ' 

[180] “ The 28th section of the 3rd and 4tli Wm. iV. c, 27, provides that 
the rnortga.gor’s suit to redeem shall be barred within a certain period reckoned 
from the date on which the mortgagee obtained possession, “unltss in the mean- 
time an acknowledgment of the title of the mortgagor or of lusriglit of redemp- 
tion aWall have been given ' , in^ writing signed by the 

mortgagee or person claiming through htrii,’* in which case the period shall be 
reckoned from the date of such acknowledgment. 

“ Up to this point, our Acts have followed the English Act, but here comes 
the important difference. The English Act goes on to provide for the case of an 
ackriowledgineiit by one of a number of mortgagees or persona claiming under 
a mortgagee, enacting that such acknowledgment shall lie binding only as against 
the person making it, and providing for the apportionment of the mortgage-debt 
between him and the others, but no snniiar provision is to be found in our Acts. 
It is hardly conceivable that tho'lndian Legislature, ha'dng copied the Bugliah 
Act so far as they did, would not. if they intended that an acknowledgment 
by one of several mortgagees should have so peculiar an effect as that of break- 
ing up the mortgage into portions ; I say it is hardly conceivable that they 
would not, have followed the English Act hero, too, and enacted something 
V, more or less similar to its provisio^is on this point. I have no doubt that the 
omission^ to do so was deliborato, and 1 can well understand that it may have 
been thought as well to avoid th^ difficulties and complications which there is 
reason to apprehend would, in many cases, arise from allowing to an 
ackaowledgment*by one'of several mortgagees the effect in question. However 
this may be, it Seems to me impossible, by an 5 % effort of construction, to get 
from the Indian Acts, as they’ stand, anything similar in effect to the pi^jpyisions 
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of the Epgliah law on this point. There may be a transaction (and such 
transactions 'are not unooinajon in this country), which, thouj?h spoken of as 
a single mortgage, is’roally a number of mortgages of differen t properties to differ- 
ent persons eKecuted in’the same slmet of paper. Such a transaction would, I 
presume, for'thejjurposes of the l^Bth article of the LJruitation Act, as I believe 
it usually is for all [181] other pijrposos, be treated on its proper footing, viz,, 
as a number of different mortgages, and >f one of the mortgagees had given an 
acknowledgment in respect of the property mortgaged to liirn, the mort- 
gagor might take advantage of that acknowledgment to reduorn that pioperty 
from him, the mortgage of it being really se^)arable from or rather separate 
from that of the other properties. 

** But where there is but one single mortgage to a number of persons, an 
acknowledgment by one of those persons cannot, under the llBtli article, give 
a new period of limitaticm iu^reapect to a portion or a share of the property 
mprtgaged. It must either be absolutely without effect, (jr give a new period 
of limitation in respect of the whole property. 

"I have, as I have already said, come to the conclusion that it is abso- 
lutely without efftspt. In Richardson v. Younge, L. R., 6 Ch. Ap., 47B, a case 
' in which some of the difficulties of ij:ie English liyv’ were brouglit out, Lord 
Ju 8 tice*MEliLISH in commenting upon that A«ct (at page d 8 ‘J) makes ah observa-^ 
tico.to the effect that, if it had stopped short at the point down to which, as 1 
have shojvn, our Acts have followed it, it could not have been contended that 
the acknowledgment of one of aev 6 /-al mortgagees would bind the others. 

“ Of that, I think there can be little doubt. But there is a slight differ- 
ence in the wording of*tlje Indian Acta to which 1 have not, before adverted, 
and, which it may be contepdod, would afford ground for a distinction. 

‘^The acknowledgment which the English Act requires is ‘ an acknowledg- 
ment in writing signed by the mortgagee or the person claiming through him;’ 
while what the Indian Act requires is an acknowledgment ‘ in writing signed 
by th 0 jmortgaget 3 or some person claiming under him.' 

“It would hardly be disputed that, as observed by Melljsh, L. J.^in the 
o«se I have just referred bo, ‘ the mo.*tgagee ’ in the English Act means ‘ the 
mortgagee or mortgagees,’ and similarly that ‘ the person claiming through 
hkD’*in that Act [182] means 'the person or persons lpr*the time being 
olaiming through him.’ 

“In like manner, it would hardly be disputed that * the mortgagee ’ in the 
Indian Act means ‘ the mortgagee or' mortgagees, ' but it may possibly be 
suggested that the Indian Legislatu^re^, in using the words soma person claiming 
under ‘ him-,' may have intended to include an acknowdedgmerit like that in the 
present case given by one of several heirs or purchasers to whom diflorenl; 
share) of the mortgagee’s interest in the property or tho mortgagee’s interest 
*in different portions of the propei^y may have passed. 

“ But, in the ffrs^ place, it is not likely that a.change in this direction 
woul(f have l^een made by the Indian Legislature, for the recognition of such 
acknowledgments would infallibly lead to collusion (such as is alleged to have 
ooourred in (he present case) between the mortgagor and one of the heirs or 
purcba^eFs, and again iris hardly conceivable* that one of several m&rtgagees 
who had together entered into the mortgage transaction should ho unable to 
bind ohe another* and that one of several purchasers fpm a ijidrtgugee should 
be given power to bind the others whp might be perfect strangers, to him. If 
a result of this sort was intended, we may be^ sure very clear words would 
have been used. 
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" It is accordingly natural to lookeout for some othor construction of the 
words used, and 1 do not think there is any difficulty in finding a Very reason- 
able one. I thiqk ' some person claiming under the mortgagee ’ means some 
one of the persons or aggregates of persons who, ftomtime to time, < by purchase, 
inheritance or otherwise may have been in apposition to claim uader, i. c., to 
represent the mortgagee. * . 

“ This, I think, though as 1‘haVe already said with some diffidence, is the 
proper construction of the Act ; and I accordingly hold that an acknowledg- 
ment (such as that in the present case) by one of several heirs of the mortgagee 
is altogether without efi'ect." 

1 think ^that if the Indian Legislature in 1871 or 1859 had intended to give 
efifect to acknowledgments by persons claiming [183] only a fraction of the 
mortgagee’s rights it would, to avoid the disquieting of titles and the revival of 
stale demands, as well as to secure its othor objedb, have used plain words, as in 
section 28 of 3 and 4 Wm. IV, c. 27. ** 

For those reasons, I am of opinion that the decree under appeal should be 
confirmed with costs. 

Telang, J. : — 1 cannot say that I arti entirely satisfied with the reasoning 
contained, in the judgment of FitzpaTRIOK, J., concurred in by BoULNOpS, J., in 
the case of Mussunmiat Mah JJiin v. Motan Mai, 12 Punjaub Records, 162, 
which was cited to us by Mr. Ganpatrao. Nor do 1 think that the ca&e*of 
Richardson v. Younga, L. R., 6 Ch. Ap., 478, to which I referred during the 
argument, has, except only to a certain extant, any very close application hare, 
having regard to the actual language of the Act we have to construe. But as 
that language has. in fact, been construed by two learned Judges in one way, 
and a.*} Mr. Justice Jakdii^K is satisfied with that cpnstruction, 1 thioik it would 
be right for me to follow it - especially in the ca.^d of an Act cwhich is not any 
longer in force. And I do so the more readily, because I cannot say that 1 
have myself formed any strong or clear opinion in favour of any othor construo- 
tioD. According to the construction, then, which has been placed on Act IX of 
1871, the claim of the plaintiff in this case was barred while that Act was in 
force, and the Aovi of 1877 could not, therefore, revive it. The Courts below 
were consequently right in deciding against the plaintiti, and tlie decree must be 
confirmed with costs. « 

“ Decree confirmed, * 


NOTES. 

[ Where the interest is joint, an ackuowledgnient by some is not sufriciont ; — (1896) 18 
All., 458 (mortgagees) ; (1902) 25 Mad., 220 (mortgagors) ; (1909) 5 261 ; (1909) 19 

M.L.t)., 288 ; (1914) 20 I.C., 127 (Mad.), (Auaiidravan). 

This docs not apply to cases where tho interest has been (severed: — (1909) 11 Bom. 
L. R., 318. ‘ I 

In (1912) 15 G.L.J., 251 : 16 G.W.N., 49.3, it was held that the ackno.vlcdgment was 
valid as against the party acj^nowlcdging, though ineffectual aga'^tst others.} 
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1184] CRIMINAL REFERENCE. 


. _ ^ The 20th September, 1892. 

' , Present : 

kR.<JusTiCB Parsons and Mr. Justice Tedano. 

" •> » 

•* t 

Queen-Empress 
* versus 

Kanji Bhimji.,’ 

Bombay Gambling Acts (IV of 18S7 and 1 of 1890), Sec. 8—'* Common gaming 

house '* — “ Instrument of gaming Used ” — Meaning of these 

«• 

words in section 3 of the Act. 

The accused rented a place near a public road at Bombay at Rs. 250 a month. There 
they erected a shed containing eleven pedhis or stalls. In the centre of the shod thoy put up, 
in a prorpiuent position, a clock for keeping accurate time. The stalls were let out to certain 
persons, each at the rate of Rs. 100 a month. 

The ’sioofs of several adjoining houses surrounded this plac^. From one of these roofs rain 
fell into the place. 

l^Vimbera of people resorted to this place for the purpose of rain-betting. 

The raiiJ-betters staked certain sums of money on the chance whether the rain would fall 
or would not fall within a certain time^ ‘After making the bets, the parties betting would go 
to one of the stall-keepers, a;id get him to register the particulars of the bet in a book kept 
for the purpose, and each deposited with the stall-keeper the amount staked. 

• The bets'as to rain falling wute determined by persons at the place seeing the rain falling 
in a stream from such of the roofs of the adjoining houses as had been chosen by the betters on 
making the bets, and seeing also the time, J.>y thcclocsk, if there was any donbi ns to the time. 

After the bet was determined, the winner received from the staJl-lcioper th<j amount of 
the stake. * 

Under those circumstances, the accused wore charged before the Chief Presidency Magis- 
trate with committing the olTi'nco of keeping ^ “ common gaming house*” under section 4, 
clauses (a), (6) and (c), of the Bombay Gambling Act TV of 1887 as amended by Act I of 1890. 

Oci a reference by the Magistrate under section 432 of the Code of (^iminal Procedure 
(Act X of 1882), 

Held that to bring the place ^n question within the definition of a “ common gaming 
house ” in section 3 of the Bombay Gambling Act (IV of 1887) as amended by Bombay Act 1 
of 1890, th^ instrument of gaming or wagering must be in the place itself, cither kept there, or 
brought there and used there, for profi m! gain. It is not sufficient that wagers are made in 
the place upon or by means of some a ^ or other which is outside the place. The roofs of' 
the houses surrounding the place in <7 -on could not, thoroforn, be regarded “as instruments 
ol gamiitg either kept or used thcroi' in the meaning of s. 3 of the Act, 

Held^ also, that the word “use^ m 3 of the Act as amended by Act I of 1890 must 

be^keUyin its ordinary sens*, as meanji.,^ tually used. Any a/llclo which is in fact used as 
a/neana of wagerfng comes within the definition of ** an instrument of gaming,” ovc^i though 
it may not have been specially dev'dsod or intended for that purpose. 

1186] 'Held, per TELANQiaJ., that neither the stalls, /i*or the books in which the bets were 
regi|itefedT nor the money staked and deposited with the stall-keeper, were instruments of 
gaming o^r wagering. • ' ' * * 

This was a reference, under section 432 of the Code* of Crin^inal Procedure 
(Act X of 188a), by C. P. -Cooper, Chief Presidency Magistrate: 

* Criminal Reference, No^ 80 of 189S. 
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The reference was in the following terms : — 

“ 2. The accused were charged before me on the 3rd of August 1892« 
with committing an offence on atid .prior to the 13th day of July 1892, at 
Bombay under paragraphs a, b and q of section 4 of Bombay Act IV of 1887 
and Bombay Act I of 1890- ,i 

** 3. They denied having committed thu offence. ^ 

** 4. The facts proved are that the accused, who are the nominees of 
certain persons, in the month of June last rented a place at the Cathedral Boad, 
Bhuleshwar, from one Purshotamdas Hurkissondas for two months at Rs. 2S0 a 
month, and the next two months they should continue to occupy at Bs. 400 
a month. 

“ 5. The accused took possession of the place, and afterwards caused to 
be erected on part of it a shed in which were eleven ‘ pedhis* or stalls, and 
also placed in a prominent position in about the centre of the shed an ordinary 
American clock which kept accurate time The clock was kept in charge of 
ramushts appointed by the accused to prevent persons tampering with it. 

“ 6. The stalls wore let out to certain persons by the accused, at the rent 
of Bs. 100 each stall per montfi. Tba accused had the care and the manage- 
ment of the place, which was ujed ny liumhers of persons for the purpose of 
rain-betting, the place being kept open for any one who liked to go there. 

"7. Surrounding the place are several roofs of adjoining house?, the rain 
from one of which foil into the place. 

"8. That persons making bets on tfie'tainfall ventured certain sums of 
money against eaoli other upon the chance whether rain would fall, or would 
not fall, within a certain time. The time was not for a less period ^than thr^e 
hours, and might be for a longer period during the time from 6 A. M. to 6 P. M. 
of each day. 

[1861 “ 9. After the bets were made the parties betting would go to one 
of the stalf-keepers, and get iiim to register the particulars of the bet in a book 
kept and used by him for that purpose alone, and in most cases each of the 
parties, would deposit with the stall- ho]dor the money ventured (the stakes). 

“ 10. The bets were determined as to rain falling by persons at the place 
seeing the rain*' falling in a stream from such of the roots of the surrounding 
houses as had been chosen by the individual betters on making the bets, and 
the time by the clock if it was necessary, but in case of no doubt without 
reference to the clock. 

“ 11. Altov tlio bet was determined the winner received from the’ stall- 
keeper, whether the loser was 'jresent and consented or not, the amounts staked, 
less two pice a rupee deducted by the stall -keeper as his commission from the 
amount won, “ t 

12. No business,* except rain-betting, was carried on in the shed: 

“ 13. The c^ock in the shod could be looked at^nd used by the persons 
frequenting the place for other purposes besides those of determining the time 
io respect of the betting, and the evidence proved •it was so used.# 

" 1^. A plan of the prenrises and the clock is fdPwarded herewith. 

“ 15. Mr. Little on behalf of the prosecution contended that the place 
was used for^ purpose of a common gaming house within the meaning of 
section 3 of the Act, and the clock, the, roofs of the adjoining houses, the stakes 
or deposits of money, and thq| books are eacii of ttiem an article uded in the place 
as a subjfoli or mean? af gaming, including wagering, and referred to the case 
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of Queen-Empress v. Govind, 1. L. R.^ 16 Bom., 283, and particularly to the 

judgment of the Honourable Justices BiRDWOOD and Parsons. 

• " 16. »Mr. Tnverarjty on^belialf of tho accused contended#it was necessary, 

before convicting under section d, .to irova tliat tnn place was used as a 
common gamin^j liou^e under section 3 ; that all instruments or articles used 
for gaming, or wagering tl87] kept 6)r used for. the profit or f^ain of persons using 
or keeping the place must he those specifllly*dovibed oi intended for tliat pur- 
pose ; that under the Act the Court had the power to ord»‘r l iu' dostructiori of 
instruments of gaming ; that the point roaJly tor detir,ion is lote'rrfMl to hv trio 
Honourable Mr Justice JakOINK in tl»e ca^o of v. GiWrtid, 

what are ‘ instruments of gaming,’ then to consider i!‘ ,jn\ o! ijic'.t' aiticies, 

which are kept or used on tlie premises, come und(ir tini ds'iinit n n, and wliat 

is really meant by ‘ means of wagering.’ ^H(i contendufl tiiat t!.e w not 
instruments of gaming; t.haf^ it was clear these n'ofs art; onl y i hr' o. tio.i.ry 
r«ofs^)f surrounding buildings, though the i-ool of tlio adjoirdng chav, I, winch 
belongs to pthei- persons, projects a few inches over the [dace. 

** 17. rie maintained it could not he contended tint, tdiestj rools are used 
in the place, and* tliat m any event tiioy are not instruments o: gaming or 
wagoriiig. • • 

“ 18. As to the stakes, that is co^cr<al by the decision in 

Entpryss v. Govind. 

“19. The hooks <d‘ aceoiinf. are ccjvertMl by tln^ c ise of 'f ollt tL v. 

Thompson, L. R., 6 Q. IP, 51*1^ • 

20. As to the slock, there w.is no attempt fm make oul. tficio \vas 'iny- 
.thing p?<yiliar about it, that it was used only m connccLion with the betting on 
certajn oc.casions, and at o^her tinie-^ i)v the pei-'-ons fn^queriting iiuj place for 
other purposes, , 

“21. Tliere was no ovulom^e tu show that any one -o bound hy the 
entries made in the hooks, and hocont.uidod tiiit in ariv event n#mo of these 
things? are in.striunents of wagering withiii tne Act. 

“ 22. As to the word ' us(3d ’ it does not moan actual* usage therefrom, 
llnder tlie section it is* meant to he ifndnrsto-ni tliat an\ thing that assists in 
the smallest degree in making or ending n hot is an n.:^trumon;. of gaming ; but 
rnstruments that are actually used for wagering, which i» -^mething actually 
made lor that ])Urposo, or «v»mothing devised for it. 

[ 188 ] “ 23. in l'jn.-land, tliey have a ‘-[lecial legislation for betting houses, 
wliich we I'.ave not here, and he referred to tiio Englisli Acts relating to betting 
houses. . ■ • , 

“ 24. Tlio questions for tlie opinion of the High (Piurt are - 
l“ (1) Wliother the accused, who had^tho care and management of ^he 
place, kept or used the same for i, he [mrjiose of a common gaming house within 
the meaning of section 3 of Bombay Act IV of 1887*as amended ; and 
• •“ (2) J\Miether Uny of the ;ivtv*.les, vie., the cloc^^, monov ^^taked, tho 

*pedkis' or stalls, the hook^ oi tlu' loo'f <if the adjoining houses, weic 'uments 
used as suhtocts or means tif gnnii.g, including wagering, wuthin tiu' moaning 

of section 3*of tho saidrAct.” ,* 

* • » 

• Lamj, (Acting Adyoc*ate-(hme'all, for the Crown : - -Tim I'ccused have 

renttJd the placo'simply forflio purj.ose of carrying’on rain-h^t4i^g have 

put up a clock there, not witn t'iie object of seeing tHe time tW tiiu day, but of 
deciding the bets by iC Betts are And and deposited with tho*stake-holder. 
There are books kept in which the bets are registtu;ed. f'conienci that the clock 
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* is used as a means of gaming. So, t<^o, the roofs of adjoining houses were 
used as means of gaming. 

[Parsons, A. : — Then you might a's well contend that the rain/was used in 
the building.] 

ci I ' 

So I do. The rain from one of .^he adjoining roofs fell into the place. The 
word “ used*’ in section .‘1 of Bombay Act IV of 1887 means actually used, and 
it must be given full effect to. No inference ’’can be drawn from section 8 of the 
Act, which empowers a Magistrate to destroy the articles used as instruments 
of gaming after a conviction. The section is permissive. The ruling in Queen- 
Empress V. Covind, 1. L. R., 16 Bom., 283. does not conflict with this view. 

Inverarity for the Accused: — If'the Legislature had intended to atop bet- 
ting, it would have passed an Act for that purpose. Stat. 16 and 17, Viet., 
c. 119, expressly brings a betting house within the statutory definition of a 
gaming house. See also 36 and 37 Viet., o. 38. Refers to Encyclopaedia 
Britannica, [189] title ‘‘ Game.” The mere keeping of a common hotting 
house is not criminal in India as it is in England. There is nothing illegal in 
persons m^^eting together in a particular place for rain -betting. The expression 
“ instrument of gaming ” no doubt' includes means of gaming. The two words 
are convertible terms, as shown in Webster’s Dictionary But that defi^iibion 
does not apply to the clock used in the present case. The bets are hot made 
with reference to the clock ; they are made witl^ reference to the time. They 
are not determined by the clock. The clock is, therefore, not an instrument or a 
means of wagering The wager is independent 6f the clock. An instrument of 
gaming in an instrument specially devised for the purpose of gaming — hnperatrix 
v. Vithal, I. L. R., 6 Bom., 19 ; Queen-Empress v. Earotumdas, I. L. R'., 13 
Bom., 681 ; Queen-Empress v, Govind, I. L.,R., 16 Born., 283 ; Reg. v. Rama, 
Bom. H. C. Or. Rul. dated 19th June 1873; Imperatrix v. Mahomed, Bom. 
H. C. Or. Eul., No. 72 of 1886, 

Those cases 4rhow that an instrumecit of gaming is an instrument specially 
devised or intended for the purpose of gaming. The words " other instrument 
of gaming” in section 3 of Bombay Act IV of 1887 mean other instrument 
ejusdem generis. Toe clock is not, therefore, an instrument of wagering. 
The wager is independent of the clock. It is a coevenient thing in a place of 
public resort. As to the roof of the adjoining house, the definition of the word 
'* instrument ” in the Act shows that it is some tangible, moveable article ; it 
does not include immoveable property. The roof is not a tangible mbve'able 
article, and, therefore, is not an instrument of wagering. The word ‘ used ” in 
the* definition of instruments cf gaming as given in Bombay Act I of 1890 is 
not a word of wide import. It means not actually used, but ordinarily eaed. 
The stakes or coins are not instruments of gaming. 

Lang, in reply The cases cited were decided before the amending Act 
of 1890 w^iB passed. The definition of “instruments of gaming ” given in this ^ 
Act is very wide, and includes any and every article which is useef as a. means 
of gaming 

I Parsons,* Jj. : — What do you mean by “ used ” ‘?l 

[190] I mean actually used as an instrument! or means of gaming. The 
clock is used lor the purpose of wagering. The bets were to be decided by the 
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clook in caHe of doubt. The object of putting up the clock on the premises was 

for the purpose of deciding the bets. Jt is immaterial if the clook is used by 
people for other purposes. ^8 to stakes, it is idle to say thi^t stakes are not 
the subject o^ wager. The rodf is also used for purposes of gaming. 

[TmIjANQ, J?:— Is the .roof an^“ article*’ ?) 

• • 

Lang: — The word "article” means " thing.” The roof is used for the 
purpose of deciding bets. People stand on the preipisos and make use of the 
adjoining roof for determining the bets. If a house be kept for betting on a subject 
however distant, it falls within the definition ot a common gaming house. 

Gur, adv. vult. 

Parsons, J. : — Since the iiearing of tlfe arguments in this case ray learned 
oollea^^pe and myself have consulted together and have arrived at ti unanimous 
conclusion on the points of law involved and upon the terms of the order to 
be passed ofi the reference. We have decided to deliver separate judgments, 
oonsidQring the importance of the subject and for its better elucidation. 

Tbe Chief Presidency Magistrate has referred tt) this Court the .following 
questions : — Firstly, whether the accused, vJho had the care and management' 
of liWe place, kept or used the same for the purpose of a common gaming house 
within the meaning of section 3 of Bombay Act IV of 1HB7 as amended ; and, 
secondly, whether any of the article®, viz., the clock, the money stJiked, the 
pedhia or stalls, the boo^s.or the roofs of the adjoining houses, were instruments 
used as subjects and means of g&ming, including wagering, within the meaning 
of section* 3 of the said AcU His reference shows that the place in question 
is usefi as a common betting house for the profit of the occupant. Since gam- 
ing, by the provisions* of Bombay jVct I of 1890, includes vvagfjrmg, the place 
will bo a common gaming house if cards, dice, tahle^s or other instruments of 
gaming or wagering are kept or used tiieroin (see section 3 of the Bombay 
Prevenliion of Gambling Act IV of 1887). 

• 9 

' [191] The expression instruments of gaming or wagering is bv Bombay Act 

I of i890 made to include any article used as a subject or means of gaming or 
wagering. The point, therefore, narrows itself to this " —Is* any article used as 
a subject or means of wagering kept or used in the place in question ?” The 
Advocate-General on behalf of the Crown contended that the word " used ” 
whore it first occurs in the above sentence, which is taken from the definition 
given in* Bombay Act I of 1890, me%ns actually used. Mr. Invorarity for the 
accused argued that the word must be confined to things that are specially 
devised and intended %o be used for the purpose of wagering, and ho cited cases 
,and tlie opinion of Jardine, J., in Queen-Empress v. Govtnd, 1. L. K , 16 Bom., 
283, io support of his contention. After a full consideration of his argument, 
and of the authorities ^he cited, I can come to no otfipr conclusion than that 
tlie word "iised” must be understocwi in its ordinary melining, and that it 
'’refers to an actual user ; in other words, I am of opinion that twiy article 
that is.mad^use of as a subject or means of ^agering, no matter of what 
native, that article be, comes within t?he definition of instruments of 

gAming or wagering, I see nothing in section.S that is opposed to this view, for 
the pcfwer to order the destruction of articles found in a common*gaming house 
is permissive only, and a Magistrate wpuld only order the destruction of what 
properly ought to be and could be destroyed. There is nojndlcation in the Act 
of 1890 of any intention to restrict the meaning of the word " used ”, and it is 

A • • • , " 


123 



I.t.R. 17 l*om.*192 


QUKEN-EMPBESS V. 


almost impossible, considering^ the decisions, to suppose that the Legislature, 
had it ihtiuidod the articles to he limited, would not have plainly so provided when 
it passed the Act. Whether or not an article is used as a’ subject or means of 
gaming or wagering, is a question of fact which has to be deteirmmod upon the 
evidence in each case. It is not a point that I would lie willing LC consider in a 
reference of this kind, since in case of a conyiction there would be an appeal open 
to the accused in wliich the propriety of the finding could be called *in question. 

The above would, 1 consider, have lx a .sulhcient reply to the reference 
wore it not. lor the mention of the roofs of the adjoin -[192]ing houses in it and 
for the avguniants of the Advocate-Cioneral thereon This requires us to deter- 
mine the K'^al moaning of the words “ kept or used in the place in question 
which occur at the end of the point bolore raised, and which are taken from 
section 3 of the principal Act. Thh roofs of the adjoining houses clearly are 
not kept in the place in que.stion. 13ut the Advocate-General contends that 
they are used therein, since they are made use of for the purpose of wagering 
therein. If this argument is sound, then it would have been far simpler to 
have proceeded against, the accused for tlie use of the rain itself, since that 
admittedly was used as the subject of wagering within the place. The whole 
of the hc^ts wer(3 laid on o: against the fall ol the rain. 1 am unable, htowevert 
in any way to accept the argument. I think tliat, to bring the place within 
the section, the instrument ol wagering must bo in the place itself, either kept 
there or lirougbt ther<3, and used there foi profit or gain, and that, it is not 
sufficumt that wagers are made in the piaco.! iDon or by rrujana of some article 
or other which is outside the place. To hold otherwise would he, 1 think, to do 
violence to the language of the se<d.ion. while it would he incoDsistonti.with the 
provisions of sections 5 to 8. The roofs of tlm adjoining houses must, there- 
fore, he excluded from the. li,->t of articles that .oe in law capi-'ble of being used 
in this place as a subj(3ct or means of wagoring. 

The only other article Griat i.s reli<‘d on in argument as coming within tlie 
definition is the clock. That under tno Act would he an instrument of wager- 
ing if it was us^d as a subject or means of wagering ; if, for instance, wagers 
werii madt3 d(3pending upon, or to be d jcided by, the tinus kept by it. it wouH, 
I think, he used as a iniiiins of wagering. Tiiis, how^ever, as 1 have before said, 
is a questuai of ^act upon wdiicii I arn miwdhng <ivon to express an opinibn.as 
the point may come before us in anotlie» form. Even if I wore willing, 1 could 
not do so in the prc.senb ref(3renco, since we have not got the evidence, and the 
Magistrate liawmit himself found upon the point. All ho says is that the clock 
kept acc’ irate tun (3 and was w^atched by ramushis, and that bets were decided 
by por-ofw seeing the time f)y the clock if decessary, but in cases of no doubt 
without reteionco to the clock. I cannot infer from [193] this that bets were 
mado and dccified by i be tunc kept by this clock, which is apparently what 
would have to ht pix'ved in order to make jt an instrument of wagerir^. 

The order of the Ct)urb is that the reference be loturnod to the Chief Pre- 
sidency Magistrat(3 with the following answers, (1) In the affirmative only 
if any article is kept or used in the place as a subject or means of wagering. (2) 
With the exception of the roofe of the adjoining houses, which are not within 
the placp, any one of tbearticle.s mentioned might bean instrument ol wagering 
if it is within the place and actually kept or made use of in the place as a 
subject or meiJns of wagering, but not otherwise. 

The Magistrate should complete the trial o.' the case in accordance with 
the above answers. The ^osts cf this reference are to bo paid by the accused if 
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fcbey are ultimately convicted, but by th^ Crown if the result of the prosecution 
is an acquittal. 

Telang, J. : — Tills fiaae cdmes before the Court on a reference made by the 
Chief Preaideocy^Magisbrate undef section 432 of thejjode of Criminal Proce- 
dure. The questions referred are as follows*: — 

• • 

(1) Whether the accused, who had the care and maniir*oment of the place, 
kept or used the same for the purpose of a common j^aminf^ house within the 
meaning of section 3 ol Bombay Act IV of 1887 as amonded ? and 

(2) whether any of the articles, viz.^ the clock, tho inonov^sL iked, the 
pedkis ” or stalls, the hooks or the roofs of tho adjoining hcuisos, were instru- 
ments used as subjects and qjeans of gaftiing, including wagering, within the 
m^eanijpg of section 8 of the said Act ? 

The answer to the second of these questions decides tho answ'er to bo given 
to the first, and the argument before us has been consequi^ntiy diiected to the 
elucidation of the point, whether any of the specitic articles mentioned in the 
second .question, and cliiefly the clv)cl^ tho money stm-ked, and the rogfs, are or 
are not instrumouts or subjects or mean.s (?f wagering within the moaning of 
sectfon* 3 of Bombay Act IV of 1887, intnrprotod by the light of Bombay Act 
I of 1890* I will first deal v\itb the articles *' [194] which did not form the 
subject of argument, viz , tho “ or stalls, and the books. I am of opinion 

that, having regard to tjie sfcateraenis in tho case referred, neither of them can 
be hold k) fall within tho purvio\v ol tho Clarnhling Acts. The stall is the seat 
or office, sit) to say, of the rT«an who keeps a register of the hots made, and the 
books'are those i«i which the bets are registered. In my opinion, they aro both 
too remotely conneoltfd with the w^igering bo be accurately desi iibed as either 
instruments or means or subjects of wagering. They appear to me, according 
bo the statements in the case, to be rnoreiy helps to the preservation *of evidence 
relatinji to the comjilcbed waguring transaction. As regards tho money staked, 
I think it would be a straining of language to describe that fis falling»w'ithin 
t&e words instrument, or* means, or even subject of the wager. It is rather the 
fruit# or result of the wager, and tails outside the scope of the section. This 
view may be supported to some extent by the language of s’Ticfions 5, 6 and 8, 
and is in accordance with the opinion expressed bv Jardink, ,I.,in Imprratrix 
V. Govind, I. L. E., 16 Bom.. 283. 

Th5 roofs of tho neighbouring fiousos must next be considered. 1 do not 
think it to be necessary on the present occasion to decide whether, looking at 
the manner in whiclT tlioy are utilized for the purposes of the.se wagers <is 
.stated in the case, they are instruments or means or subjects of the wagers ; 
or, again, whether they can be properly included under tho term “ articles " 
used in Bombay Act 1 1890. It seems to me enqpgh to say that tliey are 

not ^**kept or»U8ed in ” the place in question. They plainly*are not kept there. 
And, having regard to the provisions ol such sections as 6, 7 and 8,* I am, to 
some extent,*, confirmed in the view J ex^irosspd during tho argumont, that 
the Jjegififlature cannot Tiave intended tliat taftigible things should treated 
aS used in a place where they are not physically. 

• • • • • 

Lastly comes the clock. And, as^ regards the clock, 1 corjfess.l have felt 
oonsiderahie doubt. The doubt is, partly at least, due te the cir cumstance that 
the facts stated in the case do not furnish sufficiently full* and precise iuforma- 
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tion. Thus it is not quite clear from, the case whether, in point of fact, the 
clock has [ 195 ] ever been consulted at any stage of any of the wagering 
transactions entered into on the premises in question. All that the Magistjrate 
states is that the bets were determined as to rain falling by persons at the 
place seeing tlie rain falling in a stream from* such of the roofs of the surround- 
ing houses as had been chosen by the individual betters on making the bets, 
and the time by the clock if it ws^s aecossary, but, in cases of no doubt, without 
reference to the clock.” This is not quite precise. Again, this statement does 
not make it clear whether the “ determination ” as to the time was made by the 
parties to the bet referring to the clock or by “ the persons at tiie place ” doing 
so, or whether it was the stakenolder, who, in order to deal with the alleged 
winner’s application for tno stakes, satisfied himself by such a reference. 
It may be, I say no more at present, that different results may follow in the 
different cases. , 

It is true that, if Mr. Inverarity’s argument is correct to its full extent^ these 
points will be all immaterial. He contends that the interpretation of the phrase 
instruments of gaming ” in Watson v. Martin, 34 L. J , M. C., 50, and other 
authorities adopted by this Court in more than one ruling is still good in spite 
of Bombay Act 1 of 1890. This certainly appears to have been the opinion of 
JarDINE> J. But, I own, I find it difficalt to concur in that opinion, o Primdf 
facie, I should say that the very fact that the Legislature, having all these 
authorities before it, lays down a fresh interpretation ci the phrase “ instruments 
of gaming ” affords by itself an indication that some enlargement of the scope of 
the words was intended. And, secondly, I th,ink that the word “ means ” is a 
word with a wider signification than was given to the word “ instrument ” by 
th^: judicial decisions which have been alluded bo. Taking the phrase v‘ means 
of wagering ” in its ordinary idiomatic sense, I shopld say that it might fairly 
be regarded as somewhat wider than the ph ase " instruments of wagering.” 
And when the former phrase is added by express separate legislation to the 
definition of the latter, it seems to me difficult to avoid the inference that some 
widening ^of the scope of the old law must have been intended. The 
considerations [ 196 ] which would be applicable in interpreting a statate, in 
which both the words “ instrument ” and “ means ” occurred together, would 
not necessarily apply where “instruments ” being the sole word used in thefirfet 
statute an arriending statute was subsequently passed to add the word “ means.” 
It seems to me, tlib'refore, that we cannot now hold ourselves bound by the old^r 
authorities referred to in the case of Queen- Emp'^ ess v. Govind, I. L. R , 16 
Bom., 283. And, looking at the question apart from those authorities, I think 
we must come to the conclusion that a thing may be an “ in.strument or means ” 
of gaming or wagering, although not " devised or intended for that purpose,” or 
" primarily used for that purpose,” or “ destined for that purpose,” or “ proved 
{o have no other use,” in tl;e simse in which tbiso various phrases have been 
employed in the authoiities toucliing this point. It seems to me that, locking, 
as we are bound to do, at the course of legislation on this subject, we ought to 
hold that any article w^qich is in fact used a.s a moans of wagering must be 
held to bo within ohe definition, oven though it mav also serve some other 
purpose br purposes. This coinbruction, it will bo noticed, is not open to the 
observations made by MelL 01^„ .1, ip Toilet v. Thomas, L. R., 6 Q/ B., 514, that 
if half-pence are instruments of gaming, then we all carry these dangerous 
instruments. All do not. use hall.-peuce, in fact, as means of gaming or wager- 
ing, and in safar as they do, I do nob know why under our Acts they should 
not be held to carrv dangerous instruments. Nor do I think that section 8 is 
in any way opposed to. that view. I doubt whether, according to the decision in 
Julius V. BiShop of Oxford, 5 Ap, Ca., 214, the section ought to be construed 
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as obligafcgry, as argueS by Mr. Inverariiy. But, even if it wore so construed, I 
atn not at all sure that the inconvenient and alarming consequences indicated 
by Mr. Inverarity would necessarily and ^unavoidably follow. * 

I ought, f)erhap8, to'notice one other point. Mr. Inverarity cited Webster's 
Dictionary toshcnv that the words*** instrument " and “ moans ” are convertible 
terms. Conceding that, I venture J.q think that the conclusion above expressed 
is neverthe*less not vitiated, because I think it clearly fallacious to argue 
that as [197] means is convertible with instrument, and instrument is by judi- 
cial decision interpreted in a limited sense in certain ^cts. therefore means also 
must necessarily bear the same limited construction in other Acts, even 
although these other Acts are in pari materia. I have already shown grounds 
for adopting a different mode of interpretation And here I will only add, 
that it appears to me that instrument and means are convertible and co-exfcon- 
sive, according to Webster, only when the sense of the two words is taken 
gejperaUy, and not limited, as it is in Watson v. Martin, 34 L. J. M C.. 50, and 
other cases of that class. 

The result is that, in mv opinion, the clock here in question, alth^iugh, of 
course, jt may be, and, as stated in the case, is utilized, as it certainly is capable 
of being utilized, for other purposes, may nevertheless, in point of law, bo also 
used as-^n instrument or means of wigering within the moaning of the Pre- 
^ vontion of Gambling Acts. Whether it is in point of fact so used, is a matter 
on wViieh we cannot properly give an opinion under section 432 of the Criminal 
Procedure*Code. 

I, therefore, agree with Mr.^TiIstice PaRSONS in thinking that the Chief 
Presidency Magistrate must be left to come to his own Bnding, on the evidence 
before hiit), as to the questions of fact, and then decide whether the conditions 
laid down fn section 3 of the* Act are satisfied, having regard to the interpre- 
tation of the condltionfik which we have now stated. 

NOTES. , 

[This was approved in (1902) 26 Bom., 96.? (!t>ok^) ; (1903) 28 Bom., 129.] 
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ORIGINAL CIVIL. 

TJte 30th September, 1892. 

Present : 

Sir Ch/wrles Sargent, Kt., Chief Justice, and Mr Justice Bayley. 

• • 

The Bombay Burmah Trading Corporation, Limited (Original . 

; Defendants) Appellants 

• versus 

F. Yorke Smith (Original Plaintiff) jjospondent.’^ 

Company — Shareholder — Executor , or administrator of a shareholdex,^ rights 
of — Holdino^a share, ^jneaning of — Agreementw— Construction — Declaratory 
^ecrie — Specific Relief Act (/ of 1877), Sec. 42 — Ohitction taken J^r 
, first time in appeal — Practice — Procedure. . « 

Prior to the year 1863 W. Wallace carried on an extensive tiftiber traefb iu Burmah. In 
that year the defendant company wg,s formed for the purpose of^ taking over the 

• Suit, No. 249 of 1890. ^ ^ * . 
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business from him together with the capital iv^d assets engaged therein. The nominal capital 
of the company was Rs. 25,00,000 divided into one thousand shareB of Rs. 2,500 each. On 
the 22nd July 1864^, an agreement carrying out the above object was executed b^ween 
W. Wallace and the defendant company. This agreeirfont sefforththo assets and property 
to be transferred, and cla.ssifiod them as (a) “ fixed .*ssets which consisted* immoveable 
property, buildings, Aic,, valued at Rs. ‘1,76,000, or^ thereabouts ; and (6) assets other than 
fixed assets which consisted of what wcro.called “ forest operation.s, ” and of valuable con- 
tracts, rights and concessions from the King of Burmah, &o. The agreement further specified 
the consideration to be paid to W, Wallace for each of these classes of assets. For the “fixed 
assets ” he was (under tin* 12th cl luse of th(‘ agreomont) to reccMVO one hundred fully paid up 
shares of the company. Tliat cl. lUse contained certain provisions as to the payment of the 
ordinary dividend upon those shares, and concluded with a provision that the directors of the 
company should not bo bound to consent to or to recognize as valid any assignment made by 
W. Wallace, his executors or administrators of the shares, cr any of them, within five years 
from the date of the registration of the company. 

For the remaining assets it was provided by the 13th clause of the r^greement that 
W. Wallace, his executors, or adminit^trators, should be entitled, so Long as he or they should 
hold the hundred shares, to an extra or preferential dividend, payable out of such surplus not 
profits as might remain in anv year after payirir; a dividend of twelve per cent, on all Jhe 
shares of the company including the sa'd hundred shares and after setting apart ah amount 
(left to the discretion of the directors) for the reserve fund. The said extra or preforcrtial 
dividend was to be one-third of such surplus het profits. The said 13ch clause also provided 
that if W. Wallace died within the above stated period of five yc.»rs, his executors or ad- 
ministrators should not be entitled to the said extra i/i* preferential dividend after the expir- 
ation of the said period, notwithstanding that they might contii^e to bold the said shares. 

Subsequently to tlif. execution of this agreement the business and assets wore transferred 
to the company by W. Wallace, and one hundred f u’ly paid up shares »vere duly allotted to 
him under clause 12, and his name was entered on the register of shareholders. In 1888, 
W. Wallace, then domiciled in Kngland. died By bis will he appointed his three brotheis — 
R. Wallace, L. A. Wallace and A, F Wallace — his executors, and he directed that his execu- 
tors should hold the said shares and all his interest therein and attached to the holding thereof 
upon C.’ust for such of his said brothers as might survive him, if more than one, as joint 
tenants. R. Wallace died in the testator’s life-tirac, and only A. F. Wallace proved the will. ‘On 
the 27th September 1888, letters of administration with the will annexed was granted by 
the High Ccurt ol BV-mbay to the plaintiff in this suit (F. Yorke Smith) as attorney for the 
said executor A. F. Wallace. On the 29th September 18B9„ the said letters of administration 
were produced to and registered with thci defendant company. The hundred shares con- 
tinued to stand in the testator’s mime in the register of shareholders. In a parallel column 
in the register, under the heading “ remarks,” thcjollowing entry was made ; — •“ Afiminis- 
tration in India to the estate of W. Wallace has been granted t.o tl99] Mr. Frederick Yorke 
*5mith as attorney for W. A. F. Wallace. ” Save for this entry the register remained 
unaltered after the testator’s death. | 

The plaintifi now sued fo have it declared that clause 13 of the agreement was still in 
operation, and that as siijh administrator as aforesaid he i^a.s entitled to the extra or 
preferential dividend payable on the said hundred shares if and wheu thewj should l)o suflfi- 
cient net ^Irofits to allow payment^ thereof uiider ttio .-aid ^clause. The company disputed the 
plaintiff’s claim Thev cunten led that A. F. Wallace, ^he proving * executor of the 
testator ’ft will, had ceased to hold the shares as executor, and was holding thtm as trustee 
under the specific^ bequest in the will and that ho was only entitled to the preferefitial 
dividend.s, if at^tl^e tiiiiO w^en pueh dividends were d^rlarod ho was holding the shades in the 
capacity of executor and as an uiidi.slnbuted part of the testator’s estate. They insisted that 
the plaintiff should prpv^ that liq so held the shares berorn he could be entitled to the decla- 
ration sought foe. The executor was examined iu England on ^ commission. He deposed 
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tihftt ibhd estate had been got In, and the debtj paid ; that the estate had not^ been dividedi^^' 
beoanse it would not be in aooordanoe with the private wishes of the testator, which they (t.e. 
he apd his brother L. A, Wallace) were aware of ; that, apart from these private wishes, , 
there was no r^son why thd estate*should not be divided between bis brother and himself* 
Held, by SABRAN, J., and by the Court of* Appeal, that the plaintiff was entitled to the 
deolaration sought for. The executor or his attorppy (the plaTntiff) was still the registered 
holder of the*Bhares, and under clause iS of the agjreeipQnt it was intended that W. Wallace, 
his executors or administrators should be entitled to the extra dividend so long as he or they , 
should be the registered holder or holdetl of the shares, without reference to the beneficial 
interest therein. There was nothing to be found in the agreement, express or implied, showing 
the intention of the parties to regard anything but tlfb legal holding, and to go beyond that 
holding wofild virtually be to add a new term to the agreement. • 

In appeal, the defendants contended that the Court would not make a declaratory decree 
'.with regard to a right which (as injbho present oafte) was future and contingent, there being 
no fun^ actually in existence when the suit was brought, from which a preferential dividend 
oottld be claimed, and no certainty that there over would be such a fund. 

Held, by'the Court of Appeal, that the present case was one in which in the interests of 
both piurties the Court, in the exorcise of a sound discretion, should make a declaration as 
to the right in question. The right was existent, and although the exercise of it was undoubt- 
edly corAin gent on there being a balance *of profits as eowbemplated by clause 13 of the 
agreement, the very nature of the agreement assumed that there might and probably would 
be suob a balance, and a large sum had been already applied towards the dividend in question, 
Further, if was intended that the directors should exercise their discretion as to the amount ' 
to be carried to the reserve fund up(pi swhiCh the balance of profit available for the preforon- 
tial dividend depended. was, therefore, from the very nature of the case, important that . 
the directors should know for certain whether the right to a preferential. dividend was still in 
*6xistenoe aS contended by the •plaintiff, [300J or bad come to an end. The circumstance, . 
moreover, that thotibjcoti^n had beeu taken for the first time on appeal would by itself bo 
fatal to it. ^ 

The plaintiff (respondent) was the administrator with copy of the v^ill annexed 
t in India, of the estate of one William Wftllaee, who died on 28th January 1888. 

For some years previous to the yoar 1863, the said William Wallace had 
^carried on ftn extensive Ibimber trade, Tn its various branches, at Rangoon and 
other places in Burmah : the firm of Wallace and Go., of Bombay, acting as his 
agents in Bombay in that business. • * 

In the year 1863 the defendant company was formed and registered under 
Act XIX of 1857 for the purpose of taking over the said trade and business 
and.thg capital and assets of the said William Wallace engaged therein. 

By the claus^ and articles oT association of the company, Wallace and Co. 
of Bombay, were to«be the secretaries and treasurers. The nominal capita^of 
the jompany was«Bs. 25,00,000, divided into one thousand shares of Es. 2, *500 
each, • 


iV On the 22nd July 1864, an agreement carrying out the above object was 
y ^executed between the defendant company and the said William Wallace. The 
agreement stated the formation of the company and its objects, a^rfd set forth 
the various property and assets of which Jihe said William Wallace was possess- 
^ed^op to which he wa^ entitled in connection* with his crade in Burmah. Part 
the assets were referred to in the agreenqent as hxed assets, ” consisted 
of iitimoveable property, buildings, &o., which wele valued Rs. 2,76,000, or 
thereabouts. The remainder consisted of what wereliermed forest operations'* 
III' in Burmah . and of certain valuable * contracts and curtain* valuable rights or 
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Tho agreement specified the consjderafcion fco he paid to W. Wallace for 
both the above classes of assets which were to be taken over from him by tho 
company. For the “ fixed assets ” he was to receive (as provided by the 12th 
danse of the agree- [2011 meet) one hundred fully paid up shares^in tho com- 
pany. The said clause contained certain proiisions with respect 4o the ordi- 
nary dividend to which he was to fee entitled in reepect of these shares, and 
concluded with a provision thafrth« directors of the company should not be 
bound to consent to or to recognize as valid, any assignment made by William 
Wallace, his executors or administrators of the shares, or any of them, within 
five years from the date of the registration of the company. The said twelfth 
clause was as follows : — 

“ 12. In consideration of tho transfer, by the said William Wallace to the company, of 
the said fixed assets, tho said William Wallace, his executors or administrators shall be en> 
titled to have allotted to him or them one hundred shares In the said company, of rupees two 
thousand and five hundred each, the whole amount of which shall be deemed to ha^ j been 
paid up ; but the said William Wallace, his executors, administrators or assigns shall not 
he entitled, in respect of such one hundred shares or any of them, to participation of any 
dividend which may bo declared in respect of profits up to the thirty -^r.st day of May ono 
thousand eight hundred and sixty-four, nor shall ho or they at any time be entitled to any 
dividend in respect of tho same ono hundred shares rospectively, save in respect of so much 
of them respectively as in respect of any other one hundred shares of tho same amourit I’n 
tho said company respectively shall for tho time being have been actually eaPed up and 
become due to tho said company respectively, but from and alter tho thirty-first day of May 
1864, the company shall pay to tho said William Wairtce, his executors, administrators 
or assigns interest at the rate of seven and half per cent per annum on the difference for the 
timo being between the amount of the one hundred shares so allotted and thoamoufit actual-^ 
ly for tho time being called up and become due in respoct oi any other one hundred i^hares 
of like amount in the said company, provided that, in tb>: »vont of the said company increas- 
ing their capital before calling up the full amount tho original shares, then and in such 
case the interest to be paid to tho said William Wallace on tho uncalled amount of such 
shares shall, if the rate of dividend paid in any year on a»y cJas.s of shares shall excee^l seven 
and a half per coat., be equal to the rate of such dividend in addition to the said ono hun- 
dred shares so to bo allotted to the said William. Wailaoo, the said company sh^^Jl bo liable tt 
pay to him, his executors or administrators the amount of the sums expended by him or on 
bis account since the beginning of the month of February 1864, in, or upon the erection of 
engineers’ and other dwelling-houses and offices or otherwise in or upon the improvement 
of the said fixed assets or any part thereof, and tho amount so become payable as last afore- 
said shall bo deemed to have accrued due ou the thirty-firsd day of May 1864, provided 
always that tho said company or directors shall not be bound to give their consent to, or in 
any way to recognize as valid any assignment which Lho said William ^Wallace, hi.s executors 
or administrators may have made or purported to make of the said ^ne hundred shares, or 
any'of them, during a period of five years from the date of registration of the company ” 

[202] The thirteenth clause of the agreement stated the consideration 
payable in respect of the assets other than the fixed assets,” and certain speci- 
fied timber and live i tockr For these assets it provided tlhat William Wallace,' 
his executors or administrators should be entitled, as long as he or they should 
hold the hundred shares, to an extra or preferential. dividend payable put of 
such surplus net profits as rnigfit remain in any year aTiter paying a dividend 
of twelve per cent, on all shares of the company including the said hundred 
shares and aftec setting apart an amount (which was left to the discretion of 
the directors) for the reset ve fund. The said extra or preferential dividend was 
to be one-thi?d of such surplus not profits^ and, in addition, William Wallace, 
bis executors, ^administrator^ and assigns were to share pari passim with the 
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other shja.reholders in the remaining ijwo-thirds of such surplus *net profits, ^ 
&c. The clause concluded by providing that, if William Wallace, died within 
the above stated period of five years, his executors or administrators should 
not be entitled to the "said dlxtra or preferential dividend after the expiration 
of the said^ermd, notwithstanding they might continue to hold the said 

shares. The said thirteenth clause was aBb follows 

• • • ^ 

“13. In considorafcion of the transfer by the saftd William Wallace to tho company of 

the premises hereby agreed to bo transferred (other than tho said fixed assets and other than 
the premises mentioned in the clauses six, seven and nine), ,the said William Wallace, his ' 
executors or administrators shall be entitled^ so long as iie or they shall hold the said one hun- 
dred shareSt to an extra or preferential dividend equal to one-third of such surplus not profits 
of the company as may remain in any year after paying a dividend at tho 7ato of twelve 
per cent, per annum on tho paid up amount of all shares in tho company (including the said 
one hundred shares) and after sottaug apart from'limc to time out of such surplus profits as a 
lifaorv« fund or to the orodit of any reserve fund already .created such sum as tho dircctois of 
the company for the time being may in thoir discretion think fit, provided always that noth- 
ing herein contained shall operate to take away the right of the said William Wallace, his 
executors, administrators and assigns to share pari passu with other share holders of the 
company in the remaining two-thirds of the said surplus not prolits, and provided also 
that nothing herein contained shall operate to prevent the (tirectors for the tiyio being of 
the^company from exercising, any such discretion as but for these presents they might have 
exercised m respect of setting apart profits as a reserve fund, or in ro^pecv of applying any 
reserve fund or any part of any reserve fund or any part of any reserve fund formed in any 
preceding year or years to tho payment af ai^y dividend or dividends for any succeeding year or 
years, but nevertheless anv sum taken from the reserve fund for dividend shall bo deemed to 
be [2037 ^^nd f<n*m part of the income or profits of tho company for all years in which it is 
taken, provided further and it ^ hereby agreoi'botween the said parties' that, in the event of 
death of tho said Williavi Wallace before tho expiration of the .said period of five years, his 
executors or administrators, notwithstanding they may continue tci hold the said one 
bund'^cd shares, shall not bo entitled to tho said extra or preferential dividend thereon liftor 
the expiration of the said period of five years.** 

In due course, after the execution of the said agroemont^Williain ^Wallace 
transferred to the coiiTpatiy the said*“ fixed assets ” and other properties and 
rights agreed by him to be so transferred, and ho performed all that was 
required to be done by him under the agreement, and one Ivusdred fully paid up 
shares in the company, o( Bs. 2,500 each, were allotted to him pursuant to 
clause 12 above set forth, and his name was duly entered in the register of 
shareholders of the corporation as tho owner thereof. 

Subsequently, viz., in May •i866, the company, by a special resolution, 
adopted as one of Jihe articles of association a clause whereby the various 
arrangements and agreements contained in the above agreement wore appruvTed ^ 
and^sanctioned by the compan^4, and it wai^ provided that the directors sliould 
at all times have full power to do all such acts and^ thiugs and to enter into 
such engagements on the part of the company as ueught be necessary for the 
better and* more effectually carrying out of the said* arrangements and 
agreement^ * . .* 

, 6ft the 28th January 1888, William Waifaco, then domiciled in England, • 
died, having made his will, dated 25th May 1880. By this will ho appointed his 
thr^ brothers— Richard Wallace, Lewis A. Wallace and Alosamier Wallace 
— his executors, and directed that his executors or iCdrainistTafcors should hold 
the shares and all his interest therein and attached to the holding thereof in trust 
for such of themselves as should survive him, if mo];6 tbah one, as»joiat tenants. 
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The following was his will : — ' 

“ Whereas I am entitled to one hundred fully paid up shares in the Bombay Burmah 
Trading Corporation, Limited, which shares arc standing in my name and so long as I or my 
executors or administrators shall hold the said shares, we are entitled to an exfra^or proferen* 
tial dividend equal to one-third of the surplus not profits of the company as i»**tbo articles of 
association of tbe^ksompany and in the agreement therein refacred to is more fully set forth. 
Now I hereby direct (.204] that my exo^uto-s or administrators shall hold those shares and 
all my interest therein and attached to tho holding thereof upon trust for and so that the 
same shall be at tho absolute disposal of such of niy brothers Lewis Alexander Wallace, 
Bichard Wallace and Alexander Falconer Wallace as shall survive me, if more than one, as 
joint tenants, and as to all the residue of my real and personal estate whatever and whereso- 
ever to which I or any person or persons in trust for mo may bo entitled at tho time of my 
decease 1 do hereby give, devise and bequeath the same unto such one or more of my brothers 
Richard Wallace, Lewis Alexander Wallace and Aloxainjcr Falconer Wallace as shall be 
living at the time of my decease, and if more than one in equal shares as tenants in cqmmon 
and not as joint tenants for hia and their own absolute use and benefit, and as to all ostatos 
if any, vested in mo upon trust or by way of mortgage I give the same to the said Lewis 
Alexander Wallace, Richard Wallace and Alexander Falconer Wallace, executors of this my 
will and I revoke all former or other testamentary writings by me at any time made," 

One of the brothers (Richard) died in the lifetime of the testator, add only 
one {vis.t Alexander F. Wallace) of the two surviving brothers proved the wiU. 
He proved the will in Hnglaud on the 5th June 18Bb. 

Letters of administration with tho will annexed were granted by the High 
Court of Bombay to the plaintiO, F. Yorko ‘’Smith, as attorney of the said 
Alexander F. Wallace, the executor on the 27th September 1888. 

The letters of administration were on the 29fcl) September 1888, produced 
to and registered with the company, and the uundred shares in the company 
which had been originally allotted, as above mentioned, Ho Vi^illiaiu Wallace 
cor^finuod to stand in his name in the register of sliareliolders. In a parallel 
column in the register, under the heading “ Remarks,” the following entry was 
made: — “ Administration in India to th6 estate of William Wallace has- been 
granted to Mr. Frederick York© Smith as attorney for Mr. A. F. Wallace. 
Save forthis entry the register remained unaltered after Mr. Wallace’s death. 

The following clauses ip the articles of association of the defendant com- 
pany provided for the devolution of shares on the death of a shareholder : — 

“ XXIX. — Th« executors or administrators of a deceased shareholder shall be the only 
persons recognized by the company as having any title to his share. But no person shall 
be recognized as executor, administrator, or representative, [205] of a deceased shareholder, 
but upon production of probate or letters of adm^iiiislralion granted to such oxcciitor, 
administrator, or representative by the High Court of Judicature at Bombay, 

'' ‘ XXX.— Any person becoming entitled to a share in consequence of the death, bank- 
ruptcy, or insolvency of any shareholder, or in consequence of the marriage of any female 
shareholder, may be registered f^s a shareholdar upon such evidence being produced as may 
from time to time be required b/ the directors. 

“XXXJ. — Any person who has become entitled to a share in consequenoe of the death 
bankruptcy, or insolvency of any shareholder may, with the epnsont of the directors, instead 
of being registered himself, elect to hdve some person to bo named by him and app^roved by 
the director si* registered as a transferee of such share.*’ 

The plaint m' this suit was filed on tho 26th April 1890. The plarntifif 
claimed to be entitled, as ‘'administrator of William Wallace, to the extra or 
preferential dividend in respect of the hundred shares provided by clause 
13 of the agreement. 
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Th? p}aint, after stating the facts aJ)ove set forth, continued : — 

17. The plaiptiff submits that .under the circumstances hereinbefore 
appearing he«is as such administrator aforesaid entitled to the» extra or prefer- 
ential dividend payable in respect of the said hundred shares under clause 13 
of the said agVfeenjent if and when^there shall be sufligient net profits to allow 
the payment thereof under* that glause. The company, however, does not 
admit that he is so entitled, and suggests *that that clause has now ceased to 
have any operation.’* , 

The prayer of the plaint was - 

that it may be declared that the said climse 13 is still in operation, and 
that the extra or preferential dividend payable on the said -400 shares 
provided for by clause 13 is still payable and is payal>[o to the plaintiff 
as such administrator as aforesaid, if and when there shall bo sufticiont 
net profits to allow the payment thereof under that clause.” 

* TlJe defendant company disputed the claim of the plaintitl. They filed a 
written statement as follows : — 

“ The defendanlsi believe that, in the events which have happened, Alexander Falconer 
Wallace in the plaint ilamed as proving executor of the will of Wdluim Wallace, deceased, 
now holds* the shares in the plaint reforred^to in the character of trustee of the same as 
Bpecifically bequeathed by the said will, and not m tl!e character of executor. 

*(20&j “ 2. The defendants submit that the plaintiff is entitled to the prcferoniial divi- 
dends in the*plaint referred to, upon the assumption only that the said shares shall, when 
fluch dividends may be declared, be he^ by the executor of the said testato** in the capacity 
of executor and as an undistributed part of the testator’s estate, and not otherwise. 

3. '{he defendants claim that the plaintiff must prove that the said shares arc so held 
aer in the last^aragraph stated before he can bo entitled to the declaration sought in this suit." 

Tfie executoi^ (A. F- Wallace), was examined on commission in London 
as a witness for the defendants oi{ the 23rd Novornbor 1891. De deposed 
{intir alia) as follows : — 

“All the estate in FiOgland of the testator iias been got in for some time and is now 
represented by money lodged with my firm as banker^. All the debts of the estate were paid 
as they cainc in ; the only outstanding one, that I am aware of, is that Sor legal clpensos 
connected with the present proceedings. 1 personally and my brother Lewis Alexander are, 
under ♦he terms of the will, absolutely entitled, but we are in possf-ssion of grivato in.structions 
or rather private knowledge as to the wishes of the testator. The estato"has not been divided, 
because it would not bo acoordinf? to the private wishes of the testator which we are aware 
of, and which concern the interest of minor.s. These private wishes had nothing to do with 
the dividends on the 100 shares, or with the- right to those dividends. Apart from theeo 
private wishes there is no reason why the «ei^ato should not be divided between myself and 
my brother. I cannot name a time at present at which the account will be closed, and the 
estate distributed, in accordance with the testator’s wishes. By virtue of these wishes I aiSd 
my broftier consider ourselves trustees for certain persons, with discretion as to the soloc* 
tion of the objects. Those persons are now in existence. Wo have not exercised our discre- 
tion in any binding way ampng them.” •• ^ 

• At the hearing, counsel for the defendants raised the following issmes : — 

1, Whether Alexander ’F. Wallace now hojds the shares referred to as 
trustee fo»the*8pecific legtitee or as executor of the testator ? 

• 2^ Whether clause 13 of the agreement referred to in the pleadings is still 

in opeilation ? * . J * 

3. What is the proper construction of the said cfause ? , 

4. Whether the plaintifif is entitled to the relief elaimocJ, or to any and 

what part thereof ? . ’ ’ 
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Counsel for the plaintiff raised— , , ^ 

5. Whether the defendants are endtled to raise the question raised in 
the first issue?. 

[207j Kirkpatrick (Scott with him), for Plaintiff : — The administration is 
still open, an^ tho exeou'-or is entitled to the extra dividend payable* under olause 
13 of the agreement. So long as there is lp executor, and until the shares are 
actually transferred, the executor,' as representing the estate, can take the 
dividend. There is no limit of time as to^jhe obligations imposed on the exe- 
cutor by the agreement (see clauses 4 and 10 of the agreement* and see also 
article 145 of the Articles of Association 1), and, if the executor is still liable 
to the bur,iieus, lie is still entitled to the benefit. The concluding words of 
clause 13 set forth the only case in which the executor is not to got the divid- 
end. The benefit of the agreement clearly not limited to the life of Wallace, 
for it was to go to his executors. The holder meant in the agreement is not 
necessarily a beneficial holder, for under it executors may hold, and ex&cutcrs 
do not hold beneficially. 

The estate is the real holder of the shares through its representative the 
executor. See Buci.ley on Companies, (6th Ed ), notes [208J to section 76, 
p. 204, and notes to article 12, Table A p. 461. Once a holder of shares is duly 
registered he continues to ho the Ljolder until he executes a transfer of the shares 
No transfer of those shares has been executed, and the register is unaltered. - As ' 
to the position of executors, see Buchans cas(\ 4 Ap. Ca. at pp. 595, ,596. The 
defendants contend that under the agreement the executor must bold as exe- 
cutor, but that hero he now holds as trustee^.' But the register does not and 
cannot show that ho holds as trustee (secs. 53 and 126'oi the Indian Companies 
Ai’-t VI of 1882), and it is from the register alone that the holder is t^certained. 
The company cannot raise any question as to the capacity m which the person 
on the register holds. Tliey cannot call on th*; exocutoVito show that he is not 
a. trustee. He may be a trustee, but tiiatidoes not concern the company. It 
is bound by its register —Buckley on Companies, (6tb Ed.), p. 88 ; Pulbrook \, 
Richmond Consolidated Minbuj Co., '3 Gb. D., 610; Ex parte Bugg, 2 .Or. and 
Sm , 452 ; In re Perkins, 24 Q. B. D., 613 ; lurquand Kirby, ,L. R., 4 
Eq., 123 ; Pender v. Lushmqton, 6 Gb. D., 70. The company could still 
regard the ostate as holder of the sharo*^, and enlorce claims against it. 
If so, the estatcobiis a right to the dividend — Keene's Executors' case, 3D. i\i. a^id 
G., 272 ; Ex parte Buhner, 33 L. J. (Gh.,) 609 ; Ex parte Goiithwaite, 3 Mac, a»id 

• (Claiiso 4), --Provult'fl :ilwnys lhalthe said William Wallace, hi.'^ boirs, (ixocutors and 
admin i''trators shall and will at all umos at the cxpoiiso of tbo said compiin> execute, do 
and tako or caiv^e to he ex'icuted, done and taken ail such convt:yances, asHignmenta, act, 
and proceedings as may lie lu hiis or tliiur pow u, iii order t.nat the rights of him the said 
William Wallace under 1h.‘ '.aid permits and grant-, and under the said contracts may bo 
scoured to and excrcise.d and enjoyed by Che siid c tlicir shcco.ss and assigns.* 

(GUuse 10) the said Wilham Wall ice. lu> executors and admin istratora* will do 

&11 things m liif, or thcii power U) induce, such per? >ns to rein.nn in the service ofT,ho said 
company and othci.s to sceorc t't the company and their successors the advantages and 
benefits of such good will. ^ 

t Article 145 of ’ ue Articles of Association. —The Directors shall ha^«j power, *if they 
shall aeo fit so bo do, to cuter into any new agreement or agreements with or to be bindin|j 
upon any a.ssignoe or assignees, trmstcrccor translcrccs,«pf the said one hundred shares of 
the said William Wallace, or any vf them, which may be aj^jigned or t»n.sferred by tho 
said William Wallice, li' forr- or after the evpiraiion of tho .said five years with Ihii consent 
of the Directors such as shall irupose upon such a-signce nr assignees, transferee or trims- 
ferees, the samo«li«.hilit;es aud obligations t .w.i,rd^the said Company ite wore iindoaakon by 
the said William Wallace, by .ai'l Indenture ol the ’i-^od day of Jnly 1864, in all that relates 
to the jaid* shares, aod every ?uch agreement as last aforeiiaid shall be binding on the 
parties, any clause or regulation heroin contained to the contrary notwithetanding, as if the 
provisions thereof wore by thijse regulations specially excepted or affirmed and approved. 
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Gm 187. ^ An executor may be also^ a trustee — Williams on Executors, 

(8th Ed.), p. 1804. As to the assent ,of executor, see Indian Succession Act 
(Xof 1865),, secs. 2£(3, 295 ; Williams on Executors, (8th Ed.), ijp, 1386 — 1388, 

La^/iaw,* Advocate General ^Jardine with him) for Defendants: — It is 
clear that tfie estate has been administered, and tike duty of the executor is 
ended. He has ceased to' hold as execut&r, and now holds as trustee and 
acts as such — Lewin on Trusts (9th Ed.). 1). 2t)4 ; Williams on Executors (8th 
Ed.), p. 1380. The shares ought to .be transferred to those who are entitled to 
them under the will. Not to do so, but to allow the register to remain as it is 
for the purposaof claiming the dividend as exocijtor, is really a fraud on clause IS 
of the agreement. It could not have been intended that, the extra dividend should 
be payable for ever to Wallace’s estate. The agreement evidently intended that 
five[809] years’ enjoyment of the extra dividend should satisfy Wallti(!o’s claim. 
For five years it secured that his interest and service should be given on behalf 
olktheisompany. In clause 13 tho word “hold,” in the sentence “so long as 
they should hold the hundred shares.” means holding as executors, not as 
trustees. The executor has clearly assented to the legacy of thrise shares, 
and it*is no longer hold as part of the general estate. Ex parte Buhner has 
been relied on, but the auihority of t(^at case is now shaken. Boo Bainhndoe 
V. Smith, 41 Ch. D., 462. A company iiiay.be aflectod by a trust. 4t cannot 
disregard equitable titles : see Buckley on Companies, (6th Ed.), p. 86 et seq. 
Binney \^lnce Halt Goal Co., 35 L. J. (Ch.), 3G3. 

11th March, 1892. Farr^n,. J.*: — The plaint in this suit prays that it 
may be declared that clause 13 of a certain agreement of 22nd July 1864, made 
between* William Wallace of thn one part and A. F. Wallace and four other 
directors of tho defendants’ ^corporation on its behalf of the other part, is still 
in operation ; and that, the preferential dividends on the 100 siiares referred to 
in the clause is still payable ; and that it is payable to the plaintiff as adminis- 
trator with the will annexed of tho said William Wallace, now uecoased. 

• 

The plaint does not ask for consoqitential reliof. No objection has been 
taken by the defendants on that ground under section 42 of the Specific Belief 
^ct, and as no fiscal regijlatiou is contr^avonod by the omissioif. 1 see no reason 
why the Court sliould raise tiie objection of its own motion. 

• From the recitals in tho agreement, it appevars that tVio ^lofendants’ cor- 
poration, originally called ^ the Burmab Trading Company, Limited, was 
ostahlishod in 1863 with the object of carrying on trade, and especially the 
timber trade, with Burmah and its neighbouring States, and, for that purpose, 
of acquiring and working forests yi Burmah. Its secretaries, treasurers and 
managers were to be tlio firm of Messrs. Wallace and Co., of Bombay. That 
firm were the agents nf William Wallace of Burmah. William Wallace, befqro 
the foyraation of the company, had boon, and wa.s at the date of tho agreement, 
'carrying on the [210] timber tratie in Burmah ; and the object of the agree- 
ment was that the company should take over the* business and assets of 
William Wa^Jace in Btirmah as a going concern on Cerms» equitable towards 
•both parties. . • 

Thp property of William Wallace in liurint^h consisted partly of irnmovo- 
able.property, buildings,*mills, works and machinery easily capable of valuation, 
wliich in the agreement were termed “ fixed ^aBsets,” and partly of assets upon 
which* it was difficult to place a money valuation,’ such as Concessions, and 
expected concessions from the King of Burmah and tlTe Government of India, 
running contracts with natives of Burmah for cutting .timber, the possession 
of a trained and organised staff, and generally the good will of a rery peculiar 
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badness dej^ading largely for ibs suoo^sful working onlihe loyal co-operation 
ol WiUiatn Wallace with those who carried it on. 


The earUer*olauBes of the agreement provido for V/illiam Wallace making 
over both olasses of property to the company. Glauses 12 and 1^ contain the 
consideration which Mr! Wallace was to receive from the ofempany. Clause 
12 provides that, in consideration of the 'transfer by William Wallace of his 
*' fixed assets," ho, his executors and administrators shall be entitled to have 
allotted to him or them 100 shares of the company, of Rs. 2,500 each, the whole 
amount of which shall be deemed to have been paid up. Then follow certain 
provisions regulating the payment of the ordinary dividend on t?he 100 shares, 
and the ci'ause concludes as follows : — “ Provided always that the com- 
pany shall not he hound to give their consent to or in any way recognize as 
valid any assignment which the said William Wallace, his executors, or 
administrators may have made or purported to make of the said 100 shares or 
any of them during a period of five years from tlio date of the registration 
of the company." That proviso seems to me to be of importance when 
considering the interpretation to be put on the succeeding clause. It shows that, 
for some reason, the parties to the agreement considered it to he of importance to 
the company that not only William Wallace in his lifetime, but that his 
executors or administrators after ais death, should not assign his shares ; but 
[211] that his executors or administrators should hold his shares for some time. 
This must have been irrespective of the beneficial disposition which William 
Wallace should make of his shares. Thee, comes clause 13 — “ In consideration 
of the transfer by the said William Wallace to the company of the premises 
hereby agreed to be transferred " (other than the said fixed assets apd other 
than the premises mentioned in clauses 6, 7 and 9, viz., certain timber and 
stores in hand) the said William Wallace, his executors or administrators shall 
be entitled, so long as he or they shall hold the said iO'O shares, to an extra 
or preferential dividend, equal to one-thirJ of such surplus net profits of the 
company ks may remain in any year .after paying a dividend at the rate of 12 
per cent, per annum of the paid-up amount of all shares in the company 
(including the sf.id 100 shares) and after setting apart from time to time, out 
of such surplus profits, as a reserve fund, or to the credit of any reserve fund 
already created, such as the directors of the compan> for the time being may 
in their discrotio'n think tit. Provided always that nothing herein contained 
shall operate to take away the right of the said Wi'liam Wallace, his oxecuuors, 
administrators and assigns to share pari passu with ether shareholders of the 
company in the remaining two-thirds of the remaining surplus assets." Then 
follows another explanatory proviso, and the clau .30 concludes “Provided, 
further, and it is hereby agreed between the said parties, that, in the event of 
the death of the said William Wallace before the expiration of the said period 
of five years, his executors or admiuistratori, nobwitlisbanding that thef may 
continue to hold the said 100 shares, shall not be entitled to the said extra or 
preferential dividend thjvi after the expiration of the said period of five years.” 
Pausing here for i moment, I may reipark that the holding of -the shares by 
the exectitors or administrators of William Wallace after his death is put 
practically on the same footing whether ho dies within the five ygVs’ period or 
beyond jt. In the former case, they are forbidden to assign the 100 shares .until 
the five years' period expires, aqd they receive the preferential dividend. In 
the latter case? Clia right of the executors or administrators fo receive the pre- 
ferential dividetfd islimfted only by their [212] ceasing to hold the 100 shares. 
They are atlowod to assign after the five years’ period expires ; but, if they did 
so, they wdTe to lose theic right to the preferential dividend. 

• . • • • ,r. , 

- • ‘ • m 



p. vop^KE SMITH [18921 I.L R .*17 Bom. 313 

• • • * ’« 

Wiiliam Wallace died on the 8tl» January 1888, and consequently after 
the period of five years limited by the agreernont had expired. He left liis will, 
dafted the ^5th May 1880, unrevokod, and thereby appointediR. Wallace, L. A. 
Wallace and A. F. Wallace executors. Of these, R. Wallace predeceased 
the testatoTr F. Wallace alone proved the will lu hiii^land. The plaintiff, 
F. Yorkers rnifh, as his arttorne^;,* has t.alfen out. letters of administration to 
the estate of William Wallace hcjro, wdth\;o|:jV tlie will annexed. 

The testator, William Wallace, by his will, after referring to the conditions 
under which the 100 shares in the defendants’ corporation were held, ami to 
the preferential dividend attachinj^ thereto, directed his cixecutctrs or atiniiiiis- 
tratorsto hold the same, and all his intc^rest therein, upf *- trust, so Ueit the same 
should he at the absolute disposal of such of his hroi.her.- as slundji survive 
him. The residue of the testator’s proiierty under tluj terms 01 (he will is diven 
also to the same honeficiafies. Acting under instructions from tlu' plaintiff 
US rc^iresenting tlie estate in India, the defendants’ corporation ha^> left the 
100 shares upon the register in the name of William Wallace, appending a 
note thereto, that administration in India to the estate of Vvilliam Wallace 
has been granted to the plaintit! as attorney for Mr. A. h’. Wallace. 

\Vhether this he the correct mode of keeping ifche register or n^ot, J think 
that, for the purposes of this case, it must* l)o deemed that the executor of 
Williiim Wallace is now the registererl holder of the 100 shares. The parties to 
the agroiment contemplate that there could he a holding of shares by an executor. 
Clause 12 of the agreement as^vyelUas clause 13 refers to such a holding, 
and the agreement recites one of the articles of association of the company 
which provided that no shareholder should hold more than 25 share.s at one 
.time on« his own accouijt, nor should any shareholder hold more than that 
numi'ior at any gne time in any one representative capacity- a proviso which, 
how- [213]ever, was not to afiplv to William W.tllaco if h.o became a share- 
holder. The general estate of WiTliam Wallace has all been got in, and is now 
represented by a sum of money standing tu the credit of his fxecutors in 
England in the books of Wallace Brothers !: London as bankers of the executor. 
There are no assets of William Wallace in India, except ^he 100 siTaros in 
question, with the prdTerential dividend (if an> ) payable in respect of them, 
anc^ as to these shares the })lalntitf says that L. A. Wallace and A. F. Wallace 
Tire entitled to call upon the administrator of the estate to transfer the same to 
them. In this sense, belays th.it th(3 bonefi ial interest in the iOO shares is 
vested in them. The estate, therefore, of William Wallace is ready to In) handed 
over to the beneficiaries under his will. This has not been done, because the 
tostatop entertained wishes, knowy to his executor, as to it s ultimate disposition, 
which cannot at present he carried into effect. It is not clear, from the 
evidence of the execTitcr, Mr. F. Wallace, whether those wishes oxtendoillo 
the *100 shares or not. I rather think tluU. Mr. A. F. Wallace intended to 
draw no distinction between thoMOO sliares and the rest of the estate. 

The estate is all. however, still held by the weeutor, including tlic KjQ 
shares. So*far as the 100 shares are-concorned, the estate has not h^^ori got 
If the defon^dants’ corporation refused to deal with the siiaros according to the 
wishes, of thpse entitled^to them, the attomiey f©r the (■xceutor, tiie administra- 
tor, in tndia, would have to sue in respect of tliem, and c^mwi^dv, if the- 
defendants’ corporation wished to obtain ar> order fj tsm tlie Court in respect of 
the Shares, they would have to take proceedings against tl^e attorno:. of the 
executor. The executor (>i* his attorm^y is, in fact, still the registered holder of 
the shares. This is, in my opinion, what is meant by Thf txi cutor “ holdi ng ” 

the shares in clau.ae 13 of tlio agreement. Holding ni sliaro is the equivalent ot 

• • • 
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boin^ a sharolioMer, anfl sharelioUlor tlin’Aighoub tho agreemeut, and fcb© memo- 
randum and artiol(3a of association of the company, which must ho road with, and 
in explanation of the agreement, has a fixed and definite, meaning, v^z., that of 
registered holder. For example, clause 4 of the articles of associatiVin provides 
that “ every person who?e name shall he entered in the [214] register of 
shareholders as the owner of any sluoe shall as regards the company ^)e deemed 
to be the owner of such share.” 'Again, clause 7 states: “ Every shareholder 
shall on payment ho entitled to a certificate under seal of the company 

specifying the share or shares held by him and the amount paid up thereon.” 
I, therefore, road clause 13 as i( 'he words “ sliall he the registered holder or 
holders of”,w'ere substituted for their equivalent shall hold.” The clauses 
will then read : “ In coiisi<ieration of the transfer by the said William Wallace 
to the companv ' ^ the said William Wallace, liis executors, or adminis- 

trators shall he oniitled so long as ho or they slnrll ho the registered holder or 
holders of the said 100 shares, to an extra or preferential divid( 3 nd thor''on.” 
That appears to me to ho the plain grammatical moaning of the sentence, and 
that is what wo must first look to in con.struing an agreornont. In attacliing this 
moaning to the words, there is nothing, 1 think, repugn * nt to the rest cf the 
agreement, i have already pointed out tlujt, in the case of the five yours’ period 
coming inlTo o])oration, it is conten.ipla^ .*d that tlia executors shall h61d the 
shares for the portion of that time unoxpired at. t't^e death of the testator, 
without reference to the honcficial ownership of tlio shares. 

If I am correct in so reading the claii''e, the fact tliat the registered holder 
of tlie shares is a trustee for some other person, doe? not affect the compan> — 
In re Perkins, 24 Q B. D., G13. There is no qualification to the words “ shall 
hold the shares” such as “ in his or their own right.” The question .,as to the, 
meaning of this qualification which was discussed in Pulbrqpk v. Ihchmond 
Consolidated Mining Co. 9 Ch. D., 610, and in Painbridgc v. Smith, 41 Ch. D., 
462, does not, therefore, arise. The absence, however, of words of qualification 
shows that the intention of the parties^© the agreement was to disregard every- 
thing bub the registered holding. 

It As contended by the Advocate (loneral that, under the circumstances 
which I have detailed, the executor of William Wallace must he taken to have 
assented to the snecilic bequest of the 100 shares, and he now holds them,, not 
as executor, hut as a [215] trustee lor the beneficiaries. That may possibly be 
so as between the executvjr and the specific legatees. I express no opinion upon 
the point. It is nob so, 1 think, as between the executor and the defendants’ 
corporation. The latter have still the right to treat the executor, or the estate 
ho roprosents, as t!ie holder of tho shares. That would he the case if th5 shares 
were liable to have calls made upon thorn — Keene s Executor's case, 3 D. M. 
and G., 272; Ex parte Bulmiy , 33 L. J. (Ch.), 609; Ex parte Gouthwaite, 

3 Mao. and G., 187. Here the shares are fully paid up, hut tho executor is 
under other obligations to the company, such as those imposed by clauses 4 
and 10 of the agreement^^ see supra page 207, note, — theoretical perhaps now, 
but such as must bo tak(3u into account in considering tho legal position of thd 
parties. Gbause 115 of the articles, see supra page 207, note, of the defendants” 
corporation would soom to irvdicata that the corporation consider them more 
than merely theoretical. ‘ • ^ ^ 

The Advocate-General further contends that it is a necessary implicatidn 
arising from the, wording of the agreement, that the preferential dividend was 
not intended* to b^ perpetual, and, further, that tho executor now continuing to 
hold the shares is a fraud, in its legal sense, upon the agreement. As to the 
latter point, if the agreemebt put no limit upon the period fpr which the executor 
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should fiold the shares after the deatlj of William Wallace, I cannot see that he 
is not entitled to hold thoin so lonj* his boncliciarics and the law allow him 
ta do HO. ^ To hold that the executor is bound to coasu to hol^l the shares at any 
particular time, or at any pifrticular stage of his executorsliip, would be, in effect, 
to introdijce a^now term into tlie agroernont, or bo ^construe it according to its 
supposed, and nob according to ij|iS expressed, moaning. As to tlie preferential 
dividends* not being intended bo%e por|j4)tu»l, they are, in terms, limited to the 
period during vvhicli William Wiillaco. bis executois, or his administrators, 
hold the shares. By appointmenfs porjietually of admiirstrators “ Ihjtua non' 
to the estate of William Wallace, representation to him could bo kojit up 
theoretically indefinitely. It is not, T think* necessary in tiie thirteenth clause 
of the agreement to construe executors or administratoih as DHe] incduding 
administrators fie honis non'* In other clauses it may luivo to ho so cjusbrued, 
bub in this clause the oxptossion is usefl to limit the period ol fcim payment of 
^the preferential dividend ; and it seems to me that the expressed intention o’ the 
parties to the agreement will bo carried out if the woriis are construed in their 
strict literal meaning. What, however, 1 decide is, tliat the preferential dividend 
is pn,yablo so long as the executor of William Wallace is the registered holder of 
the 100 shares 

f find on the issues ; — ^ * • 

• • ,(1) In so far as the defendants’ corporati<ui is concerned, tliat A. F. Wallace 
now ho4(ls tlio shares as executor of the testator. 

(2) In the affirmative, aijd*for*tho plaintiff. 

(3) That tlie afgreeraent to ho construed as set out m rny written 
judgment. 

* • • 

• (4) In thc^ aftirrpative, and for uhe plaintiff. 

(5) No finding. ^ 

Decree for the plaintiff. Deciaratioi; in terms of paragrfyjh (a) of the 
plaint down to the word “ aforesaid.” • Plaintiff to have his costs. 

The following was tiie material portion of the decree ^ 

This Court doth*j)as3 judgment for the plaintiff, and doth declare that 
^ chiinse 13 of the agreement dated the 22nd day of July 1S64, lieroinhofore 
'mentioned is still in operation, and that the extra or* preferential dividend 
payable on the 100 share® provided for by the said clause 13 is still payable to 
the plaintiff as administrator of William W'dllaco as in the plaint mentioned, 
and this Court doth construe clause 13 of the said agreement in accordance 
with ftie written judgment of bhk^Court, copy of the extract from which judg- 
ment, so far as it relates to the construction of the said clause, is hereunto 
annexed and marked A; and on the issue whether the dofendant«p 'aio 
entiled to raise the questions raised in "the following issue, viz., whothor' 
Alexander Falconer Wallace now holds the shams referred to, as trustee 
for the specific legatee, or as executor of the tostatoj. this Court doth record no 
• finding, &c., &c. . • 

[21 7L The defendant.s appealed. In their memorandum of appeal they 
{inter- alia)»rQ,\sed the 4 )oint that the suit* was not mainbainablo. 

• The plaintiff also filed objections to the decree. He ohjoctod, that it 
wa8«unDecessai‘y to decide whether an administralior do non was or was 

not i nclud ed i n the w ords “ executors or administrators ” in* the I3fch clause of 

• The extract referred to comprises from the words ‘The * \dv.jAfcc Ccueral ” on paRe 

216 to the end of the judgment. • 
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the agreement ; 2ud, that, if it was proj^r to decide that point, the decision 
should have been that the said words did include an administrator de bonis non. 

Inveranty (JaTdine and Anderson wjth him) for the Appellants This suit 
is not maintainable. The plaintiff asks merely for’ a declaration of ^ right to a 
dividend which does not at,.pres 0 nt exist, and which may novoi%exkvt — Specific 
Belief Act (I of 1877), sec. 42. ThoOourt is..asked to- express an opinion as to 
the construction of the agreement \n n hypothetical case, for no dividend has 
been as yet declared, and the directors have a discretion whether to declare one 
or not. There is no allegation in the plaint Mint there are or will be profits. 
The words in the prayer are " if and when ’* — DanioU’s Chancery Practice (6th 
Ed ), p. 791 ; Kevan v. Crawford, 6 Ch. D., at p. 42; hriyht v. Tyndall, 4 Ch. 
D., 189 , IStiimathno Moothoo w Vorasinqa Truer, L. B., 2 Ind.Ap., 169. We 
may take tlie point now though it was not taken in the Court below —Uajn liar 
Naruin Sin jk \\ Ckaudraih Bhaqirant, L. B., 18, liul. Ap., 55. The Courts 
are bound to take notice of tlio provisions of the Act. , 

Further, the declaration made by the decree is not the one prayed for. 
The decree assumes there are dividends. The plaint is framed on the assump- 
tion that there were none. 

As to the construction qf clause 13 of Ihe agreement, we say that as soon 
as it appears that the executor had coaacd to hold as executor, and holds it as 
trustee, he has ceased to “ hold ” within the meaning of this clause. The 
executor could not ])rohably be placed in the register as executor — Buchan's case, 
4 Ap. Ca., 519 The Judge below regards t)ie executor as the registered holder, 
[218] l)ut he is not. The registered holder is 'vViliiam Wallace. But he is 
dead, and cannot he the holder — Bainhridqc v. Smith, 4 1 Ch. Div., 462. The 
estate is not the holder, for there is no estate now. It is administered.' Wal- 
lace’^ will gives the executors the shares in trust for' themselves. As soop as 
they began to hold “ on trust thev ceased tf hold as executors. At latest, 
they do so when all the estate is administe.ed, that is, in this case when ail 
the debts are>paid, as there are no legacies. The estate, therefore, should have 
been transferred to the cestuis que trustent. It is possililo to cease to bo an 
executor, and to hqid as tru.stee - Lewin on Trusts (9th Ed.), p. 215 ; Phillipo 
V. Muyviina*^, 2 My. and Cr., 315 ; Dix v. Burford, 19 Pea., 409 , In re Smith, > 
42 Ch. 1)., h02 ; Noriheij v. Northey, 2 .\tkins, 76. 

If, then, as a the executor now holds as a trustee, can he claim" to' 

hold as oxecuter within the meaning of clause 13 V He claims to bo the regis- 
tered holdur. Wo contend, first, h(! is not the registered holder, secondly, we 
aay that “ holder ’’ in clause 13 does not mean regist(;rod holder. In the agree- 
ment tile word lias not the same moaning as it has in the Companies Aot. 

The construction which the plaintiff seeks to give clause 13 involves this, 
that, if William Wallace died within five years, his executors could only claim 
the (jxtra dnidenfl up to the cxpiraMon (d the five years , hut if, on the C|fi>her 
hand. Wiiiiarn Wallace survu^ed the period of 'five voars and died at a later 
time, then, althougii he had received this dividend up to his death (receiving 
of course the more ti^" longer he lived), vej he wnis furiiier to ho qptitled to it ' 
in perpetuity. The mere fact of his surviving beyond the period of five years 
not merely gave to himself durlnj^ Ids, life a larger consideration for tlie property 
which ho Ijad transferred, but bound the company to gd on paying' the consi- 
deration for to his executors or administrators. It is impossible that the. 
agreement could' ha\e intended this 

As to th(‘. effect of stction 53 of tj»e Indian Corn]ianios Act (VI of 1882). 
Suppose William Wallace had .-.( id the share.-, in liis lifetime on the terms that 
hib name should romaio on the register for [219] the benefit of the vendee. If, as 
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is coDtepded, William Wallace in that^case still “ held ” the shares, the vendee 
could nevertheless have sued the cgmpany, and the company would have to 
recognize him as cestui que trust — Btnney v. Ince Hall Coal Qo,, 35 L. J. (Gh.), 
363, see p. 36B. If the vehdea ordered the compar^y not to pay William 
Wallace, iU'iouId not do so. Udder those circumstapces could Wallace be said 

to be the holder of the shares ? , • 

• ‘ 

Lang^ Acting Advocate- General (5‘8oi^*with him) for the liespondent : — 
As to this suit nob being maintainable because when filed no dividend had been 
declared, the appellants have no right to take this objection in appeal. If 
they had taken it below, the plaint could have been aniondeti, as at the Liine of 
hearing a dividend had been declared. They cited v. 21 Gh. 

D., 1, and the cases relied on in the Gourt below. 

Sargent, C. J. . — Thissyit arises out of an agreeuient entered irioo by the 
directors of the Burinah Trading Company with Mr. Wallace for tiiu purciraso 
df the timber business which he had been carrying on in liurmah together with 
the capital, good-will, and assets appertaining to the same. By the 12bh clause 
of that agreement it was agreed that 100 fully paid up shares in the company 
should be allotted to Mr. Wallace, in cunaideration of his transfer of the “ fixed 
assets*’ of the business, and by the 13th article il3»was further agre^ed that, ju 
consideration of the transfer of the other*assets, “ the said W. Wallace, his 
eiocuiiors and administrators should be entitled, so long as ho or they shall hold 
one 100»siianiS, to an extra or preferential diviiiend equal to one- third of the 
surplus net profits of the compaey as may remain in any year after paying a 
dividend at the rate oM 2 percent, per annum on the paid-up amount of ail 
shares the company, includrng the ^aid 100 shares, and afu^r setting at)art 
.from time to time out of sych surplus profits, as a josorve fund or to the c redit 
of an^' reserve fqnd already created, such sura as the directors of the company 
for the time being sliouid in their discretion think dl, &c,” 

Mr. Wallace died on the 28th JanuarN iPSH. havirig niado a will, by which 
he appointed his three brothers, MessrjJ. E nliace, [220j L. A. Wallace, and 
A. F. Wallace, his executors, of whom Mr. R. Wallace pindocc^ased the testator, 
and ^Ir. A. F. Wallace alone proved tlfo will, which, after referring to the LOO 
shares and the preferential dividend attaching tlK)rot">, directed his executors or 
adnflnistrators to hold the same upon trust so as to he at tb*^ absolute disposal 
of such of his said brothers as should survive him. The plaintiff, as attorney 
to Mr. A. F. Wallace, hasVaken out letters of administration to the w'ill in 
India, and a note that administration has been granted to him has been 
appendgd to tlio register, leaving the 100 shares upon the register still in the 
name of the testator. * • 

Tlie plaintilT pritys “ that it may l)e declared tliat the said clause 13 is i^!ll 
in operation, and that the extra or preferontiiU dividend payable on the said 100 
pharos, provided for by clause I3r is still payable and is payable to the plainoilT 
as such administrator as aforesaid, if and when tjpre shall ho suiliciout net 
^^rofits to allow the pa>mont theregf under that clause.*’ The dtif..niiants' 
•written statement contends that, “ in the events wdiich have happ^iu'd. A. I’. 
Wallace, as*the proving executor of the, will of William Waliaco, ru;vv holds 
the said *?hare8 in the dliaracter of a trustee of^the same ‘'pecilicalK hy^iueathed 
by tTio’said will, and not in the character of pxeciitor , iuid that tun cLuntitl is 
entitl^jid to the jlrofeiential dividends upon the assumption tnat liui said 

shares shall, when sucli dividends may bo declared, l)e lieid h* iho execui.or of 
the said testator in the’capacity of executor, and as lUi umlist i ihuted pa' t of 
the testator’s estate and not otherwise.” 
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A preliminary objection has been ^aken that the C6urt will not make a 
declaratory decree with respect to a right which is future and contingent, as 
was said to be the case here, there being no fund actually in existence when 
the suit was brougfit fiom w^hich a preferential dividend could be claiiji'ed, and no 
certainty that there ever would be) such a fund. It was pointed out th^^; the Court 
of Chancery in England does not, aa a general rule, .make a dt3claration with 
respect to future or contingent rights. IcTere, however, the right itself is existent, 
and although the exercise of it is undoubtedly contingent on there being a balance 
of profit [221] as con ten) pi a ted by clause 13 of the agreement, the very nature of 
the agrooment assumes that there may and probably will be such balance, and 
indeed the past history of the coifipany shows that more than four lakhs have 
already been a|>plied towards the preferential dividend in question. Further, 
it is pliun that it was intended that the directors should exercise their discretion 
as to the atnount to be carried to the reserve fund, upon which the balance of 
profit available for the preferential dividend depends, with some regard to the 
fact that it was agreed to bo paid as the consideration for tlie transfer oi thd 
assets other than the “ fixed assets/* It is, therefore, from the very nature 
of the CJise important that the directors should know foi certain whether the 
right to a preferential dividend is still in existence, as contended by the plaintiff, 
or has come to an end. \Vt think, therefore, that it is clearly a case in y^hich, 
in the interests of both parties, the Court, in the exercise of a sound discretion, 
should make a declaration as to the right in question. It is also to be reuiarked 
that this objection has been taken for the first time or appeal- ~a circumstance 
wdiicb by itS6)lf is, in our opinion, fatal to jt. . 

The real question between tlie parties in this case turns upon the meaning 
to be given to the expression “ hold ” in tlie 13th clause of the agrtLement, 
which provides for a prefeiential dividend being paid to Mr. Wallace, his ' 
executors and administrators “ so long as he or they vshouhl hold the 100 
shares,” which, by the previous clause it had, been agreed, should bo allotted to 
him as the,, consideration for the transfer of the " fixed assets.” By holding 
shares in its ordinary acceptation is meant being a “ sharoholdor,” i. e., a person 
whose name is on the list of shareholders, or at any rate entitled to have his 
name placed on it, and the language of the latter part of clause 13 shows that^ 
Mr, Wallace’s holding was regarded as hemg in that character without any 
qualification being annexed to it. • , 

As to what is meant hy the executors and administrators of Mr. Wallace 
“holding” the shares, the agroomerit must be road in connection with the 
sections of the artiches of associ.»dion of the defendants’ company which relate 
to tile transiuisaioii of [222] shares. Thosv sections are sections 29, “SO and 
31, and prr>vide that the executors and administrators of a deceased shareholder 
shall he the only persons that llio company can recognize as having a title to 
the shares, and that they can he regist ered as shareholdei s, or elect toUiave 
some person to ho named hy thorn registered as a trartsferec of such shares. 
These articles shov7 that t he executors and administrators, although notonterod 
on the register, arB tlie only persons whoso title can bo recognized hy tho 
company,^ And as long as that is so b€)tweon themselves and the company, they 
would be the “ holders ” of the; sliai^es in their representative chaiacter, in the 
sense th{it no one else could dispose of tliorn, and ' there is nothing in this 
agreement to show that ohe execuUir and administrator were required td make 
themselves perft'ojfially liable by having their own name placed on the register. 
Thf) shares wer6 fuli> paifi np, and they would remain, in any case, until 
transferred by the executors and administrators of Mr. Wallace, subject to a 
lien in respect of all Mr , Wallace's obligations. By “ holding.” therefore, in 
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the absence of anyUiin^in the agreeijnent to show a contrary intention, must,'; 
in our opinion, in the caso of tho exeljutors iind administrators, bo understood 
to be thoir continuing to be the only* pcirsons who could bo recognized by the 
company as having a.title to the shares; and the executor Mr. A. F. Wallace 
is still in tBat position with respect to. tho shares. 

It is, liowfjvor, ohjoctod by the defendants in thoir written statement that 
it never .could have been inteiitled thaJ the executors and administrators 
should continue to bo entitled to the preferential dividend after tho debts on 
the estate of Mr. Wallace had hec»n paid, as was admitted to he the hero ; 
and that Mr. A. F. W illace, the executor, who had taken out prohtUe, would, 
it was contended, be regarded in a Court of ^ilquity as a trust('e for the person 
entitled to the shares under tho will, viz., for liirnsfrif and -his broiher» 
Lewis Wallace. Whether Mr. A. F. Wallace would, undei trio circuriistancos 
disclosed by his deposition, ho so regarded Viy a Court of Ikpiit;,, is not 
necessary to determine, aS we agree with Mr, Justice FaUKAN tiuit there 
•is rftithing to be found in the agreement, # xpress or implied, which shows 
an intention of the parties [228] to the agreement to regard anything 
but the legal “ holding ” under the articles of association by Mr. Wallace, his 
executors and administrators, and that to go beyond that holding would ho 
virtually to add a new term to th^ agreement. JThere are no express words 
qualifying the “ holding,” and the languago^ tliroughout the agreement. espncially 

tliat of the proviso at the close of clause 13, points to Mr. Wallace and his re- 
presentatives, as the legal holders of the shares, being the only persons in the 
contemplation of the parties. ^La^ptly, the very form of tho consideration 
provided by clause 13 for tf\e transfer of the other assets, shows that the 
object the company had in view was to afford an inducement to Mr. Wallace 
and hifi pxecutors to contmue on tho register as the holders of the shares. 

•These info/ences as to the intention of tho parties are entitled to .si> 0 cial 
consideration from the circumstance tiiat the agn^oirent is r.ot an inartificial 
document such as is often found In transactions of tliis nature, but. a higlily 
artificial instrument — the work obviously of a skilled draftsman.* We are of 
opinion, therefore, that Mr. A. F. Wallace, his attorney, the plaintiff, is 
still holding the shares within the contemplation of clausa 13 of th’? agree- 
ment, and the plaintiff’is, t herefore, entitled to a declaration in tho terms of 
the praver of his plaint. We do not, however, think it advisable for tlie Court 
•to express au opinion as to the construction of the expr.f6'iori “executor and 
administrator,” a questioq wdiich may never arise in thcj future, and is not 
raised by the pleadings. 

We must, therefore, vary the decree by omitting tlie pait of it wdiich 
follows after the words “is still i}j§i.yable to tho plaintiff as administrator of 
W. Wallace as in tho plaint mentioned,” hut in other respects the decree is 
confirmed. Kespoiidents to have tlieir costs of this appeal. 

l^ttorneys for tlie Appellant; — Messrs. Graiqie, Lynch and Onen. 

Attorneys for the Respondent : — Messrs. LiitU, Fr ere and Nicholson. 

• NOTES. 

[ 0)8 appeal to the l^rwy Council, this was aihrintd .-“(1S94) 19 Pom. 1 ] 
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[224] APPELLATE CIVIL/ 

Tke noth September, 1891. 

Present : ' * • ‘ 

Sir Charles Sargent. Kt.. Chief Justice,' and Mr. Justice Birdwood. 

Daji Nilkanth Nagarkar and others..! {Original Plaintiffs) Appellants 

i ersus , 

Ganpatrao Nilkanth Nagarkar (Original Defendant) Respondent. 

Jurisdictiori^Court of Agent for Sirdars in the Decoan — Suit in that Court — 
Pensiom Act (XXllI of 1871), Sec. 4, applies to such suit — Collector's 
certificate — Regulation XXIX of 1827, Seoc. 4 and G — Ordinary 

Rules — Regulation II of 1827. ^ r 

A suit brought against a lirda? in tho Court of the Agent for Sirdars in the Decoin, of 
the class specified in section 4 of tho Pensions Act (XXIII of 1871}, requires a Collector’s 
■certificate, as provided by section 6 of that Act. 

This was ajn appeal from th6 decision of G.C, Whitworth, Agent for Sirdars in 
the Deccan at Poona. 

Suit for an account and recovery of income. 

Tho plaintiffs alleged that they and the^ defeniiant (ianpatrao Nilkantfi 
Nagarkar (deceased pending apiioal to the High "Court), who was a third class 
sirdar, were co-sharers in certain jagkir, tjiam, sarauj ain‘ ixud other properties 
situate in the Ahmodnagar District, that partition ^had taken place .between , 
the co-sharors, and that they had been separately receiving tho^ income of their 
respective shares; that for the sake of conveo’ence the lands had not been 
actually partitioned, and that tho income tlief'eof had lieen collected with the 
assistance of a clerk named Gangadhar Balkrislma Godbole, who was appointed 
by all the co-sharers , that, latterly, this clerk in collusion with tho defendant, 
who wa4' the senior representative of tho family, and under whom tho clerk 
acted, declined to render accounts, i<!:c. Tho plaintiffs, therefore, brought this’ 
suit for an account, Ac. They further stated that tho defendant being a third 
class sirdar was at.4'nable to the jurisdiction of the Agent for Sirdars in the* 
Deccan, and that they had, therefore, filed tho suit against hiiik in the Agent’s 
Court and a separate suit against the clerk, (jangadhar 13alkrishna, in the 
Subordinate .ludge's Court. 

Tho defendant, Ganpatrao Nilkanth Nag^^rkar, contended (inter olid) that 
as some of tho property in dispute was service vatan, [225] the suit must fail 

for want of the Collector’s sanction under tho Pensions Act (XXI 11 of J871). 

w 

The Agent for Sirdars held that the suit was barred owing to the pliint- 
ifTs’ failure to produce Uie Collector’s certificate under section 4 of the 
Pensions Act (XXII] of To71). On the authority of tl>e*cas6 of Bahaji Han, 
V. Rajaram Ballal, I L. K , 1 Bom., 75, he dismissed the claim. 

The plaintiffs appealed to the High Court. * • 

Ganesh Ilamchandra Kirlos^^.*ar (with PurushoUam Parashuram Khare} for 
the Appellants : — The Collector’s certificate is not required fora suit in theT 
Agent’s Court. is necessary for a suit filed in an ordinary *civil Court; but 
the Court of {iho Agent for Sir lavs is not. such a Court. The appointment of 

* Appeal No. 123 of 1889. 
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the Agent is made under* section 3 of Regulation XXIX of 1827, and sections 
and 6 laV down what suits shall be tiled by the Agent and not by civil Courts. 
Under section 4 of-the Pensions Act a’civil Court cannot maintain a suit without 
the Collector’s certificate, but the Agent’s Court not being a Court contemplated 
by the Act.^a suit filed in his Cojirt cannot fail for want of the certificate, the 
Agent being in\i3sted with a special jurisdiction. Th\i Pensions Act cannot take 
away a jurisdiction which is specinfly creatoci under a prior enactment (Regulation 
XXIX of 1827) for particular purposes. Khusaldas v. Sakharam Ramchandra, 
12 Bom. H. C. Rep., 212, shows that the Court of the Agent was not considered to 
be a civil Court under section 284 of the Civil Procedure Code (Act VI 11 of 1859). 

t 

In any case, we contend that the Agent was wrong in disrniss^ig our suit 
wholly, as our claim includes certain other property to which the Pensions Act 
is not applicable, and the Agent ought at least to liave proceeded to dotormine 
the suit with respect to that •property. 

* %ahadeo Ghimnaji Apte for the Respondent ; — The Pensions Act lays down 
that no civil Court shall (sntortain a suit without the Collector’s certificate. 
There is no distinction drawn between the Court of a Subordinate Judge and 
that of the Agont*for [226] Sirdars. The provisions of the Pensions Act apply to 
all Coivts of civil jurisdiction, and whUt is to be deterftiined is whether ^ particular 
Court is a civil Court under Regulation II flf 1827 ; and if so, section 21 of the 

Refgulationand section 4 of the Pensions Act apply tosuits broughbin such a Court 

• 

The plaintilTs brought the prpseat suit to recover damages. The defendant 
has died, and the cause of action does not survive against his sons ; moreover, 
owing to the defendanVs death, the jurisdiction of the Agent ceases, because, 
.though the defendant was^ sirdar, his sons aio not. 

Bar^ent, O. J. -Having regard to the general scope and object of Regula- 
tion XXIX of 1827, we think that^the expression *’ Ordinary Rules, ” as used in 
section 4 of that enactment means the rules for the time bejug in force 
determining the jurisdictions of the •Judges referred to in that section.* 
We Saiinob hold that the Agent for Hirdars was intended to exercise 
jurisdiction only in such cases of a civil nature as * the civil Courts 
wore empowered by Regulation II of 1827 to take cognizance of. The 
object of the Regulatioo was clearly to invest the Agent witli such jurisdiction 
as would for the time being, but for the enactment of the Regulation, be vested 
in the civil Courts. If, afffer the passing of the Act, the jurisdiction of the civil 
Courts were to become in any way modified, the jurisdiction of the Agent would 
bo similarly modified. Section 4 of Act XXIII of 1871, Vieing now a part of the 
‘ Ordinary Rules ” determining tbe^jurisdiction of the civil Courts, is applicable, 
therefore, to the Agent's Court, though that Court is not a civil Court in the 
ordinary acceptation of the term. As the plaintiff had obtained no certitiftate 
fromltho Collector as regards so^much of th6 claim a.s is affected by the Act of 
1871, the Agent has rightly held that, in respect of su^h claim, the suit is liarrod. 

• The Agijnt should, however, have dealt with tint pai\ of the claim which 
• is not affected by the Act, and ho was wrong, we [227] think, iiy •dismissing 
the whole oT the plaintiffs* claim. We mpst, therefore, reverse Ins decree and 
rem^and Ahe case for a i^-hearing. Costs to ahkde the result. * 

* * Section 4 of tieguLition XXIX of 1827 is aa follows ^ 

A\i agent of Government sliaU bo spoci.illy appomted ff)r the. purp^.-o i f nfciviMg, and 
^*'yhig, and deciding all complaints of a civil nature which would under tlio ordinary rules bo 
cognizable by either of the Judges of Poona* and Ahmcdnagar. any of the persona 

contemplated in the preceding section. 


8 BOM. — 19 
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> At the hearing of the appeal it w?.8 objected for tha respondent that the 
defendant being now dead, and the suit being one for damages, does not survive 
against the son. This is a question that -must be dealt with by the Court below 
when the appeal h reheard. . ^ ^ • • 

,Decree^rcver$ed and ease refnanded. 


[ 17 Bom. 227 ] 

APPELLAThl CIVIL. 

The Ilih February^ 

Present : • » 

Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Birdwooix 

Kadappa Plaintiff 

‘ versus* * 

Martanda Defendant.* 

Estoppel — Suit on a document executed, by defendant tn which he was described 
as a trader —Plea in suit that he was a*n tigricuUurist — Dekkhan 
Agriculturists' Relief Act (Xyil of To79). 

The mere fact that the defendant described himself in th^ instrument, on whicfi the suit, 
was i/fought, a.s a trader, would not of itself estop him from pleading at the trial that he was 
an agricultun.st, and entitled to the protection of t;"j Dekkhan Agriculturists’ Belief Act 
(XVII of 1879). There must be evidence to show fhat by describing himself as a “ trader** 
ho represented himself as a trader, and inlcii(j[ed that that reprosontation should be acted on 
by the pl.aintifl. *. 

This was a reference made by Kao SahehK. D. Nagarkar, Subordinate Judge of 
Islampur in the Satara District, under section 617 of the Civil Procedure Code 
(Act XTV of 1882). 

* 4 

The circumstances under which the reference was made were as follows : — 
The plaintiff, Kadappa, sued to recover possession of a shop and arrears of 
rent on a rent-noie, dated 23rd July 1889, in which the defendant’s occupation 
was mentioned as “ trade.” In the plaint, also, his occupation was given as 
“ trade.” The defendant, Martand, pleaded that he was an agriculturist, and that, 
therefore, the suit was not rnaintainahlo without the Covciliator's certificate 
under section 47 of the Dekkhan Agriculturists' Belief Act (XVll of 1879]^ He 
further stated that he was an agriculturist ati the time of the execution <5f the 
rent-note sued upon, [223] and had been so ever since, and lie claimed the 
protection of the Aa*;. , 

The Subordinate Judge, having regaial to the description of tlio defendant* 
in the rent-note and his conter'tion witli respect Co, his status, referred the 
folio wing, question to the High C^ourt : — • * ^ ’ 

" (I) Whether the admission af a non-agriculturist status in the rent-note 
in question wou*id prevent the defernlant from proving the existence of a contrary 
status on thq day of its execution by operating as an estoppel ? 

* Civil Reference, No, 23 of 1891. 
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• * 

t Ik ^ 

“ (II) Whether *in the absence cH an allegation of a change of status, he • 
would be at liberty to prove the existence of the status of an agriculturist after 
tbetdate of^its excclition ?” 

The opinion of the Sub6rdinate Judge on hotli the points was against the 

defendant,-* that is, on the firstT in the aflirmativo and on the second in the 

negative. • . •• 

• 1 ^ 

There was no appearance for the parMes.* 

Sargent, C. J. : — The mere fe.ct that the defondunt described himself in 
the instrument, on which the suit was brought, as a trader, would not of itself 
estop him from pleading at the trial that he was an agriculturist and entitled 
to the protection of Act XVII of 1879. There must be e\Id(>nce show that 
by describing himself as a “ trader” he represented himself as a trader, and 
intended that that representation should bo acted on by the ])laintifl. 

'* Order accordingly. 


• [17 Bom. 228] 

• APPELLATE CIVIL. 

The 11th February t 18V *>4. 

^PUESKNT : 

8ir Charles Sargent, Kt., Chief Jijstice, and Mk. Ji:^sticb*Birdwood. 

• 

Kashinath Trimhak Joshi Applicar^ ^ 

* versus 

. Duming Zuran Opponent.* 

Limitation — Civil Procedure Code {Act XJV of 1882), Sec. SIS — Purchaser at 
Court sale — Certificate of confirmation of sale — Application for possession of 
purchased properly — Date of accrual of right to apply for possession. 
ThcTright of a purchaser to apply f«r jpossossion under section 318 of the Civil Procedure 
Code (Act X!V of 18fl2) accrues to him when the certificate ‘‘ has been [229] granted,” — that 
is to say, when it has been issued to him, and the period of limitation for such an appH cation 
is to J)o computed from that day. 

This was a reference made by llao Saheh Ramchan^ra V. Patki, Second Glass 
Subordinate Judge of^Bassein in the Thana Distriv>S under section 617 of tfie 
* Civil Procedure Code (Act XIV of 1882). 

Tlie applicant, Kashinp,th Trimhak Joshi, purchased certain immoveable 
property at^ Court sale on the 13th Fobwuar >4 1888, and the sale to him was 
eoitfirm^d on the 18th April 1888. On the October 1890, be ;*ppliod for 
& certificate under section 316 of the Civil Procedure Code (Act XIV of 1882), 
whidh was granted to him on the 13th February 18^1, and was issued to him 
on the same day. He subsequently presented an Mpplieatipn to obtain 

• Civil Reference, No. 22 of 1891. 
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possession of the property under section J318 of the Civil Procedure Co^e. The 
Subordinate Judge referred the following question for decision : — 

Should the period of limitation for the application to recover possession 
be counted from the day on which the certificate was actually issued to the 
applicant, or should it be counted from the dateon which thesale Y^as confirmed? " 

The opinion of the Subordinate Judge v/'^.s that the period of limitation 
should be counted from the date of the confirmation of the sale. 

There was no appearance for the parties. 

Sargent, C. J. ; — The right of a purchaser to apply for possession under 
section 318 of the Civil Procedure Code accrues to him when the certificate 
“ has been anted, ” — that is to say, when it has been issued to him. See 
Motichand Tarachand v. Naikji binGopalji, P. J., 1886, p. 46. 

^ Order accordingly. 


NOTES. 

[ In the Limitation Act, 1908, Art. 180, was inserted, which makes the date of sale 
becoming absolute [C.V.C., 1903, O. 21. r. 92) — and not the date of issue of sale certificate the 
starting point for limitation, in suits by a purchaser of imrnoveablo property at a sale in 
execution of a decree for delivery of possession. It sets at rest tbe previous conflict of case^ 
law on the subject between (1892) 17 fsoin., 22ii , (1908) 82 Mad., i3C ; and (1908) 30 All., 390r 
(1908) 31 All., 82.] 


[230] APPELLATE CIVIL. 

The 25th February, 1802, 

Pricsent : 

Sir Charles Sargent, Kt., Chief Justice, and AIr. Justice Birdwood. 

Pifcanibar Manchararn (Original Applicant) Appellant 

* versus 

Ishvar Jaduram (Original Opponent) Respondent.^ 

J, ^ 

Jurisdiction — Heirship — Application for declaration of heirship — Bombay ^ 
Begulation VII T of 1S27, Sec. 2 — Subordinate Judge invested with * 
function of District Court under Act VII of 1889 — Jurisdiction 
of such Judge to hear such application 

A Subordinate Judge who (under section 2G of Act VII of 18H9) has been invested by 
Government with tbo functions of a District Court under Act VII of 1889 has juris^ctiOit to 
hear and determine an application made under seclikm 2 of Bombay Regulation VIII of 1827. f 
This was a reference made by Ci. McGorkell, District Judge of .Ahmedabad, 
unefer section 617 of the Civil Procedure Code. t 

The appellant, Pitambar l\Iancliaram, (Origin'll applicant), presented a 
petition under Bombay Refulation VJll of 1827 in the Court of tho Subordinate 

• Civil Reference', No. 2 of 1892. • 

f Clause '2 of section 2 of Bninb.iv Regulation VJII of 1827 is as follows : 

• u 

“ If an heir, executor, or admjni'itrrator* is desirous of having his right f(jrraally recog- 
nised by Court for the riurpose of(^fMldcnng it inoro safe for persons in possession of, or 
indebted to, the estate to ac-k no ledge and deal with him, the Judge, on application, shall 
issue a proclamatic^i Jn tho forn ^ont.iine3 ir. Appendix .A, inviting all pt^rsons who dispute 
tho right of tho appiica'it to,; ppear in the Court within one month from the date of the 
proclamation, ^nd enter thoir and (jeclanng that, if no sufficient objection is 

offered, tho Judge wiirproccod t- receive x>roof of the right of the Applicant, and if satisfied, 
grant him a ccrbeficate of heirship, cxocutor.ship, or administratorship.*^ 
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Jndge ofjKaira, praying to be declared the heir of one Motiram Ghelabhai, 
deceased. Under section 26 of Act VII of lh89 that Court had been invested 
by Govern ipent with the functions of a District Court under ^ct VII of 1889.’*' 

[231] The respondent, Ishyar Jadura.m, (original opponent), contended 
{inter aZza)Ynaf) the Court of the Subordinate Judf^e had no jurisdiction to 
entertain .the application* under: ‘Regulation VIII of 1827, which conferred 
jurisdiction only upon Zilla Courts. 

The Subordinate Judge held thnt lie had no jurisdiction to entertain the 
application under the regulation, and rejected it. 

The applicant appealed to the District Court, and the District Judge, being 
doubtful, referred the following question for the decision of tlte Uigfi Court: — 

" Had the Subordinate Judge authority to hoar and dotennine an applica- 
tion made under section 2 of Jilie Jioinhay Regulation VJIl of 1827 ? ” 

There was no appearance for the i)arties. 

® Sargent, C. J. : — We think that section 28 of Act VII of J8891 distinctly 
applies the provisions of section 26 and the other sections set out in section 28 
to certificates granted under Regulation VIII of 1827 and applications for such 
certificates made sifter the commencement of the Act. 

% ’ Order accordij^gly. 


NOTES. 

[This was followed in (1893) 18 Bom., 748; (1894) 19 Bom., 399.] 


■ Clausesi 1 and 2 of^ection 26 of Act VII of 1889 are as follows 

" (l) The local Oivcrnment may, bv notification in the official Gazette, invest any Court 
inferidi in grade to a District Court with the functions of a District Court under this Act, 
and may cancel or vary any such notification. 

“(2) Any inferior Court so invested shall, within the locaf Jimits of its jonsdicriou, have 
•oncurrent juri.sdiction witfh the District Court in the exercise of all 4he powers conferred hy 
.this Act upon tlie District Court, and the pr&visioiis of this Act relating to the Di'^triLl Court 
hall apply to s^uch an inferior Coiirt as if it were a District Court.” 

i ^Vrfion JJS. — Notwithstanding anything m thot regulation of the B >inhay Code 
No. VIII c< 1827, the provision of section 3, section 6, s'^fc-section (J). clause/, aiuij»ec( jons 8, 
9, *10* ll, 12, 14, 16, 18, 19, 25, 26 and 27 of this Act with respect to certilieates uiuli r this Act 
and applications therefor, and of section 98 of the I’robate and* Admin istra^ unu Act, 188], with 
respect to the exhibition of inventories and accounts hy exceutrtrs and jfininn .rrator.s, so far 
as they can be made applicable, apply, respejftively, to certificates granUci undrr that **pgula* 
tion, and applications madclor certificates thereunder, after the ivjinuichecment of this Act, 
and to the exhibition of inventories and accounts by the holdcr^cf such cerlific;3ies so granted. 


ii 
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[232] APPELf-ATE CIVIL. 

The '2nd March, 1692. 

Present : 

Sir Charles Sargent, xCt.. Chiee .Iusticb, and Mr. Ju3T:ctfi biRDwooD. 

Gifcabai (Original Defendant) Appellant 

versus '' 

Balaji Kesbav Sbastri Nagarkar (Original Plaintiff) Respondent.* 

Specific performance— A ']reement to sell —Reversionary interest, sale cf — Pur- 
chase-money less than market value of reversion — 6tat. SI Vic., o. 4 — 
Inadequate consideration. 

The rule observed in England until ilic passing of Stat. 31 Vic., c. A, that specific pei- 
formance of an agrerment to sell a reversionary interest should not bo decreed where the 
purchase -money was less than the market value of the reversion, 

Held not to be the rule in India. 

This was a first appeal from the decision of Khan Bahadur L. G. Fernandes, 
First Class Subordinate Judge of Poona. 

Suit for specific performance of an agreement to sell a house. 

The defendant, Gitahai, was the daughter-in-law and heiress of one Nana, 
deceased. On 18th December 1885, Nana had agreed to sell the house in 
question to the plaintiff for Rs. 2,000, and then received Rs. 25 earnest-money. 
At the time of the agieement, Nana was not entitled to the possession of the 
house. His adoptive mother, Renukabai, was in possession and management, 
and under the will of her deceased husband ^.lie was entitled to it during her 
lifetime and after her death it was to go to Nana. 

On Renukabai’s death the plaintiff, in accordance with the agreement, 
tendered the rest of the purchase -money to Nana, and asked him to execute a 
conveyance, but he refused. Nana subsequently died, and the plaintiff now 
sued the defendant, as his representative*, to enforce th^ agreement of sale. 

The defendant pleaded that Nana was of weak mind, and had been induc- 
ed by the plaintiff s misrepresentation to enter into the agreement; that the 
agreement was, therefore, invalid, and that the suit, was time-barred. 

The Subordinate Judge found that the claim was not barred by limitation, 
and allowed it, observing; “The plaintiff has no [233] doubt, secured fc. 
good bargain from Nanaji Dinkar without ^ahy risk at ail to himself I 

cannot say that he dealt vt*ry fairly with Nana, but he is within his legal 
riglats in trying to enforce the agrooraont, and, rs defendant has failed to estab- 
lish the ground on which the agreement ^was impeached, the plainiiiff is 
entitled to succeed.” % 

The defendant appe'aJed, 

Jardine {Mahadeo Chimnaji Apte) for Appellant : —Nana had only a rever- 
sionary interest in the property. T(pe Court cannot give specific performance 
of an agreement relating to thejcalo of such interest. By this agreement Nana 
sold a house for Rs, 2,000, which, according to the evidence and in the opinion 
of the lower Court, was worth Rs. 5,000 or Rs. 6,000. The consideration is 
inadequate. The onus lies on the plaintiff to show it was sufficient ; see White 
and Tudor's Leading Cases. Vol. I. p. 685. Moreover, it is shown that Nana 

• Appeal, No. 47 of 1890. 
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fl I 

was of weak mind, and undue advantage was taken of him. A Court of Equity 
will not give efifeet to such an agreement. Under section 28 of the Specific 
Belief Act (I of 1877) l;he plaintiff is net entitled to relief, becTiuse the consider- 
ation for the sale is grossly itiad^quato. 

Branson {3. S. Garud and N. V. Gokhale) for Ileapoudont : — A new case is 
made hero on appeal. The appelfanUa case jn the lower Court was tliat fraud 
was practised on Nana, but no fraud was proved. The consideration is not 
inadequate. Some witnesses, no doubt, say that the house is worth 6,000 
but it is very old, and requires extensive repairs. The plaintiff did not induce 
Nana to make the agreement of sale. On the contrary, it was he who was 
anxious to sell. Fraud cannot be presumed, and there is no ev*idi.Tjco to prove 
it. The agreement is, therefore, capable of specific performance (section 22"^ of 
Specific Relief Act I of 1877). Nana was not a man of weak intellect. The 
lower Court has found that he was a man possessed of ordinary capacity. Lie 
iiim^lf could not have resisted a decree for specific performance, and if so, his 
heirs cannot. 

Sargent, C. J. : — The case was tried below on the statements contained in 
the written statement that the plaintiff had practised [234] fraud on Nana by 
represftnting that Nana’s mother had given the hduso away from N^na bo her 
mother. It was also stated that Nana was a simpleton. Those defences wolre 
lielid by the lower Court not to be supported by the evidence. And no attempt 
has beeif made before ua to impeach that finding. 

Hero, however, it has boefc sought to impeach the sale on the gi ound that, 
being a sale of a reversionary interest, the Court would not decree specific 
^ perforrtSance, as the purchase -money Tvas less than the market value of the 
‘reversion. Such, no doubti, was the practice in England until the passing of 
31 Vic., c. 4, bull it cannot, we think, bo held to be the rule in rnd,ia. Nornen- 
tion of it is to bo found in the Specific Relief Act, and, if it bad been intended 
to give effect to it, we should have expected to find it in section 28 of the 
Act. ^It is further to be remembered '^that tho Specific Relief Act I of 1877, 
which was passed after the English Act had been passed, abolishing t^ie rule, 
•was drawn by a jurist* who had hard long experience of tiie practice of the 
Court of Chancery. 

• * Tho only other question which can be raised on theeridonce is, whether 

the price for which the prj)perty was sold was so grossly inadequate as to be 
evidence of fraud practised on tho vendor. Wo do not think that was the case. 
The property would not probably have been let for more than Ra. 250 per 
annum* That rental capitalized^ at 16 per cent, subject to a deduction of 10 
per cent, for repairs would give Rs* 3,100 as the value of the property, and it 
was sold for Rs. 2,000. The defendant having failed to establish the defojrice 

^ Sec. ‘22 : — The jurisdiction to decree .specific' performance is discretionar> , and the 
Court i.s not bound to grant such relief merely because it i.s liw- 
Discretion as to decree- ful to do so ; but the discretion ot tho Court is not arbitrary but 
^ing specific performance. » sound and reasonable, guided by* judicwil principles and capable 
• of correct ion by a Court of appeal. 

Tho following are cases in which the Court may properly exercise a discretion not to 
decree specific^ performance: — " ^ 

I. >yhei*€ the circumatances under which tho contract is made are such as to give the 
plaintiff an unfair advantage over the defendant, though there may bo no fraujf or misro- 
{flresentation on the plaintiff’s part. 

H. Where the performance of tho contract would involve some hardsliip un tho defend- 
ant which he did not foresee, whereas its non-performanec would inwove no such hardship 
on the plaintiff. • * ^ ’ 

111. Where the plaintiff has done substantial acts or suffered losses m .^consequenoe of 
a contract oapable of. Bpccifio porformanoo.] ” 
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actually sot up, and the only grounds on,iWhich the case has been argued before 
us having also failed, we confirm the decree of the Court below with costs. 

. . Decree confrmed. 


NOTES. 

[It is pointed out in Shcpbard and Brown’s Transfer of Property Att, 1882 (7th Kdn*. 
1910) p. 40, that cases like this cannot be good law ii. view of decisions, like 31 Bom., 165 ; 
30 Bom., 304, declaring instruments dealing with spes successionis as inconsistent with the 
provisions of sec. 6 thereof.] 


[235] APPELLATE CIVIL. 


TIm 7th March, ISD^. 

Present : 

Mb. Justice Jardine and Mb. Justice Tkeano. 


Joharmal.... (Original Plaintiff) Aj-pellant 

versus 

Tiejram Jagrup (Original Defendant) Respondent.* 


Registration — Partnership — Mortgage of land to a firm — Dissolution of firm — 
Division of assets among partners- -Letters of one partner to another 
transferring to the latter the share of the former in the assets of the 
firm, incAuding the mortgages, but not mentioning them — 
lAecessity of registering such letters — Evidence — Regis- 
tration Act 111 of 1877, Secs. 7 / and 19 -The 
words “ document " and *\\instrumeni ” in 
< the Registration Act. 

By two mortgage-bonds, dated, respectively, 25th July 1860, and 19th Beptembor 1870> 
certain W,nds were irv^rtgaged to a firm of money-lenders at Khadkala, carrying on business 
under the style of Gangaram and Mayaram. 'i here were four partners in the firm, viz.\ 
Gangararn, Mayaram, Panji and Sadaram. In 1874 Gangaram retired from the firm, and 
wrote three letters, thxj affact of which was to transfer his share in the partnership to Panjii 
and Sadaram. In 1878 the shop wa.s closed, and the partners divided the assets of the firti. 
The two mortgages fell to the share of Sadaram. Subsequently Sadaram died, and the plaint- 
iff, his SOM, inherited his property and took possession of the mortgaged lands. The.so lands 
were afterwards attached in execution of a money ^decree against one of the mortgagors 
(df’fcndant No 1). The plaintiff olijcctod to the attachment, but his objection was disallowed, 
and the property was sold in execution and purchased by defendarfts Nos. 2 and 3. The 
plaintiff then filed this suit to eslablisji hi.s rights urder the two mortgage-bonds,* The 
defendants contended that the plaintiff had no interost^n the mo. tg.iges, and was not entitled 
to sue. The plaintill relied alia) in support of his title upon the letters (A. B and C), 

whereby Gangaram li:iditraii=^rRrred his share in the assets of the ffrm to his (tlio plaintiff’s) 
father Sadaram. Those letters were objected to as inadmissible in evidence, not having 
been registered. ^ • ' 

Peld, that, independeiitly of thcjlettcrfl, there was ovidcnco^o show tbaPthe , plaintiff’s 
father Sadaram was a partner in tin* firm, and that as such partner the mortgages in question 
fell to his share at*thc final divKi m of a:; .els. The position of Sadaraimas a partner .being 
once established, his'right to the properly followed by operation of law, and no other proof of 
title was required. • , * * 

• Second Appeal, No. J38of 1891. 
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PBf* J. : — ‘ To lay down that tje throe letters in question, which deal generally 

with the assets moveable and immoveable, without specifying any particular mortgage or 
othgr interest^ in real property, require registration, would, I incline to think, in the present 
state of the authorities, go loo far.* It may be argued that such IHtnrs are not ‘ instruments 
of gift of immoveable property,’ but ra^lher disposals of a sharq in a partnership of which the 
business is money-fending, and the mortgage secuisties merely incidental thereto.” 

[286]Plr TETjAKG, J.: — “ Althougli a partner’s share does not include any specific part of 
any specific item of the partnership property .still whore the partnership is entitled to immove- 
able property such share does include an interest in immoveable property, and, tborofore, 
every instrument operating to create or transfer a right to such share requires to be registered 
under our Registration Act (III of 1877). It is true that the authorities roferre4 to apply, 
in terms, only to immoveable property owned by a partnership. But T am, on the whole, 
disposed to hold that the principle of those authorities applies to cases vvhero immoveable 
property is held by a firm not in fi:^Jl proprietorship, but only by right of mortgage. . , 

Upon ^he whole 1 should, if necessary, have been disposed to hold that the letters in 
question not being registered were rightly troatod^by the Court below as being inadmissible in 
evidence to prove directly a trsnsfor of the share of Gangaram in the partnership to S.idaram,” 
Per TELANG, J. : — A porusal of various sections of the Registration Act seems to show 

that the Legislature has used the words “ document ” and “ instrument ” interchangeably. 

• • 

SECONb Appeal from the docision of W, JJ. Crowe, District Judge Poona, 
irV Appeal No. 207 of 1889. 

A fiftrn of money-lenders carried on business at Khadkala under the style 
of Gangaram and Mayaram. Thg pi^rtners in the firm were Gangaram, Maya- 
ram Panji and Sadaram (plainfiff’a father). 

On^ the 25th July*1866, certain land (Survey Nos. 89, 41 and 68) was 
mortgaged to this firm by ^jakshman and Karaji bin Lakshman, and on the 
19th September J.870, certain other land (8u»'vey Nos. 34, 37 and 110) was 
mortgaged to this firm by Ramji l)in Lakshman. The rnorfcgagcos mentioned 
in the deed were the two partners, Tlangaram and Mayaram, but they took the 
mortgages on behalf of the firm, , * 

Ift 1874 Gangaram retired from the partnership, and went to his pative 
^lace in Marwar, From there ho sent three letters (Exhibitt? A, B and C) by 
post to Sadaram, his former partner and the father of the plaintilL 
•These letters were to the following effect : — ^ 

“ I intend to become a sanyasi, T have a shop at Khadkala. My share 
therein is worth Rs. 6,50(5. You should make a settlement of my debts by 
paying off my creditors. Remission to the extent of Rs. 3,000 should he given 
to my dpbtors. You should get the lands and houses transferred to your name. 
The property should be divided betVt 5 en you and Panji. " 

[237] Mayaram •subsequently retired also from the firm, and Sadaram (ufil 
Panji«remained the sole surviving partners. , 

In 1878 the shop was closed? A division was made of the partnership 
property, and the two mortgages of 1866 and 1870 feO^to the share of Sadaram, 

Irhe plaintiff ’8,father. * , • 

, • 

On Sadaram’s death hi^j son, the plaintiff, inherited bis property, and took 

possession oi^the mortg^ed lands. • t 

•SpbSequently these lands wore attached in execution of a mon^Ty decree 
against the mortgagor, Ramji bin Lakshman,’ (defendant No. The plaintiff 
objeefed to the attachment, but his objection was disallowed^ ^ind the lands 
were purchased at thb Qourt-sale by defendants Nos. 2 and 3., • 

' The plaintiff then filed this suit for a declaration that the laqds ware not 
liable to attaojhpaent |ind sale in execution o( the mohey deeme, or that, if tb6y 
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were so liable, the defendants Nos. 2 and 3 (the auotion-purohasers), were not 
entitled to possession without satisfying the plaintiff’s mortgage lien under the 
two mortgage bonds of 1866 and 1870, respectively. , 

The defendants pleaded {inter aha) that the plaintiff had no interest in the 
mortgages in question, and could not, therefore, sue. 


The plaintiff relied on the above-mentioned letters, (Exhibits . A, B and 
C.) in support of his title. 

The defendants objected to the admissibility of the letters, on the ground 
that they wore neither stamped nor registered. 

The ^bordinate Judge overruled this objection, admitted the letters in 
evidence, and passed a decree in plaintiff’s favour. 

On appeal the District Judge was of opinion that the letters in question 
were inadmissible for want of stamp and registration, and as they were the 
only proof of plaintiff’s title, he held that the suit must fail. He, therefore, 
reversed the decree of the Subordinate Judge, and rejected the plaintiff’s claim. 

Against this decision the plaintiff appealed to the High Court. 

M. Z?. Ghaubal lor Appellant: — The letters are admissible in evidence. 
They are not instruments creating any right, or in-[238]terest in. immoveable 
property yrithin the meaning of the Registration Act (III of 1877). They do not 
come within the definition of instrument : see Wharton’s Law Lexicon. Such 
informal documents do not need registration. There is no provision in the Act 
making registration of such letters compulsory. Refers to Waman Bafiochandra 
V. Dhondiha, I. L. R., 4 Bom., 126; Oo Nuun^: v. Moung Htoon Oo, I. L. R., 13 
Cal., 322 ; Kedar Nath Dutt v. Sham Lall Ehettry, 11 B. L. R., 405. Even if 
they required registration to prove the transfer of one partner's share to another, 
they would he still admissible to show that the plaintiff’s father was a partner 
in this firm. It is found by both the Courts below that the twe mortgage bonds 
under which we held the property in dispute^ weie passed to the firm, and were 
treated as part of the firm’s assets, and that they eventually fell to the share 
of our father. Upon these facts we aro entitled to a decree. 

R. iV. Bhajekar for Respondent : — The letters are inadmissible for want 
of registration arid stamp. The words “ I have given the ownership to you ” 
show that the whole interest of one partner in the partnership property was 
transferred to another partner. And as part of the partnership property 
admittedly consisted of these lands mortgaged to the firm, these letters must be 
held to convey or transfer an interest in immoveable property. They, therefore, 
require registration. We do not admit that the mortgage-bonds were passed 
to the firm. They are passed to the individuals Gangaram and Mayaram 
personally and not on behalf of the firm. * 

Jardine, J. : — Mr. Chaubal argued several points on behalf of the appellant- 
plaintiff. But as no issues were raised below about estoppel and adverse 
possession, and as the claim was not based on adverse possession, we refrain 
from dealing with these matters in second appeal. 

The plaintiff claims^the lands in suit under two mortgage-deeds executed 
by the owners in ’1866 and 1870 respectively. His case was that these 
mortgages were in favour of a money-lending firm : that several changes of 
partners occurred, on which cerasions these mortgages* were treateql as partner- 
ship property: that [239] the plaintiff ’s father, Sadaram, was admitted ajs a 
partner as evl(}enced by three letters dated 1874, A, B and C^: that some time 
after this, Panj) and Sadaram remained the only partners, and that.^on a 
division between them, these two mortgages were assigned to the share of 
Sadaram, and that by means of partitions after Sadaram's death they became 
th^ sole property of the plaintiff, who claims as mortgagee in possession. 
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Th^ lands were afetaohed by the defendant in execution of decrees against 
one of the mortgagors, andkthe plaintiff.did not succeed in raising the attachment. 

• Amon^; other pleas the defendants in both Courts below«averred that the 
mortgages w^re not genuine, and were not passed for consideration : hut these 
questions v^re decided against tfiem at the trial and have not been raised here. 

The Subordinate Judge was evidently ^f opinion, as shown by his recital 
of the evidence of fact, that the rights ovcfr tlfe property acquired by the mort- 
gagees were for the purpose of the partnership business. It would appear that 
upon this part of the judgment an issue was raised in the District Court, 
whether the plaintiff was entitled to sue alonp. The District Judge found this 
issue in the affirmative. It has been faintly argued in the present appeal that 
the facts do not show that the mortgages were partnership property. It may 
be that, if we were at liberty to go into all the facta, the point would require 
consideration (see Lindley on^ Partnership, Book III, Chap. 4, section 2, and 
^unn^ngham and Shepherd's Indian Contract Act under section 253), but we do 
not think this arises in second appeal. It must also be taken as a fact found 
. below that the plaintiff is the only remaining partner. 

With reference to the question whether the letters ’transferring the pro- 
perty required registration, I may here state my opinion that the mortgage 
transaotions about the immoveable property in suit wore ancillary to«the trade 
of money-lending — Steward v. Blakeway, fJ. R.. 4, Ch. 603. The Subordinate 
Judge hold that the letters A. B and C were admissible in evidence, but the 
District Judge has [ 240 ] held them inadmissible under the Registration Law, 
Act VIII of 1871, section 17. tAftt XVIIl of 1869, Schedule 1, article 13/ he 
also observes, required* that they should be stamped. But under section 34 of 
the preaent Stamp Law, Act Tof 1879, this omission to stamp is immaterial, 
•the docurhents having beeif admitted in evidence by the Subordinate Judge — 
Gurpadapa v. Maro, I. L. R., 13 Bom., 493 ; Punchanund Dass Chowdhry v, ^ 
Taramoni Ghowdhrain, I. L. R., 12 OaL, 64; Ramasami v. Hamasami, ibid., 5 
Mad., 220. • 

We have next to consider whether tlfe documents are such as required regis- 
tration under section 17 of Act VIII of 1871. It is contended for the respoiidents 
^hat these documents constitute an instrument of gift of immbveablo property, 
as was evidently held by the District Judge. The appellant's pleader refers us 
to the doubts expressed by Wkstropp, C. J., in delivering t^o judgment of the 
!&ull Bench in Warntm v. Dhondiba, I. L. R., 4 Bom., at p. 1§9, as t>the extent 
of the meaning of the word* instruments in the section we have to construe. 
This point had been argued, and the definition of instrument in Wharton’s Law 
Lexicon as a “formal legal writing” quoted ; and the judgment notices that no 
provision appears to have been made for registering a contract lying in letters, 
similar to the provisions in the Stamp Acts with reference to an agreemeqt 
lying in letters or those in the Registry Acts of Parliament whore the conveyaifoe 
or security is contained in more v^ritings thail one. I concur with my brother 
Telang, however, in distinguishing the present case on the ground that the letters 
A, B and C are rather^repetitions of each other than a^serie^s in which each is 
Required to help the others in order to spell out the disposition which thp rotinng 

Description of Instruments. rl Proper Stamp-duty. ^ 

AiBsignmont of any interest secured \ (a) When the The stamp-duty with which a Bond 

by a bond or mortgage deed I amount of such for sucH amount is hffargoablo (No. 5). 

(^interest does not • • 

, I exceed 3000 Sixteen rupees. , * 

(6) In. any 

/ other case. 
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partner meant to make of his imm()\j;eabl6 property, being assets^ of the 
firm. Oo Noungy. Moung Htoon Oo. I. L..E., 13 Gal., #22, which follows Kedar 
Nath Dutt V. Sha&i Lall Kheitry, 11 Beng. L. R., 405, was also cited to us. It 
was contended for the appellant that the three letters were admissible at any 
rate to show how the mortgagee’s rights being partnership properly, came to 
the appellant’s share. I will considur this point later. 

[ 241 ] The cases cited to us on the question of registration, and mentioned 
above, do not help much on the construction of section 17 of the Act: and I 
have not found any reported Indian case in point. The Menglas 2’ea Estate 
case, I. L, B., 12 Cal., 383, where the question was whether the document 
was a trap, 5 ifer of a lease or a conveyance of a shave of a partnership, is really 
an interpretation of articles 21 and fiO of the Stamp Act I of 1879, and leaves 
unnoticed the equitable doctrine discussed in the English cases to which in 
these judgments wo refer, although not one oL them has been cited in the 
arguments. The doctrine is stated in Bindley on Partnership, (5th Ed.,) 
p. 343, in the following terms : — “From the principle that a share of a partner 
is nothing more than his proportion of the partnership assets after they have 
been turned into money and applied in liquidation of the partnership debts it 
necessarily follows that, in equity, a share in a partnership, whether its property 
consists cf land or not, must, as betwe-m the real and personal representatives 
of a deceased partner, be deemed to be personal and not real estate, unless 
indeed such conversion is inconsistent with the agreement between the parties.” 
At page 347 the learned author states : “ it follows, however, from this doctrine, 
that probate duty and legacy duty are ' payable in respect of the share of a 
deceased partner in partnership real estate : and a partner’s share in such estate 
is clearly within the Charitable Uses Act— 9 Geo. 11, c. 36.” 4 

As to the application of the doctrine to casos'ion the statutes lelating tor 

^Prooate and Legacy Duties this statement is supported by Att>orney -General v* 
BriLnning, 8 U. L, Cases, 243 : Forbes v. L. R., 10 Eq., 178 ; Attorney • 

General y.^lluhhuck, JO Q. B. D., 48H and in Appeal 13 tbid., 275. Thus the 
share in partnership is made liable f<or probate duty, following the rule laid 
down in Darhy v. Darby, 3 Drevv , 495, that “ if partners purchase land Enorely 
for the purpose of their trade, and pay .for it out of the partnership property, 
that transaction makes the property personalty and effects a conversion out 
and out , ” or, as remarked by BoWEN, [ 242 ] h. J., in Attorney -General v. 
Hubhuck, 13 Q. B. D., at p. 289, this doctrine of conversion necessarily affects 
partnerships : partnership property is that which isHield by the partners for the 
purpose oi the partnership, of carrying on the adventure of the partnership ; 
and must bo treated in the end as subject to a trust for sale, and, therefore, it 
is personal property. • • * 

There is another class of cases interpreting the Sljfitute of Mortmain, 9 
G 80 . II, c. 36. In Myers v, Perigall, 2 D. M. and G., 599, share in a joint-stock 
bank, the assets of which comprised laud aqd mortgages, were held not to bo 
within the Statute: and I, 4 ord St. Leonards proposed the following test, which, 
it is submitted in ^Gierke and Humphry’s Sales of Land, p. 12, seems to be 
equally t^pplicablo to the Statute of Frauds : — “ The true way to test it would 
be to assume that there is real estate of the company vested in the proper* 
persons under the provisions o](»t!;o partnership deed.- Could any of the partners 
enter upon the lands, or clailcn any portion of the real estate for Ifis j)gvate 
purposes ? They would have no right to step upon the land : their whdle 
interest in the property pf the company is with reference to the shares bbught, 
which represent^ their proportions of tjre profits.” He goes on to say : “In 
short, a member *has no higher interest in the real estate ol the company than 
that of an ordinary partfnor seeking his share of the profits out of whatever 
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properfcy tl^ose profits might be found tojiavo resulted.” This case is followed 
in kntwistU v. Dams, L.R.^ 4 Eq., 272, .where Sir W. Paqe-Wood, V. 0., held 
that shares in land companies were not an interest in land within the Statute, 
9 Geo. II, c. 36. The Vice-Chancellor said : “ Since the decision in Myers v, 
Perigall, the liest is not whether the holders of the shai^es can in some sense be 
said to be interested in laud, -but whe^iher theehare is such a share as, under any 
ordinary state of circumstances, can result to«him in the siiapo of land. In other 
words, is the right of a shareholder merely a right to call for his share of the 
profits, and not for a specific part of the land itself?” In Attrecw. Haioe. 9 Ch. 
D., 337, Hall, V. C., held the debenture stock of a railway company to be 
within the Statute; hut this decision was reversed on appeal, where in 
[248] the judgment JaMES, L. J., states the policy of the Act and uses the 
following language as to the decision : — “ It has been hold that a share or 
interest in a trading partnershiii or business, incorporated or unincorporated, is 
not within the prohibition, although it may have, as indeed almost every 
business has, some interest in land with which or on which it is carried on, or 
although it may have among its assets any amount.” f3ut then in the year 
1880, in Ashworth v. Munn, 15 Gh. D,, 368, the same learned Judge quaJifies this 
language as too general ; and the latter case interprets Myers v. Perigall so as to 
restrict its effect to shares in compafiies, corporate 5r unincorporalock whicli 
companies have a perpetual or continuing exisfonco, notwithstanding the changes 
in tlTe persons who constitute the partnership, and which shares can herealifsed 
not only winding up the whole concern, but by selling thorn in the market. 
Ordinary partnerships are thus ex^jeptefi from the rule about charitable gifts laid 
down in Myers v. PerigalL In Ashworth v. Munn, the Lords Justices followed 
thedeoiaien of Lord Chancellor CAIRNS in JSrookv, liadley, L. R., 3 Cb., 672, a 
case of 1868, where it was hf^ld that a legacy payable out of personalty and of 
the proceeds of the sale of real estate is an interest in land within the Statute 
of Mortmain, and cannot, whilst 4 remains unpaid, he bequeathed by the 
legatee for charitable purposes. Lord CaIRNS said: “The case, as I have 
described it, seems to me to be exactly within the 3rd section of the Mortmain 
Act (9 Geo. II. c. 36) which enacts that all gifts, grants, conveyances, appgint- 
m^nts, assurances, transfers and settlements wliatsoever 5f any lands, 
Jbenements or other hereditaments, or of any estate or interest therein, 
to a«y charitable use shall he void.” I pause here^ to notice the 
different language of the clause of the Registration Act we have to 
interpret — “ Instruments of gifts of immoveable property, ” which are 
among the documents'* required by section 17 to be registered,” and which 
section 48 makes inadmissible “ as evidence of any transaction affecting siich 
property “ unless it has been registered in accordance with the provisions of 
this Act” (VIll of 187 j). In Ashworth v. Munn, a testator, who was a partner in 
a mercantile firm, gave the proceeds of the sale of his share of certain reflf 
estate Vhich was [244] held as pajftnership property to charitable uses. Vice- 
chancellor Malins held that, although the real estate peust as between the real 
and personal representatives be treated as personal proj^erty, yet it was quite a 
ilfiferent question whether the proceeds could bo applied to ctaritable purposes, 
and he decided “ that any property derived from the sale of freo-hold estate is 
within the Statute of Mortmain, and cannet hetapplied for tlie benefit of the 
charil^es mentioned in the will.” The Lord Justices in appeal affiraied the 
decision. The reasons given require close attention. ^ Lord Justice James says 
at p. 867 of the Report : “ With some fluctuation, of opinion during the 
time of the argument, it appears to mq at last that we must arrjv 0 .at the con- 
clusion that the case is fiit by the words of the Statute* commonlj called the 
Statute of Mortmain.'/ Then after discussing Myers*v, Perigall he lays stress 
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on the words “ any charge or incumbrance.’* ** Those very word% are in the 
Statute and wore put in for the purpose of preventing possible evasions, some 
instances of which 1 attempted to give in the judgment in Attxee v. Hawe** 
Then be supposes a case where the partner has a right in property vv^hich in 
one sense is pure personalty, because it is personalty as bet^wden the real and 
personal estate, still it is exactly othat which comes within the very words of 
the Statute.” Lord Justice Bretx could not but marvel at the great length to 
which the construction of this Mortmain^ Act has been carried. ** It seems to 
me,” he says, to have been carried much further than the reason of its enact- 
ment suggested or authorized ; but the construction has been carried to this 
great lepgth by authorities wliich are binding upon us and which we have no 
right to dispute.” He felt bound to follow Brook v. BadLey. He hold that the 
exceptional cases on corporations did not apply, and ended as follows on the 
case before him; — “It comes within the proposition laid down by the cases, 
that where it mav be necessary to deal with the land in order to eQ'ectuate 
the devise in favour of the charity, the gift is void. Therefore, it seems to 
me that the case of an ordinary partnership is not within the excep- 
tional rules, but within tho original rules, and, therefore, this decision 
is correct.” The judgment of Lord Justice COTTON seems to be founded 
on considerations closeV to those «vhich arise on the words we are tc 
[245] interpret. The question, ‘he says, is not what the charity can take 
under this will, but what was tho interest of the testator in the property 
which he attempted to devise to the charity. What the Act poin'cs at is the 
devise of land — that is, it prevents testators giving by their wills that which in 
them is land, or an interest in land, and what we have to consider really is, 
whether or no the interest of tho testator was land*or “ any estate c^r interest 
in land, or any charge or incumbrance thoreor..” Then the L6rd Justice 
dealing with the matter first without reference to any of the> cases on the ^oint 
consideis whether there was or was not an interest or charge on land. ' If a 
charge, then it was an interest.” At p. 374, continuing the argument, he says : 
" At all events it is the right of tho'^surviving partner, if he desires it, to say 
therp shall bo a sale, and, therefore, 1 say that the testator could noii get his 
interest in this ^partnership or in this, land, except either by special arrange- 
ment or by sale. Then when there was a sale, he would have a right to th^ 
proceeds of the sale of the land, and to have that paid to him, and until there' 
was a sale ho would have a claim against the land ; and as against also the 
other assets of the partuorahip, whether you call ‘it lion or charge, or anything 
else, to secure to him wliab was ultimately coming bo him It is, m my opinion, 
independently of any decision, an interest in land, and we cannot bub say that a 
gift of his interest in tho partnership prop/^rty, being land, is a gift of an interest 
^in land within the 3rd section of the Statute of Mortrpain.” Then he relies 
dn Brook v. Badley as authority applicable to partnership property as well as 
to other property. ' ^ 

It appears to me^^ihat the decisions on tho Statute of Mortmain proceed 
generally on the Words of tho Statute and on the mischief at which it strikes : 
and as the Statute being held to be remedial is liberally and beneficially intei- 
preted so as to suppress the Triscliief and advance the remedy — Jeffries v. 
Alexanffier, 8 H. L. C., at pp. 4(28, 646, 656, — wo must be cautious in iising these 
decisions as guides to the construction of a Begistration Act which is tq be 

more atrictl>P fionstrued. * ‘ 

• • 

There is another class of decision)^ which are usually cited in dealing with 

Probate Duty and Mortmain cases, I mean those [24tf]about equitable freeholds 

qualifying I'or the electoral franchise. I pass over Baxter y. Brown, 7 M. and G., 

• . 1 . 
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198, whiob is discussed in Watson v.^pralley, 10 Exch., 222, (a case on the 
Statute of Frauds) and referred to in Watson v. Black, L, R., 16 Q. B. D., 278, as 
a case that has been sometimes doubted and sometimes distinguished. Watson 
V. Black follo>^s JienneU\. Blain, 15 0. p. (N S.), 618 : s c. 33 L. J. (C.P.), 63, 
which dealt with g^iares in a corporation. In Watson v. Black the associated, but 
in no way incorporated, partners h^il vested "the freeholds in their trustees free 
from any equitable interest in the individual fhembers in the land itself, and 
these partners had an interest in tlje profits only. It was, therefore, held 
by Coleridge, G.J., and Grove and Cave, JJ., that they had no equitable in- 
terest in the freeholds. In the case before us; there is no such vesting, and 
perhaps Watso 7 t v. Black may be used as tending to show that the letters 
purported to convey an interest in immoveable property. 

I have found no case in point decided on the English or Irish Registry 
Acts : and will now turn to those which interpret the Statute of Frauds, which, 
as^'its Author Lord Nottingham remarks in Ash v. Abdv,Z Swan., 664. 
restrains the common law and ought, therefore, itself to be restrained by 
exposition. The words in section 4 are ** any contract or sale of lands, 
tenements or hereditaments or any interest in or concerning them.” Watson 
V. Spratley, 10 Exch., 222, is authority that sh^irea in a mine worked 
on the cost book principle do not constitute an interest in land* within 
the«^ection, in the absence of evidence that the shareholders take a direct 
interest iu the freehold. The partnership was treated as similar to an 
incorporated Joint Stock Company^ [See Sudgon on Vendors and Purchasers 
(I4th Ed.), 127, commenting 8n Boyce v. Oreenc, Batty’s Irish R,, 608.1 
In Gray y. Smith, L. *R., 43 Ch. D., 208, the partnership assets included 
leiiseholds*. , Kekbwich, J., Jield that the agreement for the dissolution of the 
partneiehipi came^ within section 4, on the ground that the party sought to be 
charged must part with and assign to others an interest in land. He thus 
distinguished the agreement in ques-[247]tion from an agreement to form a 
partnership which may be by parol — Forster v. Hale, 3 Ves., 696 ; 5 Ves., 308; 
Dale v. JIamilt 07 i, 5 Hare., 369, — even when the partnership was to deal with 
land. The Lords Justices upheld the decision. Lord Justice COTTON notes that 
there was no argument ^on the point \^hether the agreement was within 
section 4, and^says: *' As at present advised, I agree with Mr. Justice Kekewich 
that t(ie agreement is within the 4th section, so that a memortandum in writing 
is necessary. ” No reasons fop their opinion are given by the Lords Justices. 

It may be that the tendency of decisions in England is to bring partnership 
agreements conveying interests in land among other assets within section 4 of 
the Statute of Frauds, as has been dbne under the Statute of Mortmain. But 
the authorities do not appear to me sufficiently numerous and clear to make it^ 
easy to apply them to the Registration Act of India (TIT of 1877). The casfi 
of Forstir v. Hale, 3 Ves., 696; 5 Ves,, 308, decided by Lord Chancellor ROSSLYN 
has not been overruled. There one of four partners in g, bank took with three 
strangers a lease of a colliery as tenants-in-comraon. The Lord Chancellor said, 
p.^09 : “ The question of partnership nrust bo tried as a fact, and as jf there 
was an issue upon it. If by facts and circumstances it is established as a fact 
that these persgns were pg^rtners in the colliery injwhich land was necessary to 
carry gn.tlfh trade, the lease goes as an incident. ‘^he partnership being^estab- 
lishftd by evidence^ upon which a partnership maybe founc^the premises 
neoessafy for the purposes of that partnership are by operation ipf law held for 
the purposes of that partnership. ** This was in answer to the objection that 
a signed writing was required by the Statute of Fratfds. Vice-Chancellor 
WIORAM in Dale v. ^(JmiUon carried the doctrine farther, as pointed out in 
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Lindlev on Partnership and in Story on Contracts, (5th Ed.)i section’ 83, Note, 
going according to Sir N. Lindley a long way towards repealing the Statute 
of Frauds. < 

• 

In determining whether transfers of shares of partnerships, which hold, 
among other assets, interest in immoveable property, reqrire registration, a 
Court must be influenced by the "policy of ^248] 0he Act as gathered from its 
language and provisions and those of the earlier legislation. But on this part 
of the subject there has been no argument, the provision in section 17, which 
excepts shares of Joint Stock Companies from clauses 2 and 3, not having even 
been noticed. To lay down ^jhafe the three letters in question, which deal 
generally* with the assets, moveable and immoveable, without specifying any 
particular mortgage or other interest in real property, require registration, 
would, I incline to think, in the present state of the authorities, go too far. I 
am apprehensive of the inconvenience which such a decision would cause to 
traders, especially to the money-lenders, who all over the country form firms 
and advance money on land. It may he argued, as in The Menglas Tea Estate 
case, that things ought to bo called by their right names ; and that such letters 
are not “instruments of gift of immoveable property, but rather disposals of a 
share in a partnership of which the ^ business is money-lending and the 
mortgage securities merely incidental thereto. 

For another reason based, however, on somewhat the same considerauion 
I am of opinion that wo should reverse the District Judge’s decreo I agree 
with my learned brother, whose judgment 1 h^vo had the advantage of perusing, 
that the plaintiff was entitled to give parol evidence that the two mortgages 
in question were the property of the partnership, and that he is now the sole 
remaining partner — Forster v. Hale, We may further find that the plaintiff 
has proved these facts. , > 

I concur as to the nature of the relief ,)-»o bo decreed, by giving the plaintiff 
a declaraljion. We mast now reverse the decrees of the lower Courts and pass 
a new decree. The respondents to p'\y the plaintifl's costs of the suit and both 
appals. 

Telan^, J.‘: —The first question argued on this appeal was, whether the 
exhibits marked A, B and C are or are not admissible in evidence, they not having 
been registered., The decision of that question raises several subordinate 
questions. The documents referred to are, in form, letters, as stated by the 
District Judge, addressed to Sadaram, the father cJf the plaintiff, byoneGanga- 
ram alias Godidas, who was one of the original mortgagees in the mortgage-deed 
under which the plaintiff claims. For the appel-[24!9]lant, the plaintiff, 
it was argued, that the mortgages were inftide to the firms of which Gangaram 
.was a member, while the vakil for the respondents lias contended that the 
mortgages must be taken to have been made, not to any firm, but to the 
individuals Gangaram and Mayaram and named in the mortgage- deeds. 

Looking, however, at the fact that the mortgagees are described in those deeds 
respectively as “^Gangaram and Mayaram, a firm* of Khadkala,” and as 
“ Gangaram and Panji, a firm of Khadifala,’' that the full names of Gangaram 
and Mayaram and Panji are not given in those deeds, and that pangaram and 
Mayaram and Gangaram anckPanji are found to havp been acti^ally the names 
of the '“respective firms, it ^)uld be difficult to hold that the c6n8truction 
contended fof ,on the part of the respondents is correct. .That construction, 
evidently, wasenot the one adopted by the Subordinate Judge ; and there is 
nothing imthe judgment of the Di8trict»«)adge to shov^ that he dissented on this 
point fron^tbe Subordinate Judge's opinion, but rather the contrary. Further, 
we may <»he more readily adopt ^he appellant's argumec^i about the firms being 
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cne DeDenoaaries under the mortgagee, astl^bey wornQO treated by the mortgagees 
themselves in their subsequent transactions inUr sc, iboiit the factum of which 
no drsputc whatever has been raised on behalf ot the respondent a, and by which, 
as pointed ouT; by the feubudinate Judjge, tne mortgigf , after hi\iug been 
included m th^ successive divisions among the pirtnois, c ime ultimately to the 
share of th^ father of I lie’ plaintiff In df iling tlioiefc lo, with the 

point of the admissibility of the documeftts •roterreH to, it must ho assumed 

that the mortgages in question wqjre made to the piitnt i ship ind formed a 
part of the assets of the partnership 

• 

Now there cm bo no doubt that the jjii tnersliip h^ \Mtii ol th lo inoit 
gages owned a certain interest in immove ihlo p oporty ^ i ct* niq v Puyko7y 

9 Beav , 450, and Gopal Naiayan v Trimhak Sa/f ts/i/i. 1 Ij ll 1 Bom , ‘JG7 

And the question is, wtuthor tlte shire ot (1 mj^iram is one ot the moriili ts 
tbyt Pfitnership, must also be deemed to include an inteusb in immove ihlo 
property, or whether the letteis do, in f ict, dcil wibli such in int« list he the 
same properly [ 250 ] infludod in tint share or not Lpon tliei 1 ittf j point 
there is not apparenth mucli room foi doubt Foi ilt hough the loBois are, 
as might bo expected, written altogfthoi in inartificial Imgui^o th refei ncoi 
made in them to the immoveible propr it\ amount to*r«o more tih in i djroftiou 
abojit its transfer from the n ime of tho wiitoi to the n imos of pluntilf s fath i 
and Pan]] The 'words, at ill events do not them elves cu ito in interest in 
immoveahie property Nor is it appareiitl\ the intention of tiu fettei- to create 
any such interest —except in so^fif is* it results Irom tho fi insft i of flu shue 
m the partneiship winch doubtless is the primipil nuttei deilt with m tho 
letters Although thoie no ceitiin r ither obscuiolv worded muitc ices in t’l n, 
tfieir effect* taken altogothef T fand to ho this tint Gingiiun frinsfoiK I his 
shire in the parffnership, suhicu t to t irt nn direct oin ivi ri t > Sad n un and 
Pan]i and in older to ciii\ out thc^trir tei fuliv sr> tint his i ki mi^ht no 
longoi bo used in ni> \v iv in oi the ti i sutun oi tho hr in directed 
that hII^ the property including nnrnovt ihles stm in Ins n line should, by 
the aid ol the powei of ittorntv ilroidv executed h\ him, he tiansloirod dnto 
the n imo of S id iram , • * 

, The question, theieloie, is neatl\ laisod in this c »sc — \v[ujtlier i shue in 
a partnership, which possesses a mortgigo of irninoveible luopeily iiiinng itb 
assets includes in inteicst iVj immove ihlo pi open tv within tlu nioining of the 
Registration Acts Tho qut stion docs not ap]»cir to have hcen decided in any 
of the Ipclian Giuibs The ca^ ol Nemwe/ v Moiinq Fltoon O't 1 Ij R , 
IJ Cal 322, which wis the onlf iiuthoiitv cited to us in the aigumonts on 
this part of the case, ^el itod to a letter evidencing an cqui^ihh moitgago, inc^ 
was decided on the luthoiitv of tho fimiliar case of Kedar \iUh Duit v Sham 
ball kiiettiq, 11 B L R 40b Ixl^ie Sii R CliUCH Tint uso howtvei his 
no ipplioation on the piosent point The case of hurp The h on lob 1 a Lo 
I^L R, 13 Cal, 42 was apparently a c iso of put owneis,*not y ii Inc is u id thoie 
8>ll tho owners Jointly conveyed tho immnvoible propoity in question TJie \ omt 
there also waij thus very diffeaent from tho one we h ive hoie to d^ il w itli The 
[ 261 ] eirlier ease of Tkc^Menqlah Tea Estate, T R J2 Oil is iNo not 

in poknt “That, like the case of the Rondolt Tea Co , ar<iso on tlu St imp 4c t, 
anS the only question there was whether the document of coqv^ \ a c( w is a 
transfo'r of certain leises onlv , oi whethei it was i trinsfer df tim whole of 
one partner’s share in jibe paLtnersh^p to which the le tsf s^ helofigod The 
cases thus being inapplicable wo must deal with the’qufsBon pri general 
principles as ode of first impiession * 


8 
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Now, iii is doubtless thoroughlyi>well established that, in the language of 
Lord Justice LlNDLBY,“what is meant. by the s/iareof a partner is his proportion 
of the partnership assets after they have been all realized and converted into 
money, and all the debts and liabilities have been paid and discharged. This 
it is, and this only, whiinh on the death of a partner passes tonhisfepresentatives 
or to a legatee of his share ; which under old law was considered as bona 
notabilia ; which on his bankriiptcV passes to his trustee ; and which the Sheriff 
can dispose of under a fi fa. issued at thp suit of a separate creditor, Lindley 
on Partnership, {5th Ed.), p. 339.*’ And in Fortes v. Steven, L. R., 10 Eq., 178, 
Sir W. James, then Vice ChanCfellor, said : " It has long been the settled law of 
this Covrt, that real estate bought or acquired by s partnership for partnership 
purposes (in the absence of some controlling agreement or direction to the con- 
trary) is, as between the partners and as between the real and personal represen- 
tatives of a partner deceased, personal property, and devolves and is distributable 
and applicable as personal estate and as legal assets.” And the learned Judge 
then went on to refer to Darby v. Darby, 3 Drew., 495, and Myers v. Perigall, 2 
D. M, and G., 599, as illustrating the doctrine so stated by him. 

At first sight, this doctrine seems to lead logically to the conclusion, that 
a document effecting the transfer of a« partner’s share, which is thus a mere . 
transfef^ of personalty, cannot be^compulsorily registrable under the provisions 
of our Registration Act. It seems to me, however, that such a conclusion 
would not be quite correct. In the first place. Sir W. James only speaks of the ' 
equitable conversion as between the part,ner.s and as between [252] the real and 
personal representatives of the partner deceased) ” and Lindley, L. J., in another 
passage of his work (page 347) says that the doctrine ' merely amounts to this, 
that on the death of a partner, his share in the partnership propenty is to be 
treated as money not as land.” This obviously would not affect matWs either 
during the lifetime of a partner — Lindley, L. J., says in so many words that it 
has no practical operation till his death, page 348, — or as against parties strangers 
to the paitnership, e. g., the firm’s debtors. Further, a mortgage debt also, in 
the view of English Courts of Equity, has long been treated as pant of the 
moi*‘ugagee*s personal estate. And those Courts have uniformly held from early 
times that in all mortgages the money must go to the executor or administrator 
and not to the heir of the mortgagee.” This rule has been applied even ^here 
the mortgagee has entered into possession, Fisher on Mortgage (4th Ed.), 
pp 328-9 ; Coote., (5th Ed.) 1121. and it has been dpcided that the mortgage does 
not, by virtue of such entry, become part of the mortgagee’s real estate. 

The rule in India has also been the same as in England. Yet it panuot be 
contended that an assignment of a mcciTgage does not, in the words of the 
Registration Act, purport or operate to create, assign or-^transfer an interest in 
immoveable property. The contrary has, in fact, been often held directly or 
indirectly in this Court — {See, inter aha, Varudev v. Hama, 11 Bom. H. Ci. Rep., 
149; Gopa/ Narayan v, Trimback Sadashiv, I. L. R., 1 Bom., 267 ; Satra Kumaji 
V. Visram FJasgavda, I.-L. R., 2 Bom., 97 ; and Ganpat Pandurang v. Adarii 
Dadabhfii, I. L R., 3 Bom., 313), It is, therefore, necessary, ih dealing with 
the question before us, to go beyond the proposition above set out from Lindley 
on Partnership, and to consider *what is the nature of ther rights which 
the several partners possess in and to the partnership property.. -Now, 
the general principle may here 'again be expressed in the language of Sir 
N. Lindley, who says, that, ‘*in the absence of a special agreement to that 
effect, all'' the ^ members oi an ordinary partnership are interested in the 
whole of ^tbe partnership property.” And when it is remembered that a 
partnership firm is not a distinct persona in the eye of the laWjrbtit is only a com* 
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[253]pdndious modo of describiog the ^roup of individual partners, it seems 
to follow that any ri^ht or interest in iipmoveable property which is owned by 
the firm niuet be divided among the individual partners, v^hose fractional 
interests must* make up t*he aggregate vested in the whole firm. Accordingly 
in Farquhar v. B^den^ L. B., 7 CJh., I, where the testator by his will gave to 
his surviving partner ** all my shaiie of the* leasehold premises in which my 
business is carried on,*' Sir W. jAMEa, L» J.^ said those words would carry 
"the interest which the testator had in this property at his death, namely, a 
right to a moiety subject to the application of the assets of the partnership in 
payment of the partnership debts." And Sir G. Mellish added : "It is said 
that that is an inaccurate description. I do not see that there is yi it any 
substantial inaccuracy. He had an interest in the property subject to tho pay- 
ment of the debts, such an interest as a creditor of liis might have taken in 
execution"' ; that was the interest which he had, and that is what ho loaves to 
big partner." Again in Ashworth v. Munn, 15 Gh. D., 3G3, at pp. 369-70, which 
was a case of a testamentary disposition in favour of some charity of a partner's 
share in a mercantile concern, the Lord Justice James, alter distinguishing 
between the case of corporations or quasi-corporations and private partner- 
ships (compare Baxter v. Brown, 7 M. and G., 198), observed : " Now it appears 
to me that in a private partnership* which has got*land, it is dilficult to say 
that the partner has not got an interest in lanfS." And after discussing the nature 
of a partner’s estate, and pointing out that the share of each of the partners 
is " nob a Share in any specific asset or any specific part of the assets real or 
personal," ho went on to say, tiiai “•whatever is the amount coming due to 
that partner, that partn^jr has an immediate or direct charge or incumbrance on 
that lantifor tliab very sum, an'd his right is bo have the land sold for the 
l5urpos6 of Realizing that olutrge or incumbrance which he has* upon it." And 
finally* he affirmed the order of the Vice-Chancellor “ upon the simple ground 
that, if not an interest in land, it ^ at all events a direct charge on land." 
[234] BkktT, L. J., in the same case said : " But when you come to the case 

of an ordinary partnership wli 4 ch holds land, i>ne partrfer cannot 

dispose* of his interest without the consent oi the others, and supposing he dies, 
tte partnership is at an end, and it ma]^ not be possible to ascertain his interest 
in the partnership without dealing with the land, which is the property of the 
P|Lrtifership, and in which, therefore, he has an interest." And CoTTON, L. J., 
remarked, tliat ** we must consider, whether this is not an interest or charge on 
land. If a charge then it wa« an interest." And after discussing how the rights 
of partners would have to be worked out, ho proceeded thus : — " It is, in my 
opinion, independently of any decision, an interest in land, and we cannot but 
say bhab*a gift of his interest in partnership property being land, is a gift of 
an interest in land wijhiri the third section of the Statute of Mortmain." All 
the members of the Court relied upon Lord CHANCELLOR Cairns’ decision 
Brook^, Badley, L. B., 3 Ch., 67^,- -COTTOW, L. .1., expressly observing that 
the principle of that decision applied to a share in an ordirjary partnership. 
Lord Cairns there ha4 to deal with a will which gav« the testator’s real and 
jpersonal estate bo trustees with directions to sell the same,*and after payment 
of his debts and certain legacies, to pay £ 3,000 part of the rjsiduo to 
H. Hunt, frory whom Miss Pargeter bought* it. The Lord Chaaicellor, affirming 
the deqisibn of Lord BOMILLY, M. B., held that the legacy forming part of Miss 
.P^rgeter's estate was an interest in land within the Statute of Mortmain. And 
having regard especially to the definition of immoveable propjji’ty given in the 
Act, I cannot discover any reason fyr construing the phrases ‘jinmoveable 

* Of7 Hayhtw v. Herr^] 18 L. J., (0. P.), 179, which arose on n jl'fa, executed against 
partnership - * 
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property or “ any right, title or Ijaterest in immoveable propenty in our 
Registration Act more narrowly than the words “ any estate or interest in 
lands, tenements and hereditaments " used in the Statute of Mortmain 
And it is to he remarked also, that in all these cases the discussion has turned 
not so much on the signification of the words of the Statute^ as 'on the nature 
of an individual partner’s jiiterest^'in partnership [255} property. ^And, there- 
fore, 1 think that the cases on <ihe Statute of Mortmain are of much value 
in reference to the point under consideration. 


The latest case 1 have been able to find throwing light upon this question 
is the very rocent case of Smiih\. Gray, 4H Ch. Div., 208, where Kekkwich, J., 
held that a sale of a share in an ordinary partnership owning immoveable 
property fell within section 4 of the Statute of Frauds, the words of which are 
"any interest in or conctirning lands, tenements ^nd hereditaments." That parti- 
cular point was not decided by the Court of appeal, but COTTON, L. J., e^; pressed 
his concurrence in the opinion of Kkkewich, .1. It appears to me that these 
authorities lead to the conclusion, that where an ordinary partnership owns 
land for the purposes of the partnership, tlie interest of each member of the 
partnership, although not a share in any specific lisset or'specifio part of the 
assets, and although it would by English law devolve as part of such member’s 
persona? estate, must neverthelcbif be held to be an "interest in immoveable 
property *' within the meaning of our Registration Acts. The case of Attdfhey 
General v. [Tuhbuck, 13 Q. B, D., 275, is not inconsistent with this Aflew, as the 
result in that case, which arose on a clarm for, Probate Duty on the part of the 
Crown, could not have been affected b> tlie circuirisjtanco that the personal 
asset dealt with in that case carried with it fi light of realization qut of real 
propf3rty. Nor is the still more lecent case of Watsun v. Black, 16 Q. B. Dt, 
270, an authority adverse to the conclusion above expressed, but implihdly at 
least supports that ifionclusion, because the^ Court in that case held that on the 
true construction of the deeds rolaning to the property there in question, the 
individaarrnernbers of the Stock E^cchange liad divested themselves of the 
Stock Exchange property, and vested it in trustees * free from any equitable 
interest " in tlnsinsolvcs, retaining " an interest in the profits of the concern 
only,” and, therefore, that they were not entitled to bhe benefit of tlie county 
franchise. The implication seems to be pretty clear, that, if there had not ' 
been any such divesting, the members would liavo had an equit- [256] able 
interest sulficient to warrant their claim. There ^ is no such divesting in the 
present case. On the other hand, it seems to me that the conclusion above 
stated is the only ono which can he reconciled wdth, such a case as that of 
Baxter v. Broivn, 7 Man. and Gr., 198, in ,yv’iiich it was hold, that if tBe shares 
of the partners in the mal property belonging to the partnership are of suffi- 
cient value, the partners may, notwithstanding the equitable doctrine of conver- 
sion of parbnersliip realty into personalty, lawfully claim the right to f'ote at 
elections of Members of Parliament. There* is no doubt that that case has 
sometimes been dissenteci from, but the latest decisions^ show that the conflict 
of opinion is not i\i reference to any point hero relevant. And it is still citeh 
as good' law by Lindley, L. J., in his last edition, see p. 348. On the whole, 
therefore. 1 am disposed to bold, Jiihat altliough'^ a partner’s share does not 
include specific part of specific item of the partnership property^ still 
where the partnership is entitled. to immoveable property, such share does 
include an in fcdrfest ill immoveable property, and, therefore.* every instfament 
operating tp create or transfer a right to^such a share requires to he registered 

* See also Crawshay" v. Maule, 1 Svraust., 508, per Lord ELDON quoted in 7 Man. and 
fi-r.. at D. 210 ^ *’ 
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under our Begiatration Act. It is true* that the authorities above referred to 
applyi terras, only to immoveable property owned by a partnership. But I 
ami on the •whole, disposed to hold that the principle of those authorities also 
applies to eafies where* immoveable property is held by a firm, not in full 
proprietorshtp, bjit only by right of mortgage (Comp, fisher on Mortgages, 4tb 
Ed., p. 512, as to the somewhat analogous# case of sub mortgages). In this , 
particular case, I may mention t&at tht3 iproperty, in fact, was in the enjoy- 
ment of the 'mortgagees’ firm ever since the mortgage, and that it is now in 
the possession of the plaintiff. 

But, then, it is said that these letters anci similar informal documents are 
not instruments at all within the meaning of the Kegistrabion Act, and reliance 
is placed for that argument on certain remarks made in the course of the judg- 
ment of the Full Bench in Waman v. Dhondiba, I. L. R., 4 Bom., 126, delivered 
by Westropp, 0. J. Those# remarks, however, it is to be noted, amount 
to no ^nore than the expression of a doubt, and are made only with reference 
[267] to “ ordinary letters in a negotiation for a purchase of immoveable 
property.’* We have not here to deal with any letteis of that character, and 
nothing that we may decide in this case will in any way affect tiio doubts 
expressed by the Full Bench. Here we have not even to spell out a grant or 
contract from any correspondence between two parties; wo have only to deal 
with three letters written by one and the*same person to the other party to 
the transaction, and each in substance merely reiterating what is said in the' 
others. TChe cases referred to in the argument in Waman- v. Dhoudiba show 
that in spite of the definition# givefi by Wharton, which is referred to by 
Wbsthopp, C. J., letters have been spoken of by eminent Judges and Masters 
of the English language like Sir J. Knight Bkuck, and I think I may add Sir 
W. GranI:, as “ instruments.” And 1 should nob be prepared bo lay it down, 
that while a docfiment which runs in the form — '* This indenture made between 
A, B of the one part and C, D of tWe other part” must be registered ; the same 
document need not be registered if it runs in some form like tjiis : " To, 

A, B., Esquire, Dear Sir ... ... youib faithfully, C D.” 1 think that 

the question cannot he properly decided with reference to circumstanof?^ like 
yiis. 1 think, too, that a perusal of yarious sections of theTRegistration Act 
seems to show that the Legislature has used the words ‘ document * and 
* instrument ’ interchangeably. And, further, it is obvious, that if it is once held 
that a letter, even though it evidences a transaction relating to immoveable 
property of the nature deifcribed in section 17 of the Registration Act, is, 
notwithstanding section 49, valid to effectuate such transaction even without 
registration, merely on the ground that it is in form a letter, the whole of the 
Registration Act may be practici^iV rendered inoperative with the greatest 
ease. One often mqpts with vernacular assurances, wills, deeds of gift and 
deeds of sale, which are cast into the form of letters, but intended to operfi.te 
as formal legal instruments. aliaYliamasami w . Ramasamt, I. L. R., 

5 Mad., 115 ; Safdar Ah Khan v, Lachrnan Das, 1. R., 2 All., 554. Upon 

these grounds 1 haye <;ome to the conclusion, that we are not bound to give 
such effect tcfthe remarks of Wbsthopp, G. J., above alludecl to, as to Jiold that 
*the letters [258] before us/ieed not be registered on the simple ground that 
they are letters. , * f, 

,B,ut*it was further argued that the letters in question do not tlxjm selves 
operate to transfjer any right v^habsoever, they expressly ^leavo it to the 
addressees to arrange, as they please, about the nc^atters d^alt with in the 
letters. I do not, however, think thali Is the true meaning of* the passage 
referred to. I understand it to mean merely that the mode of carrying out 
the writer's directiops is left to the discretion of the addressees, .the actuaV 
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transfer of interests itself which they direct, being, however, in no way touched 
by that circumstance. Upon the whole, therefore, I should, if necessary, have 
' been disposed tp hold that the letters in question not being registered were 
rightly treated by the Court below as being inadmissible in evidence to prove 
. directly a transfer of the^share of Gangaram in the partnership to Sadaram. It 
is unnecessary to consider, in thisicase, whether the transfer might be proved 
by means of the letters in question only as a transfer of personalty, foregoing 
the charge in respect of it upon the immoveable property, as was allowed to bo 
done in the case of a transfer of a decree ordering a sale of immoveable pro- 
perty in the case of Kooh Lall Chowdhry v. Nittyanund Singh, I. L. R.,9 Oal„ 
839. Such a use of the letters, even if allowable, will be of no avail to the 
plaintiff, who, to succeed in this case, must show a right to the property itself. 


The District Judge has treated his finding on the admissibility of the 
letters as conclusive of the case. He says in his judgment that the plaintiff 
relies on no otlier evidence of title than these letters ; and, again, that ^ theie 
being no other evidence of plaintiff’s title besides these letters, I am of opinion 
that his suit must fail.” But on this point I am unable to agree with him. It 
is, I think, quite clear, that even hy English law. and in spite of section 4 of 
the Statute of Frauds, a man may he adruittod as a Uiember of a partnership 
without r.ny document whatever, and this even though the partnership is formed 
expressly to deal in land.*^ In the case of Gray v. Smith, 43 Ch. Div., 208, 
[259] already cited on another point, Mr. Justice Kekbwich laid that down, 
following BorsUr v. Hale, 3 Ve.s., 696;^ 5 Ves , 308, and Dale v Hamilton. 
5 Hare., 369. *And, again, there appears to te'no doubt, that the fact of part- 
nership may, if necessary, be proved witliout producing 'the deed of partnership 
(Taylor on Evidence, pp. 377 — 8 ; Field on the Indian Evidence Act, '"p. 408), 
It seems to me, therefore, that it is open to the plaintiff’ to relv on the evidence 
referred to by the Subordinate Judge, to show that his father was at first 
admitted as a partner, and subsequently treated as a partner, and that as such 
partner thn mortgages in question here ultimately fell to his share at the final 
division. And this the plaintiff can ^how, without even producing theJetters 
dealt- with above, or, if necessary, the letters may probably be admissible as 
either corroborating the plaintiff’s story, or as rendering it- probable that hivj 
father was, in fact, admitted as a partner. If and when the position of the 
plaintiff’s father as a partner is thus established, his right to the property 
follows, as the Lord Chancellor said in F^orster v. Hale, by operation of law, 
and no other proof of title is required. In this case,' there appears to be no room 
for doubting that the plaintiff’s father was, in fact, admitted as a partner. 
The District .ludge, it .seems pretty clear, was on that point of the same opinion 
as the Subordinate .ludgo. And, therefore, 1 think it is not necessary, as it 
lyould otherwise have been, to send the case down to bhe Court below for a 
.finding on that point. But assuming that Sadaram did become a partner, and 
that by virtue of the divisions between the pa^rtnerp. and the other transactions 
referred to by the Subordmate Judge the plaintiff’ is now the rightful represen- 
tative of the origii^al id’ortgagees, 1 think he is clear! yf^ entitled to relief in. 
this Buit.^ And it is unnecessary to consider any of the other points raised by*^ 
: Mr. Chaubal in argument in support of the appellant’s case. • 

The/iuestion, however, rolSains what is the relief \?hioh the pfaintiff is^now 
entitled to. As mortgagee in possession his right was to have the attaclhment 
on the property "itself removed — Kassirav v. Vtthaldas, 10 Bom.,H, 0, Rep?, 100. 
But it appears th"at the attachment was not removed by the Courts below, and 


• Lindley on Partnership (6tb Ed.), 81—2 (where Dale v. Hamilton is said to have gone 
to the extren^e' verge of the law). 
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the property was in [260] fact sold. U^ider these ciroumstanoes, the plaintiff 
is now enfcitied only to a declaration, that he has a good and valid mortgage on 
the property, the subjeot-mab^r of the suit, for the amount^ justly due and 
owing on foot of the mortgages of the 25th July 1866, and 19th Septeu^er 
1870, respective! and that by virtue of the execution sale to the defendants 
Nos. 2 and ^3 they are only entitle^ to the aaid property subject to such mort- 
gages. vThere is no prayer for an account -of the mortgages to be taken, or for 
a foreclosure or sale. And aocordinely no relief of that nature can be given in 
the present suit, I am, therefore, ot opinion, that the decree of this Court must 
be that the decree of the District Judge shoul^ be reversed, and a declaration 
made as above set forth, and that the respondents should pay the appellant the 
costs of the suit and of both appeals. 

Decree reversed. 


NOTES. 

[ See, however, 30 Cal., 1016 P. C. ; also 20 M.L.J., 655.3 
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HVijU BENCH. 

APPELLATE CRIMINAL. 

• — 

The 19th December, 1892, 

Rresent: 

Sir Charles Sargent, Kt., Chief Justice, Mu. Jqstice Parsons. 

AND Mr. Justice Telang. * 


Queeu'^mpress 

versus 

Ban a Punja and others,'*' 

Penal Code {Act XLV of fSGO), :lecs. 71, 148, 149, 326 — lenience — separate 
sentences for rioting and grievous hurt. 

Whex^a prisoner is convicted of rioting and .pf hurt, and the conviction for hurt depends 
upon the application of section 149 of *l]f6 Indian Penal Cede, it is not illegal to pass two 
sentences, one for riot, and one for hurt ; provided the total punishment docs not exceed the 
maximum which the Court might pass for any one of the offences. * 

Wlien, however, the accused is guil^ of rioting, and is also found to have himself caused 
the hurt, he may be punished both for rioting and for hurt. • 

• In such a case the^tot^l punishment can legally exceed thd max^ium which the Court 
might pass for any one of the offences. * ^ 

Queen- Emjvr ess v. Ram Surttjs, 1. L, R., 7 All., 757, approved. 

This was* a reference to the Full Bench. * f 
. f 26 l] The accused Bana Punja and nine others were oommitfcdd to the 
Court ^)f Session on the following charges : — ■* • • • 

(1) For having on the 9th June 1891, joined an Unlawful* assembly armed 
with deadly weapons (Pfenal Code, section 14). 
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(2) For rioting armed with tlcadfy weapons (Penaf Code, section 148). 

(3) For voluntarily causing grievous hurt by dangerous weapons (Penal 

Co^, section 326). ? , 

The Joint Sessions Judge of Kaira convicted all the accused of the offence 
of voluntarily causing grievous hurt with weapons, and sentenced, 

under sections 326 and 149 ojf tl^e Indian Penal Code, accused No. 1 to 
three months' rigorous imprisonment and the rest to six months' rigorous 
imprisonment. 

Accused Nos. 1, 5, 9 and 10 were also convicted of the offence of rioting, 
armed vnth deadly weapons, and sentenced, under section 148 of the Indian 
Penal Code, accused No. 1 to three months’ rigorous imprisonment and the rest 
to eighteen months’ rigorous imprisonment. 

Accused Nos. 2, 3, 4, 6, 7 and 8 were also convicted of rioting and 
sentenced, under section 147 of the Indian Penal Code, to six months' rigorous 
imprisonment. 

The sentences for each of the offences were to begin one upon the expiration 
of the other. 

Against these convictions aud sertencos the accused appealed to tne High,, 
Court, contending {inter alia)^ that the cumulaLive sentences under sections 147, 
148 and 326 were illegal, and contrary to section 71 of the Indian Pepal Code. 

Ghitgupi (with him Shivram V. Bhandarkar) for tlie Accused. 

Starling (with him Rao Saheb Vasudev J? Kirtikar, Government Pleader) 
for the Crown. 

The following authorities were referred to in argument : — 

Empress v. Ram Partab, I.L. R., 6 All., 121 ; Nilmony Poddar v. Queen- 
Empress, I. L. R., 16 Cal., 442 ; Queen- Emprv^n v. Bisheshar, I. L. R., 9 All., 
645 ; Queen-Empiess v. [262] Sakhararn Bhau, I. L. li., 10 Bom., 493 ; Ferasat 
V. Queen-Empress, 1. L. R., 19 Cal., 1(15 \ Reg. v. Tiikaya, I. L. R,, 1 Bora^., 214 ; 
Quee^- ICmpress v. Dungar Stnqh, 1. L. R., 7 All., 29 ; Quee?i- Empress v" Bam 
Sarup, ibid., 757; ^ c. 

The case was argued before a Division Bench composed of Jabdinb and 
Telang, JJ., whoi^made the following reference to a Full Bench. 

JarbINE, J. This appeal has been fully argued ; and we see no reason 
to differ with tho view of the facts taken by the Joint Sessions Judge and the 
Assessors. The defence of alibi has not been made out. The object for which 
the prisoners assembled was unlawful. Tlji# was to enforce a right, or supposed 
right, to take earth from a dry tank by a show of forc^ : and, as the Joint 
' Sbssioiis Judge remarks, it is immaterial, in point of law, whether the right 
/.existed or not — Ganonri Lai iMs v. Queei^- Empress, 1. L. B., 16 Calf, 206. 
They have all been rightly convicted of rioting, and the prisoners Nos. 1, 5 
and 9, who had swords, and No. 10, who shot an arrovs^ under section 148 of 
the Penal Code. One man, Pattar Nathu, was killed by a person not yet^ 
arrested t the witnesses Sona and Mundas, (oxhjbits 17 and 30). each bad 
bones fractured, and Gaman apd Jbala (exhibits 19 and 22) received wounds 
^ said by the hospital assistant to bo dangerous to life.' The murder bf J^attar 
is found by the Judge to be the act of one man, and not done in pursuance of 
the common oliject of the “rioters. The other four persons above mentioned 
received injuries which are grievous hurts : and as some of them were caused 
by swords, and all of tbe prisoners were rightly held guilty of them under section 
149 of the , Penal Code, they were all rightly convicted under jSfeotiou 826. ^ 
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They, were not specifically charged With causing any o( these different hurts, 
lor were those of the prisoners, who are alleged to liave caused these different 
lurts, specifically charged with so doing, although there is evij^ence as to how. 
ind hy whom, those different hurts were caused, as also regarding other 
lurts, not grievous, caused to otBor persons by these rioters. No objection 
[ 268 ] has been made that.the pritfoner.s h^ve been prejudiced, nor bas any 
jbjoction on matter of law been t8,kon to, the convictions. The committing 
Magistrate and the .Joint Sessions Judge appear to have assumed that as 
jootion 149 applied to the case, it was unnecessary to put specifications into 
the charge. , 

But, as regards the sentences passed, Mr. Chitgupi, as coun.seV for tlie 
appellants, urged that although a sentence under section .120 of the Penal Code 
is legal, and one under section 147 or 148 is legal, on the Judge's view of the 
facts, it was illegal to pass sewtonces on the same person under both section 
386 and section 147 or 148. This procedure, he argued, is contrary to section 
71 as interpreted in the case of Emprans v. Ram Rarial), I. L, 11., 6 All , 121, 
and by the majority of the ^ull Bench in Silmony Poddar v. Empress, 

I L R., 16 Cal. 442. Mr. Starling, who appeared for tlio Crown, cited 
Queen- Empress v Bislieshar, l.L R., 9 All., 645, and jFe/a.sai v. Queen- Empress 
I. L. R..*19 Cal., lt'5. He iilso referred to Queen- E'fhpress v. Snl'harajn hhnu, 

I L r' 10 Bora., 493. During the hearinj^tho Court referred to the following 
oases v! Tzikaya, 1. L. R., 1 Bom , 244 ; Queen- Empress v. Dungar' 

Singh, I.*L. R., 7 All., 29 ; Queen-Emjrress v. Ham Samp, I. L. R., 7 All , 757, 
and'/n the matter of the petition»nf K&h Roy and others v. The Queen- Empress, 
I. L. R.. 16 Cal., 725. • 

In tlifl case before us, the total punishment inflicted on each prisoner is lo.ss 
than the maximum which tnav bo imposed under section 326. Wo have now 
to consider the decisions above mentioned. In Ram case, STRAIGHT, J., 

noticed that there was no ovidenob that the i)risoi)6r8 individually inflicted 
grievous hurt upon any person, and ho says “ it is only by prayiuf? in aid tho 
provisions of section 149 of the Indian I’oual C )do that ho can bo hold respon- 
sible for the injuries inflicted on the parties acoaulted by the i^thor moinbbrs of 
ttie unlawful assembly with which he was associated.” He held the sentence 
for the hurt under section 325 legal, hut considered that the prisoner was made 
rtatutably responsible for tho hurt inflicted hy another [264] man’s hand, 
under section 149, as the prisoner was at tho time “ member of tho unlawful 
assembly.” But as memhorship of tho unlawful assembly enters iuto the 
definition of rioting, ho lield tho sentence under section 147 for rioting to be 
illegal, although tho total punishment did not exceed tho maxiinutn under 
section 325. 

In Queen-Empress v. Dungar Sthgh, I. Ij. R., 7 All., 29, Mr. Justice 
HUKSt dissented entirely from ihoso views, ‘and pointed out that they were 
contrary to tho previous decisions' and tho practice. After reviewing the difl'or- 
ences between section ,454 of tho Criminal Procedure Code of 1872 and section 
^35 of the Cede of 1882, tho effect ol section 35 thereof aTid the amendment 
‘made in section 71 of tho Penal Code, that learned Judge observed at jiago .34 ; 
"The offence of rioting and the offences of.volunjtarily causing hurl and volun- 
tarily caftsing grievous Fiurb, each of tho two litter offences being committed 
against a different person, are all distinct offences. Tlie offence of voluntarily 
oausihg hurt orot voluntarily causing grievous hurt obviously can ho committed 
without the commission of tho offence of rioting, and, in like matmor, rioting 
can be committed without the commission of the two othor mentioned offences. 
He held also that the prisoner might receive the cumulative sSrjtences, the 
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various maximum imprisonments as ay^ardable under each of the sections 148, 
323 and 32G, the oilonce against the public tranquillity in rioting being different 
in kind from th^ injuries inflicted on individuals, lie noticed that the vrord 
** punished ” had boon omitted from section 235 of the Criminal Procedure Code, 
and adopted tlio reasoning of Mr. Mayno that the rules about a'ssessment of 
punishment are now to bo sought in section 71 of tho Penal Code. The same 
view has been adopted by tliis High Court in ljuecn- Empress v. Sakharam Bhau, 
I. L. B., 10 Bom., 493, which case has been followed here ever since and 
accepted by two other High Courts. I. L. B., 10 All., 146, and J. L. B., 12 Mad., 
3G. As one of the Judges in that case, I would express my opinion that it 
supports^the view of BliODHUUST. J.. although it is to be noticed that illustra- 
tion G, which allows separate convictions under sections 147, 325 and 142 of 
tho Penal Code, is, [265] in both tho Procedure Codes of 1872 and 1882, an 
illustration of the first paragraph of section 454 of the one and section 235 of 
the otiior. 

In Queen- Emjoress v. Ram Sarup^ I. L. B., 7 All., 757, where the separate 
convictions under sections 147 and 325 did not, when combined, exceed the 
maximum under either, BeodHURST. J., adhered to his opinion in the earlier case. 
The majority of the Bencli (Petheram, C. J., STRAIGHT and TVERKTiL, JJ.) 
allowed the sentences to stand, distinguishing the case from that of Ram Pariah 
on the ground that the hurt committed by the sentenced prisoner with his ojvn 
hands was a distinct ofl’ence, “separate from and independent of the offence of 
riot, which was already completed. The fact of the riot, was not an 
essential portion of the evidence necessary to establish their legal responsibility 
under section 325 of the Penal Code.'’ 

In Queen-Empress v. Bisheshar, I. L. B., 9 Ay., 645, decided by Sir J. 
Edge, C. J., and Brodhuest, J., the whole subject is discusi^ed by the Chief 
Justice. The case is very like the present, and the total sentences under sec- 
tions 147 and 325 were within the maximum of section 325. They were held 
to be legal. The Court considered that section 71 did not apply. The judg 
ment seems to hold, as I do, that in Ram PariaUs case, Straigtit, J., treated 
the \\ord “punishment” in section 71 as equivalent to "sentence.” The 
Chief Justice points out that the Legislaouro does not use the word “sentence.’ 
Alluding to the illustrations to section 235 of the Procedure Code, he romai^ks : 
“ There would bo little use in inquiring into and convicting an accused person 
of two ofl’erices if he could bo legally sentenced for ^one onb .” He nDentions 
that Regina v. Tukaya, I. L R., 1 Bom,, 214, has a bearing on the case. Even 
if section 7 1 of the Penal Code were applicable, the total punishment being 
within tho limit allowed w^as legal, as has J)een urged in the present base by 
Mr. Starling. But Sir JOHN J^DGE holds Aiat section 71 does not apply at all, 
seeing that aoction 149 does not, in his opinion, create any offence, but is, like 
section 34, merely declaratory of. a principle of the common law of England, 
and differs in principle from section [266] 390, relating to daeoity with murder, 
which does create a substftintive and distinct ofl'once. Compare section 114 
with the reasons iot the doctrine given in Plowdea’s Reports, ^p. 97. The 
strong inelination uf my opinion is to ^ir JOHN EDGE’S view. Section 149 
follows Lord Holt’s judgment in Plummer's case, reported in Kelynge and 
discussed in Foster’s Crowm L4.W, 353. Also IMr. Justice FoSTEirs charge at 
the trial of William Jackson, 18 IloweU’s State Trials, 1069. ' « 

I am of ot)tnion that,* if we follow Sir JOHN EDGE and BbodhurST, J.’s 
views of the law.Sve must hold that the words about punishment in section 71 
arc not equivalent to directions about mere sentences; that section 71 is not 
applicable, a'nd that, even if it does apply, the punishments inflicted are below 
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bhe maxinjum, and, therefore, legal. 1 have found no reported decision of this 

Court, but in Criminal Appeal, No. ^7 of 1889', ScOTT and Cajjdy, J.I., 
folloj^ed Bam Partdb's case and revers*ed a sentence for rioting, although the 
total punishment was within the limit allowed for the hurt. No Madras case 
has been cited. • 

It remains to* consider jt he decisions at Calcutta. *ln Loke Nath Sarkar's 
ease, I. L. *&., 11 Cal., 349. Tottenham vid Ghose. .1 J., held that section 71 
did not apply. There the several hurts had been inflicted in the riot, and the 
convictions were under section 148, Section 324 read with section 149, and sec- 
tion 324 for hurt caused by a particular prisoner. The aggregate punish roont 
of the appellants exceeded the limits of section 324 and section 148. The 
separate sentences were upheld, following Queen- Emprcsfi v. Duufjar Siyicjh. 
At page 353 the learned Judges say ; — 

“ It seems to us that the present case does not come within the purview 
of^secti^)n 71. The offences, of which the prisoners iiavo been convicted, are 
distinct: (J) rioting armed with deadly weapons; (2) voluntarily causing hurt 
with a dangerous weapon to Kamala Kant Poddar ; (3) a similar offence with 
regard to Joydhur. 

n * 

The several acts, in support of which the prisoners were d^arged, do 
nob, in iombination, form any other offence detineS [267] by any I^lvv with 
which we are acquainted; nor do they fulfif any other condition of section 71, 
which wo^ld protect the accused from more than one punishment, or limit 
the severity of the sentence passed upon them. 

" If it had been found that*6ho causing of hurt was bhe force or violence 
which alone consbibutoll the ripting in tlio prosout case, then wo should be 
prepared hold that the prisoners could nob ho punished hotli for c.iusing liurt 
and for rioting. But the facts of the case do tiot warrant such a finding ; for rioting 
was being commilited before the hurts were inllictod on tlie two men wounded. 

“ We note tluit the view* of the faw which we luivo taken w as adojited by the 
High Court at Allahabad in the recent case of Quem-Emprefis v. bun(^r Simjh.'' 

IxfNilmony Poddar v. Queen- Empress, I. L. K., IG Cal., 442, the appellants 
were sentenced under section 148 to three years’ imprison wont and midor 
section 324 coupled with* section 149 to*one year. The aggregate thus exceeded 
the limit of either section. They had not by their own hands caused any hurt. 
The majority of the Full Bench (PjfiTClERAM, C. J., MlTTEU, I^RINSEP and 
Wilson, JJ.,) followed Ranu Partal/s case, and held that paragraph 1 of section 
71 applied, and set aside the sentences of one year. They appear to treat section 
149 as an ingredient in the offence punished by section 324 coupled witli section 
149. TlTe case of Queen- Empres,%\^. Bisheshar does nob appear to have boon 
brought to the notice of the Court. TOTTENHAM, J., differed from hia 
colleagues and held tTiat section 149 did nob make a divisible part of 
off’enctl under section 324, and that it did nob define or make punishable any 
specific offence. Ho evidently treats section 149 as a niore declaration of a 
doctrine of law or logal^ principle. 

, In Mohuf Mir's case, 1. L. R., 16 Gal., 725, one prisoner, Kali Roy, Jnd fioen 
sentenced unejer sections 147 and 323 to a punishment fiighor than either section 
provides. Thi) Court (Tjibvelyan and BEVBr)CiEY, JJ.) upheld the sentences 
on the authority of Bam Samp's case, as the prisoners had individuaUxAiornmit- 
tecT the hurts. , * . • • 

[ 268 ] The latest case is E'erasat v. Queen- Empress, I. L.*R., l.d Cal., 105, 
decided by Beverley and Ameer AIjI, JJ, The report is not vorV clear, and 

• Criminal Ruling 63 of 21st Nov. 1889, Col. 154 of Ran(;holcllarf. CrimiiA.1 Rulings. 
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there is no mention of section 149. 'What is said at pages 110 and, 111 seems 
to show that the prisoners sentenced 'under sections 148 and 332 to a punish- 
ment exceodinjj the maximum provided for either offence had individually 
committed the hurt. The Court held that section 71 had no application, and 
that the sentences were legal. The ruling fdilows Bam Partqb*s ease in holding 
that separate sentences may be .passed for rioting and hurt when the person 
sentenced did individually commit the hiivt. It follows Loke Nath’s case in 
holding that in such a case the minimum aggregate provided by section 71 is 
not an obligatory minimum. 

The result of the decisions seems to be as follows: — Sir J. EDGE, C. J., 
BrodhuUST, Tottenham and Ghose, JJ., considered that rioting and hurt 
are distinct offences ; that it is immaterial whether section 149 is called in or 
not, and section 71 does not apply at all either to prohibit two separate 
sentences or to impose a minimum on the ti’-tal of punishment. The cases 
areDungar Singh’s, Bisheshar’s and Loke Nath’s. . 

Mr. Justice STRAIGHT in Ba?n Pariah’s case wont the length of holding 
separate sentences illegal when the conviction for hurt depended on section 149, 
even though the minimum punishmerjt allow ed by section 71 had not been 
exceeded. No other reported case has gone so fur. 

Sir' C. Pethkram, G. j., Straight. IrHUEi^L, Mitter, Pkinsep anJ 
Wilson, JJ., limit the application of Ham Surnp's case to cases whore section 
149 has to he called in, and do not apply section 71 to the prisoner, vVho, during 
the riot, has himself committed thehuit. . The cases are those of Ham Sarup 
and Nilmony. Trevelyan, Bkverlky and Amrer Ali, JJ., agree in the 
non-application of section 71 where t.ho rioter sentenced has himseU inflicted 
the hurt. See Mohur Mirs and Ferasat’s cases. »• 

t 

In Loke Nath’s case, a view of the law is stated as follows : — “ If it had 
been found that the causing of hurt was' bne force or violence which alone 
constituted the rioting in the present case, [ 269 ] then we should be prepared 
to hold that the prisoners could not b6 punished both for causing hurt ^.nd for 
rioti>.,g. But the facts of tlie case do nob warrant surdi a finding ; for rioting 
was being committed before the hurts were inflicted op the two men wounded/* 
This proposition is not assented to in Mohur Mir’s case and is distinctly dissent- 
ed from by Sir J 0 .IIN Edge at page 651 of the report, 1, L. H.,9Ail., in Bishe- 
shar’s case for reasons whicb at present commend themselves to me. I do nob 
think lb necessary to consider the proposition in determining the present case, 
as it has not lieon put forward as a defence for any of the prisoners. Neither 
has it been argucil. I would add, however, that force and violence ffave not 
the same meaning as, and are not commep.s*iirato wdth, the word “hurt” in the 
Indian Penal Code, and that probably thti burden of proving a fact exempting, 
from ordinary punishment, an accused peison guilty of both riot and — 

I moan a fact bringing tiio case within sec»*^K>u 71, assuming that section to 
apply, — would lie on tho.:iccus 0 d person under section 105 of the Evidence Act. 

The inclinaticfn of my opinion is to bold that the words in, section 71 oC 
the Penal Code about punishment are not equivalent to prohibitions of separate' 
sentences: that section 71 does not apply at all either to forbid t^t^o sentences, 
one for the hurt and one for tke riot, or to require that the totsll punishment 
shall not exceed the maximum of one off ence : that it matters not in this regard 
whether the plisoner did the hurt with his own hand, oris found guiiity by 
applying the doctrine of Section 149. 

But as learned Judges in the High Courts at Calcutta and Allahabad have 
differed in , their views of *the law, and the questions are of great importance 
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aaci frequeatiiy occur in cases like fche'preseat, I think we should refer the 
following points of law to a Full Bench .before we determine the appeal : — 

1. Whether where, the prisoner is convicted of rioting md of hart, and 
the conviction for hurt depends on,the application of section 149 of the Indian 
Penal Code, it* is illegal to pass two sentences, one for rioting and one for hurt? 

2. Whether in such a case the two sonlencos are legal, provided the total 

punishment does not exceed the limit whicR th*e Court might pass for any one 
of the offences ? • 

[270] 3. Whether the two sentences are legal where the prisoner 
sentenced is proved to have himself caused the hurt ? ^ 

4. Whether in such a case the total punishment can legally exceed the 
limit which the Court might pass for any one of tljo offences V 

TelanG, J ; — I concur injbhe proposed reference to a Full Jiench. 

• Th« judgment of the Full Bench (Sargknt, 0 J., Pausons and Telang, 
JJ.) was delivered by 

Sargent, C. J.: — We think that the first and third questions should be 
answered in tho affirmative. This is quite independent of the question whether 
the case assumed bv the first question^falls under section 71 of the Penal Code, 
as we agree in the vi(nv taken by Mr. Mayn<j, at page 44 of his Comrcij^ntaries 
on the Penal Code, of the combined effect of section 7i of tho Penal Code and 
section 23j^5 of the Criminal Procedure Code, viz., that the assessment of 
punishment is to bo found in the former section in cases falling within it; but 
the latter determines tho procedifi'o* quite independent of it, and this Court has 
already ruled that, in Offse of separate convictions for two distinct offences in 
the same^cgLse, the proper course is to pass a separate sentence for each offence, 
(Cr, Rul. No. 17, dated 28th*March 1892). ‘ With respect to the second and 
fourth questions, they turn upon tho meaning to bo given to section 71 of the 
Penal Code. • 

As to question 2, it can only be answered in the allirrnative'^ whether 
8ection«71 of tlie Penal Code be thought applicable to the case as way held by 
the Allahabad High Court in Emprens v. Iia7n Vartab, 1. L. R.^6 All., 121, ^and 
tffe Calcutta High Court ki Nilmony Poddar v. Queen Empress, 1. L. R., 16 Cal , 
442, qr not applicable as was held by Sir JOHN KlxiE, C, J., in Queen-Empress 
\*Btsheshar, I. L. R., 9 All., 645. Question 4 must ho answered in the affirmative. 
We agree in the decision in Queen-Empress v. Ham Sarup, 1. L. K., 7 All., 757. 

NOTES. 

f 1. Wborc the acuusod did tho iwt hiiasclf, thcro may bo separate punishmonta, 
according to 7 All. , 41d ; 757 : !) All. . 645 * W Cal , 41‘2 ; 725 ; Imi not according to 3 C.W.N. , 
174 : 4 C.W.N., 245 ; 8 C.W.N., 396 ; 483. 

2 If the guilt can be established only by the aid of sec. 149, there, may bo soparilto 
DunishnSents according to 9 All., 645 ; 17 Bom , 260 ; (4 894) 1>. R., 31 ; (1895) I’.R., H ; (1914) 
^ T.C., 633 ; but not according to 16 CSl., 442 ; 3 C.W.N. , 174 ; 3 C.W.N., 761 ; 8 C.W.N., 
844, irhich also lay down that sec. 71 controls them.] • 
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Pkrsent ; 

Sir Chakles Sargent', Kt., Chief Justice, ano Mb. .Jucticb Birdwood. 
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Damodardas Manoklal and others (Original Defendants Nos. 1 —4) 

Appellants 

versus 

Ubtamfiim Maneklal and others (Original Plaintilf and Defendants 

Nos. 5 and 6) Respondents.’^ 

Hindu law — Partition — Manager — Liability of manager to account on occasion 

t 

of partition —Right of members who were minors at time of management to an 
account from manager — Manager also guardian of minors — i^aturc of 
account to be rendered by a manager on partitioi' —Family idol and 
property appertaining thereto g^es on partition to senior membei\of 
family — Right of mother to a share of estate on partition. 

A. manager of a Hindu famiiy cannot refuse to render any account whatever o? his 
management on the occasion of a partition, or require the other members of ttic family to 
accept his ipse dixit as to the property subject t"o p.irtitJon. What that account should be 
so as to discharge hi^ from his liability to account a.s managw. and what objections the 
other membord of the family can Uke to it, must depend on the conduct of the m iiiager and 
the other members of the family, the nature of the prope!^>, and the circumstances of the 
family, and cannot be .stated in definite torm.s. Members who wci'e minors during the 
management cannot be taken to have consented t,o i.ne management, and are entitled, when 
they attain their majority, to hold the manager liable, not only for acts amounting to fraud, 
but also where the management has been grossly negligent and prejudicial to their interests! 
the presumption, however, being ihat, in the absence of evidence, the property for partition 
is such as it exists at the time of the suit for partition. 

A brother sued his three brothers for partition of their father’s estate, which consisted 
of moveables and imnifive.ihles and a banking business. As senior member of the family he 
also claimed the ra}seva (family idol) and the property appertaining to it. The mother (Kashi) 
of the three defendants and Manchha, the widow of a deceased brot.hfjr of the plaintiff, 
and Nandkoro, his aunt, the widow of his father’s brother, were also defendants to the suit. 
The throe brothers (defendauts Nos. 1, 1 and 3) alleged that, their father, Manekhii, had died 
in 18G4 at which time they were minors ; th.it th6‘ plaintiff h-ui managed the estate ever since 
an,d had, in 1H6.5, obtained a certificate of guardian, ship and .idmiliistratioii to their estate 
under Act XX of 18fi4 ; th.it the plamiiiff's management had lieeii frauduli'iit, improper and 
wasteful and prejudicial fo their intercuts a.s minors ,♦ and they fontended that they wore en- 
titled to an account from hinT-of the property at the date of their father’s death and of the 
proceeds, income and i-'rofits from that date to the date of sn»t. They contended that as the 
plaintiff bad been appointed administrator of thbir estate under Act XX of 18G4, he was liable, 
to account to them as a trustee, and was bound to show that all sales, purckasos and other 
transaotions entered into by him wVe necessary and for their benefit. Theiower Court held 
that the family being united, the Minors Act did not apply, 1272J and that the fact that the 
plaintiff had obtaitod a certifioate of guardianship did not enlarge his ^liability to ^.ocount, 
and that, on the a’athoritR-Sf the manager of a Hindu family was not bound to account for 
past transactions, nor for mosiie profits, unless' in cases of fraud or gross extravagance, and 

‘ * Appeal No, 4B of 1890. 
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that tho itaiLe of the family property as it exisljjd at the time of partition was to be the basis 
of the distribution. 

©n appeal *to tho High Court, ^ 

Held that the defendants were entitled to an account from the plaintiff, and that it was 
open to them to^caise^objectious with regard to the plaintifl's mr^iingf iricnt. 

Held, also, as to the nature of the acccTunt whicbithc plaiiitifT should render of past trans- 
actions, that, having regard to the circumstances erf th(» family and tho nature of the family 
property, the plaintiff, in producing tho books of the firm since the father’s death, which 
contained an account of all transactions relating to the firm’s property and of the moveable 
and immovoablo property, bad done all that he could^ be expected to do, whether .'is the 
family manager or as certificated administrator of the defendants’ interests m t^e family 
property. 

Held, also, that the circumstance that the plaintiff had obtained a certificate of adminis- 
tration of the estate of the minors, and sold their interests in certain houses, without the 
coijpentc'^ the Court, could not give them a counter claim against the plaintiff unlc'^a they 
proved that they had been prejudiced by the sale. As to ornaments purchased since the death 
of the father, it was directed that they should be brought into hotchpot by all the parties in 
making the partition. As to remissions of tenants’ rent and compromises of suits, although 
a considerable loss was shown to have resulted fnun them, it was hold that tho defendants 
had failed So show that they wore improper or uncalled for, an^ there was nu evidence to 
make tho plaintiff himself liable for them, or to forbfd thtjir being transferred to the general 
account. The losses in trade also were properly debited to the gcncml business of the firm, 
and the plaintiff was not personally liable for them. 

Held, also, that the plaintiff was ctitfllccT to take the rajseva (family idol) and keep it 
with the property appertaining thereto as the family idol and tho property thereof, with 
liberty to such members of the family as arc or shall become niorjadas to have access to it for 
th*e purpose of worship. • 

7/ also, that iCasbi, the mother of thr first three defendants (step-mother of the 
plaintiff), was entitled on this partition to :%onc-fifth shan? in tho estate. 

This was a first appeal from the decision of Khan Bahadur B. •E. Modi, 
Subordiwate Judge of Surat. 

Suit for partition filed in 1886. • 

• * 

The plaintitT was the son of one Maneklal, wlio died in July 1864. Manek- 
la|,lef(f six sons, vts:., the plaintiff and Chhaganlal and Dayabhai by his first wife, 
and Damodardas, Vizbhukandas and Parshotamdas {defendants Nos. 1, 2 and 3, 
[273] by his second wife (dc?fendant No. 4), Ai the time of Maneklal’s death 
the first three defendants were minors and the family was then living as a 
united family. Dayabhai separated in May 1868, and died in 1872, and 
Chhaganlal died in May 1881. His^widow, Manchha, was the fifth defendant 
in this suit. • 

• * 

The plaintiff claimed a fourth share of the, family property, which includ- 
ed immoveable and moveable and ‘also a banking business carried on in tho 
name of Govindram Gosai, As the senior member Tff the family he also 
claimed the pr(y)erty appertaining to the rajseva (the family»idol). 

• • 

The defepdants did not object to a partition, but they alleged that after 
their father’s death in 1Q64 the plaintiff ar?d Chhaganlal and Dayabhai fcook 
pOBseasion'of the family property, and had the management of it, and they 
contended that no division should he made until an j^ccount had J^een I'endered 
of the property at Maneklal’s death and of the dealings witluif. and of the 
profits accrued since that time up to the date of suit. They /urther charged 
that the plaintiff’, who had obtained a certificate of guards anah ip an^ adminis- 
tration of the estate on 17th March 1865, had been *guilty of waste and of 
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fraudulent and improper management, Ithe details of which they set forth in 
their written statement. 

The Suborlinate Judge framed twenty-four issues. He found {inter alia) 
that the plaintiff had not been guilty .of fraud or negligence in managing the 
estate, and that he was not bound to account for past transactions, and that 
the estate should be divided into four equal shares among the plaintiff and 
defendants, and he proscribed the mode in which the account should be taken. 
He awarded separate maintenance, at the rate of Rs. 100 a month, to each of 
the three widows — Krishna alias Kashi, Manchha, and Nandkore — and he 
held that the plaintiff was entitled to the rajseva and the property appertain- 
ing thereto. 

Defendants Nos. 1, 2 and 3 appealed. 

Shantaram Narayan, Government Pleader, (with Shivram Vithal Bhandar- 
kar) for the Appellants: — The plaintiff, having [274] undertaken the position 
of an administrator, is bound to give an account of past transactions — 
Konerrav v. Gurrav, I. L. R., 5 Bom., 589. 

( Sargent, O.J.: — Must you not bring a separate suit under the Minors Act?] 

Though this is not a suit under the Minors Act vXX of 1864), still as the 
plaintiff was the managel* of the family' concern consisting of trade and other 
moveable and immoveable property, he is liable to render a strict account. 
The plaintiff was appointed administrator under the Minors Act, and, there- 
fore, on this ground also ho is liable to account as a trustee. He could not 
alienate property without sanction of the Co.*irt. 

The plaintiff having taken upon himself the active management of the 
family affairs has rendered himself liable to give a strict account of his 
management — Ahhayachandra Boy v. Pyariiiidhan, 5 Beng. L. R., 347 ; 
Jugmohandas v. Sir Manqaidas Nathubhoy, T. L. R., 10 Born., 528. 

Farther, wo contend that Krishna alias Kashi, the mother of the defend- 
ants Nos.^l, 2 and 3, is entitled to a separate share. The Subordinate Judge 
misunderstood her claim. She claimed a separate share in the property, and 
nofi'^morely maintenance — Damoodur Misser v. Smahutty Misrain, I. L. R., 8 
Gal., 537 ; Lakshman v. Satyabkamuhai, I. L. R., 2 Bom., 494. Not only a 
mother, but a step-mother is also entitled to a share. The term “mother” 
includes a “ stop- mother Mitakshara, Oh. I, s. 7 pi. 1 ; Viramitrodaya, p. -00. 
This view is also confirmed Vjy the Yyavahar Mayukha, Ch IV, s. 4, pi. 18 and 
19. The following autliorities were referred to : — West and Buhler, pp. 360, 
820,824 ; Steele on Castes and Custom, pp. 48, 49 and 56 ; Second Appeal No. 
346 of 1889, decided on the 12th June 1890 ; Mahnbeer Persad v. liamgad Singh^ 
12 Beng L. R., 90 ; Pursid Naram Smg v. TIonooman Sahay, I. L. R., 5 Cal., 
-845 ; SuJider Balmy. Mannhur Lai, 10 Cal. L, R., 79 ; Sumrun Thakoor v. 
Chunder Mun Misser, I. L. R,,. 8 Cal., 17 ; Kishori Mohun Ghose w. Afom 
Mohun Ghose, I. L R., 12 Cal., 1G5 ; Lakshman Ramchandra v. Satyabfiamabai, 
I. L. R., 2 Bom., 494 ; BtJaso v. Dina Nath, J. L. R., 3 AIL, 88. 

[275] We bkve no objection to the plaintiff retaining thckrajseva (family 
idol) during his lifetime, but he cannot alienate it. It should be kept apart from 
his share in the family prope^-ty. . • 

Rao Saheh Vasudev Jagannath Kirtilcar for Respondent I^o. ‘1 (plaintiff 
Dttamram Maneklal) : —The family being undivided, we dealt with the property 
in our capacity as manager, and cannot be called upon to render an 'account. 
We deny that our conduct has been fraudulent, or that we have mismanaged 
the property. The appellants are entitled to a division of the property as it exists 
at the t'me of partition, and they cannot ask for an account — Konerrav v. 
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Ourrav, Ti L. R., 5 Bom., 539, ah p. 59iJ. The fact t.har. wo obtained a certifi- 
cate of administration under the Minofs Aet (KX of IS64) cjinriot enlarge our 
liability to a’ceount as manager. , 

So far the Bombay Brosidency is conc^njod, tho right of a mother to 
share with hw sops on partition is nowhere V 0 :ogni/*id, There is no decision 
which shows tliat she is entitled to share .SJioisonlv ouiirlcvi to maintenance. 
Even if according to the texts she is entity to a shire, her right, has l)ocorao 
obsolete, and in Bomb.iv no ?Tiotlior claims a ‘^haio' soj M indlik’s vernacular 
edition of the Vyavahar Mayukha. Jf n motlier’s rigiit hr? a sh ire is not now 
recognized, mucli less cun that of a step-mother, Bven so f.ir l>u*lv as ISjO a 
mother wasi held to be flntitl(3d to miintcnanco in disput Ijci ASjcn ^oris for 
partition — Muncha v. fhijhookun, decided by the Sa i.ir l>iv.ini Adalat, 

Bombay, 1820- -1840, p. 1. Tho word “tr)other” does not inclndo •( stei}-mothor 
— Bat Daya v. NtUha Goviufhdkt, 1. L. R.. 9 Bom., 279. Theri- c.in he no olgoc- 
ti(jn to ijQaint'iia a step-mother, hut her inaintena nco would hj :i charge aiiori the 
property which would go t<'‘ her sons, and not step-sons ht dar Nath v. 
Hemangim Dassl, 1, L R., 13 Cal , 330. This leadcs to r,lu) inforence that, even 
supposing that a mother is entitiod to a share, she should share cquaily with 
her sons only, :ind*not tho step-sons. A< tho plaintiff is the senior meinlier of 
the farail»v, lie is entitiod to tho raj^i^vh. Uo gives inT his claim to the nrppei’t v 
appertaining to it. • ^ 

Dhonda ?duroha Savr(iiri, for Respondent No. 3 (Bai Nandkore). 

[276^ Sargent, C J : — One Maneklil (loviudra.n fliod in 1920, on 23rd 
July 1864, leaving fchre(! sons, th*) T>l‘??ntiff, Onh ig.inlal and B.iyahim]. bv his 
first wife, and three sotw;, Darnodanii-., Vizfifnik.ind is .’nd Parshofunda-’, who 
are the tUreo first defond ints, an’d were nnuo/s at tli*) tone of his doaoh, by his 
second wiftf, th > defendant i'^^o, 1. Tin* faujilv worn living in union at tho timo 
of his death and cc^ntinued so until D i vah.hai sepi.rat'>d on 5th l\lriv 1S6H. Daya- 
bhai died in 1872 {y^nmviit 1923) a/ni (yhlu .,anhil in S xaivai 1937, cn the 14th 
May 1881. The first d(}fendant, Dunodirdc^ tifler ‘iti nning nis negority also 
separated from tlio family on hJi Septotnhor after excc.uting a release 

ifargati). Tlow^over, on 9bh Septeinhor IH72, ?ih‘d a -^uit to have it siat amfcrT*' 
wjiich suit was dismissed f)v the Crnirt ,of First Instance, liuPon appeal was 
granted by tho lligli Court on Pu 3 25th Snpt.nuber H78, with a declaration that 
Djimildardas and tho defendants in tha^ suit- onntinuMd to ho meinhor.s of a 
united Hindu family. 

Tho plaintiff by the prii^ont suit, hvou'.dil in 188(>, seeks for a division of 
the family estute and to have po'^ses-’/n >n of hw -?hare aftf’r ni ikmg provision for 
the inainteuance of the defendants Nos. 4 ind, 5, widows of Manoklal and 
Chhaganfal. Defendants Nos. I,l>w,n(i3 hv then written statement allege 
that after their fatlior'^ do.ith tlio plaintilT with Chliaganial and Dayahiiai look 
possession and had the management *4' the family est.ite, which incluilefi move- 
able aim immoveable jiropcrtv arid lils.o a hankibg. hu^ine-^s carried on in the name 
of Govindram Gosai, and they contend tliat no divistoy can take phuxi until an 
account has boon londeyed of the farndv property at the tinie of their futhor's 
(feath, and alsft of what tho sanh3 ni:tv*liave ])rndticed, either h> sale (5i;amiual 
income, or the profits of tho said business from the timo of llieir father's 
death until thg date of sigt. They also charge tlw.t tlio plaintiff, who obtained 
a ceryficafce of guardianship and administration of their e.state on 17/Jf iMarcJi 
1865, committed i:;n authorized acts prejudicial to tfiop' interests^ ;- miiioix, and 
also sifice they attained majority has c«>mmittod acts \\uth thi' tvaudnltint object 
of injuring them, the natpre of which they sot out in fliitad jn svritten 

statement. Nandkore, widow of Pranjivandas Govindram unt'leol j|ho parties, 
was subsequently on 2nd April 1889, made a pai4^ as t!io^ sixth defendant. 
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[277] The Court below has frain^id twenty-four issues, of which the 19th 
and 28rd raise the questions as to the liability of the plaintifl* to account and the 
extent and nature of that liability whether as guardian or as manager of the 
family estate. It was contended by the defendants Nos. 1, 2 and 3 that, as the 
plaintiff was appointed sidrainistrator of their estate under A^Jb XX of 1864, ho 
was liable to account to them as ♦a trustee;^ and was bound to show that all 
sales, purchases and other t) ansaetic/ns entered into by him were necessary and 
for their benefit. The Court below held, on the authority of Shivji v. Datu, 
12 Bom. H. C. Rep., 281, thvit as the family was united, and the Minors Act 
had no application to the miqprs, the circumstance of the plaintiff having 
obtainociia certificate of administration under tlie Alinors Act did not enlarge 
his liability to account as manager of the family, as to which it hold that the 
authorities slmwed that the manager is not bound to account for past transac- 
tions, unless in case of fraud or gross oxtravagj:#nco, nor to account for mesne 
profits, and that the state of the family property as it exists at the timtj of the 
partition is alone to be the basis of the distribution ; that the manager must 
lay an account of the property as it exists at the time of partition, and, unless 
the other members can show, at least by a fow instances or otherwise, that 
there has been fraud or gross misconduct or g) oss extravagance or gross dis- 
pronorMon as to tlie expenses of the dilloront members, past transactions 
cannot bo rf3-openod. The lower Court liold that the defendants had failed in 
proving fraud or misappropriation or gross extravagance, and that the plaintiff 
was, therefore, "not bound to explain past tiansactions or to account for mesne 
profits ’ , but at the same time "that he m?ist submit an account of the 
transactions themselves, so far as ho could, and, if possible, from the death of 
his father in 1864,” as to which the Court held that he had discha;*ged his 
obligation by producing all the account books, i Deluding day books, lodgers, 
samadaskhats and non/ls from Samvai 1920 (A, D. 1864) uo Samvat 1942 
(A. D. 18H6). In answer to this account djionclanfcs presented 14 statements, 
1 N to .1 A based on the acconrt books themselves, and which were used by the 
Subordinate Judge in connexion [278] with the various objections sot out in 
deoail in paragraph 19 of the written statement. 

I , 

Owing to the peculiar constitution of an undivided Hindu family, which 
renders it difficult to define with precision the legal po.sition which tl]|3 
manager of the family holds relatively to tlie other members, the nature and 
extent of his responsibility have, as might be expected, given rise to mjch 
difiorence of opinion. In llanqanmam v. Kashinath, 3 Beng. L. Li. (O. G. J.), 
1, Mr. Justice Markuy laid it down broadly that a member of the family, 
who takes upon himself the active management of the family alTairs, does not 
thereby render himself liable to render to the rest of th 3 family an account 
of his management. However, a Full Bench of tlie Calcutta High Court, in 
which Mr. Justice Mitteu took part, declined to adopt Mr. Justice Marebt’S 
view of the manager’s position, and held that the manager was bound, in 
equity and good conscieTice, to account for his management, and would be 
liable tc a suit if he did not do so. Thi's decision, iiowever, leaves the question 
still open as to the nature of the account which the manager must render, and 
which Mr. Justice Mitter • udmiutod would be different from that of a 
managibg member of an ordinary partnership. In Bombay. WEST*, J., after 
remarking that in the absence of fraud and gross misconduct, the objeclfof 
such an account is simply to determine the nature and value of the prpperty, 
says in 'Megha^han v. Vithalrao, R. A. 148 of 1871, 14th September 1871: 

" The man.ager is not k trustee required, as in ordinary case of trustee, to keep 
accounts *of his own ekpendituro, or of that of the ordinary members, or of 
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supplies ^akon out of the common sfc^ck. The remedy for his misconduct is 
his deposition or partition, in which an adequate account can in general 
betaken/’ * Mr. Justice West is here speaking of the nia^iager’a liability 
to a suit for an accountl and we do not understand him as meaning that the 
manager is* excjmpb from any liability to accoupt on the occasion of 
a partition of the family estatt^ between tfie inernbers. In Konerrav 
V. QurraVt I. L. li., 5 Horn., 589, MmlvUjIj, J., lays it down as the 
ordinary rule that a Hindu co-parcener seeking a paitition cannot demand 
[279] an account , but he is there speaking of a partition between members 
who have been in possession of different pcjrtions of the property, and he 
considered that there was nothing in the extent of tlio property in the p^i&sossion 
of either of the parties to take the case out of the ordinal^ ^ uie, and ho remarks 
that where one membor of the family has been entirely oxtduded from the 
enjoyment of the })ropcrty, tbore might he good grounds lor ordering an account. 
]^r. Jij^tice Mklvill is not considering the case of a member who has had the 
exclusive management ot tlio family property in his hands, and we think it 
would be difficult to hold that thoro is anything in the custom of a Hindu 
family which can justify tfie manager in rotusing to rendiir any account what- 
ever of his management on the occasion of a partition and requiring the other 
membonj to accept his tpse dixit as to the property s*ubjuct to partition. What 
that account should bo, so as to discharge Ifim from Ins liability to account 
manager, and svhat objections the other members can take to it must, we ' 
apprebonfl, depend on the conduct of the manager and the other members, the 
nature of the pioperty and tlu) “'cirfturastauces ot the family, and cannot be 
satisfactorily stated itk delinitu terms. However, it has never been s.sid that 
membeiT# who were minors during the iiiaiiagoment cannot ask for an account, 
and as the^ cannot be tak^n to have consented to the management, they are 
entitled, when tiffey attain their majority, to hold the manager liable, not only 
for acts amounting to fraud, but aUo whose the management lias been grossly 
negligent and prejudicial to their interests the psesumption. howi^ver, being 
as West, J., points out, that in tlio abseaoo oi evidence biio pioperty for parti- 
tion is such as it exists at the time of the sint /or partition. In the prer»err/r* 
(jjase, as the plaintiff of his own accord p,pplied for and obtainoff a certificate of 
administration of the appollants' estate under the Minors Act, there is all the 
mor(f reason for [milling him accountable foi acts of rnismanagomonb and 
extravagance, if proved against him. 

It was said, however, that the defendants have been guilty of laches in not 
sooner impeaching the plaintiff’s management, and should not hu allowed to do 
so now: but the second and third defendants were, by virtue of section 3 of the 
Indian Majority Act (IX of 1875), •wot of ago until they attained twenty-one, 
which would not [280] h ave been, as Mr. Vasudev admitted, more than a year 
and throe years respectively before the present suit for partition was brought 
by the? plaintiff, witii whom they iuid lived add boon on good terms up to that 
time. We must, therefore, in answer to the ‘J2;id issue raised by the 
Subordinate Judge, lioW in the affirmative that it is open to the defendants to 
^raise objectiofts with reference to the plaintiff’s management. , 

As to the nature of the account which plaintiff should render of past 
transactions, .wo agree \vith the Subordinate Judge tliat, having regard to the 
circuji^jst lances of this family and the nature of the family property, the plaintiff' 
in* producing the, hooks of the firm since Manoklar.s death, wjijch contain an 
aoooufit of all transactions relative to the firm’s prgporby and as well of the 
business as the moveajile property ^.nd also the immoveable prc^ierty with 
provisional rent, has done all that ho could bo expected to do wliqther as the 
family manager or as certificated administrator of the defendant’s iiaterests in 
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' ' * 

the family proporty The defendants i^ideed complain that no books lare iorth- 
cominj* bclore ALuiekl il’s death, and suj^i^est that they iiave been kept back, but 
this objection, it is to bo remarked, was not taken when tlio plaint?iff produced 
his books at the trial, nor after the do loiidants iiad liad an opportunity of 
examining the»n, and is ^low taken on iippoaJ for the first tir^e, 'The plaintiff 
was not oxainitiod in tho Court below, bifj. the i^wnasta of the firm, (witness 
No. 460), says that tho books' weio Imrnt in tho fire which admittedly took 
place in Bulsar. Tlio same account was also t^ivon in Ihe/arijati suit as appears 
from tho deiondant Daeiodar’s deposition in tins caf»e, and should, we think, 
be accopi.od in default of any reputtin^ evidence. The sale of some old books, 
stated i”' entries (exhibits 40'd .ind ILi)) to iiavo taken place in 1874 and 1882, 
might liave boon explained il the giifnuscii had heeti asked about it. 

It is iioL ill dispute tiiat tho plaintilT Uttamram aiifl Chhaganlal carried 
on separate iiionoy transactions, and Darnoitar’s affidavit and the notice 
to product! hooks show' thrit Daniodar coiibitlored that they }ia<S hefcn 
doing so before IManoklars doatli. The plaintill's own case is that his 
separate business was carried on liv moans of liis owui and his wife’s money. 
[281] 1 fo made a statoiiiont tu that oitect in the ftiylxhci-t biuii No 22ol ol 1872, 
naming at tho same tiinj*tho persons wit^' whuui iie had tlioso transactmns, and 
h — iVi^ated it in answer to defoinfanis' ini.ui rogatories in tins case. Tlio Sub- 
ordinate rludgo in l\\<i J ark lull suit found that the plaiutifi Damodar had failed 
to prove tiiat the pi ivato transactioiis oi littamiain and Chiiagunlal had been 
caniod on with tho moneys ol the luinily, ^riiis is iinjjoitant, as Damodar had 
been quarrelling with ilttfunrani lor several .\3avs bolore the parlitioii in 1869, 
and although oni^ eighteen or nineteen at that time, must have boon in a posi- 
tion to abccrtaiij tiie truth It is not contended th^it the linn’s hook^, in which 
Uttaiih m and Chliaganlal had boparato kkutas, aflord aqy support* to the 
dofondants’ case. The delondants’ suggtv^tion w^oid i appeal to be that moneys 
were taken by rjuanuMin anti Cuhagaidal t-yheri Manekla) was buffering from 
pai.al\>ib two Ol throe >ears boiore his death or after liib fioath, but it rests 
upon no evidence whattwei to support il. • 

Upon the whole, wo agree witiitht^ Suboidinato 4u(ige that, having regajd 
to the long pouod Ico.ninencit g piobablv oven holore’ Al anokiaTs death) during 
which thoijb ivjpai ite Lran'j.ictUJii » Itave liotin openly going on side liy sidit with 
the firm’s transaction.^, it was incaiubent on tlie dulendants to give some evidence 
that the lamii.^ iur-ds wcm’ usua n. them, as tiwjy allege, and none is lorth- 
coming. Tlie Suh'ordin ito .judge lias, tiiereioie, in our opinion, decided the issue 
laised hy ttie lOth item ot tht^ I9bh puragraph ot the written statement and tho 
i2th issue correctly lu liuluing that thu crf.aii balances and outstandings relating 
to tile dealings earned on bv the plaintitf in iiis and hi^ brother ClihaganlaTs 
Q&mos are not liable to he mduded in tho partition. There is, however, a sum of 
lis. 2,500 deliitod to the defeiidarfL Damodar ^in theliriu’s hooks for 1924* which 
the judgment in the JurlUal suit hold not tu have liueu paid to Damodar. The 
plaintiff must, theieiore, account for that sum, but without interest. 

Parsing to the consiuo'ration oi tlie'specific charges ol mism'knagomont seji 
out in the 19th paragrajih oi tiiu delcndaiits’ written statoinent, ;we think that 
the Subordinate Judge lots tk)r»vcfel> d•^,J)osed oi fdie, first three, Tlie circum- 
stance (Kiat the plain t? If [282] bad obtained a certificate oi administriitiau*of the 
interests of tlip .minors anjJ sold then luoeiesbs in tlj« houses v-itkout theconfcibnt 
ot the Court, cc^’ild not, jn any view oi rJ' - .dinors Act and quite mdepondontly 
of the renmrks of the Couil in o#.?.'’,?/ 12 Donv 11. C. Kop., 281, give the 

defendaijt.s^an V counter claim agiiiiibt thoplmntifi in tins suit without proving 
tliat tliey 4iad been piejudfoed by tho sale. Here Chhaganlal and Day abhai may be 
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presurnodtlio liave consented to the sal 0 a.of the houses and shops, and there is no 
evidence to show that they were notsol/i with a duo rej^ard to the interests of all 
the •members ol the family. The same remark applies to tiie purchases of the 
houses betwe&n l^amvat 1920 and 1940 for Its. 5 OSB and the plot of 

ground purch^sed^in Samvat 1922 for Kb. 10,2(i0 and nftor wards built on. 

The 4fh item relates to the piTrchase oiinMnents. It was suggested that 
there wore family ornaments in existoneti at the titne of M.^riklal’s death, and 
it was urged that this might, bo inftjrrod from wliat pl ihitiil admitted in the 
fargati suit, viz., that lie, Ilavahhai and Ohlia^»anIal had alxuit Rs. 2,000 each 
of ornaments at the titne ol Darnodar’s sepaiat.ion, and the entiles oi or^iaraents 
made since Maneklal’s death. This, however, would only sh av tliat tin.* sons 
by the first wife had had ornarnonijs given to tfieni tor tlioir own use duritig their 
father’s life, anri presumably by him , m the absence of evidence to show the 
contrary, such gifts, if not of an unreasonable iimOLint. miglit be validly made by 
tBe fatfier even out of ancestral moveable proporty — Mitakshara, Ch. 1, s. 1, para. 
27. The decision of Ldhshnnni v. iLanichawlra, I. L. K , 1 Horn., 501, referred to 
by the defendants, does not militate against this view. The fa.nily was a wealthy 
one, and the fatitef might well have given liis eldest son, the ]jlaintiff, and his 
wives (vnamontb of tlie value of K:*, IdOO, even* assuming tiiat the gift 
of ornaments c*l such an amount can be 4rorly inferred from the evictoncc," 
which, however, is iar from boitig tlin casev However, as to ornaments 
purchased* since the death of iManukhil, wotliink that tlioy must be brought 
into hotchpot by all the w; making the partition of the family 

property. it was sairi inrlecd l 283] for the (leloi)d;uits that there was no 
sufiicient^ proof that they liati received the ornamonts st.ited in the accounts 
to have bean purchased lo)»Llic3iii (luvuista said they had" been given to 

their inother. Ka^ihi, however, wss note. died l)y eithei' parly, and there would 
bo no presumption, as the Subordinate Jungu think -., that the; minors received 
them. On the whole, we think it wouhl he more satislactury I hal- trm c|uostiou 
whether tlie delondants oi* any or e«iiicr ..I them have or has received 
the orilameiits so stated in the accounts to h<iv<^ lx. on leccived by them or 
should be distinctly considered ny the (k)urt in executing the decree as regards 
bringing the ornament-, into hotchpot. Tlui pl.nntiH sliould al^o liririg into 
hotchpot the ormimoiits or tbon vulue. mentioned in Exhibit 1 N as being of 
tfie value of Hd rupeiJS, 35 rupees and 11 nipees re.spoeti voly, but not stated to 
have boon made for any mondun- of the taiuily in particular, and of which the 
plaiutifi’ is unable bo give any satisiaci-ory account. 

As b^ the remissions of tenants and comf)roinis 0 s ol suits, although they 
show a loss to the iainily firm (Jf*a considerable sum between 1920 and 
1942, the defendants l»avo lailed to give any proof that they weie improper pi' 
uncalle^d for, Tlie circumstance that Daiiiodar was not made a party to the 
suits, Ltiay have afioriied the defendants an opportunitv tji taking a technical 
objection, but cannot by itself and without any othoi* *jvideuco atlord suliiciont 
rgason for concluding tWat they were compromised witliout ^idcquato cause, or 
contrary to tlfo interests of the family. As to the remissions to debtors, the 
Court below l\fi,s considered they were .satisfactorily explained by plaintifi, and 
that to iiajaragi Ganda wtas, wo think, the oiily oi?o seriously tlisputud before us. 
Rajaram owed Rs. 1,024 to the firm, which was compromised at Its. 551. The 
defendants say tluvt Rs. 150 was advanced to’Raiaram on the aatu<5 day and is 
included in the Rs. 551, and that Rajaram’s debt to pkuntifi w^i.s compromised 
at Rs. 150 with the Rs. 150 purporting to b(3 advanci d to .RajaVam. The 
plaiutitr by liis vakil says that Rajaram paid iio money, but gav^* a transfer 
on Pestonji liomanji and paid the plaintill las debt w'nen coip promised in the 
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same way — and tli© samadaskat of *1925 was referred to to establish this. 
Mr. Sliivrarn could not deny that [284J it so appeared by the samadaskat, and 
upon this evideace, which the defendants have not been able to Irebut in* any 
way, we think the explanation must bo accosted. As to clause 14‘ which relates 
to the items of Bs. 375,«Rs. 740 and Rs. 1,000 (mentioned in* T 2) debited 
to Chhaf^anlal, the first sum was, as the ‘books show, taken by Chhaganlal 
himself and afterwards debited tef his daughter Harkor's marriage deposit 
account. The Ra. 740 were written olT for expenses incurred by Chhaganlal 
on his visit to Bombay, and the Rs. 1,000 wore given by him to a widowed 
daughter on his deathbed. Tjje entries must, we think, in tho state of the 
evidence, be presumed to be conecjt. Gnliagaiilal himsed, as the evidence shows, 
took part with plaintitl in the allairs of the family and wrote in tho books. In 
any case, there is no evidence to make plain till personally liable for tliem, or 
bo forbid their being transforrud to the general #uCcount. 

As to the losses sustained in trade amounting to Rs. 8,985-1-3 mAntioned 
in statement T S, tlu3 defendants say that such trade was not part of the firm’s 
legitimate business, and that plaintiff should he held liable for them. The 
lodger, however, of 1320 shows that business in mohissi s, Ac., was carried 

on in Maneklal’s lifetime,. and the oonclujrion is, therefore, that it was part of the 
^*^>»'T;'Usinoss. As to the transj^ctions tnomsolves, plaintiff s vakil says that 
no contract hooks war(3 kept, and tliab tho particulars of the business are to he 
found either in tho (inn’s hooks or those of the parties with wiiom t,hoy traded, 
and the plaintiff w^as not questioned ahoi^t them in the interrogatories. No 
case has, therefore, been made out for holding plaintilf persoiuiliy liable fortlie 
losses, and they were properly debited to the genorar business account of the 
firm. ,, 

As to the expenses of litigation, to which items 17 and. 18 of clause 19 of 
the written statement taken in connexion vyith the defendants’ statements relate, 
we cannot agree with the Subordinate' Judge that tliu expenses incurred by plaint- 
iff in the tarqau suit should he made a charge on the estate. The plaintiff 
- r'j Chhaganlal wore declared by the judgment of the High Court 'to have 
taken advantage of Damodar’s youth, and to liavo given him less than his 
fair share of tho family proiierty, [285j and tho farkhat executed by Daiuodar 
was set asi<le. No part, thomforo, of tho oxponses inourrod by the pljiintiff, 
whether directly oi by paying, Damociar's costs (if any), can he properly throWn 
on the estate to tho projudico (d the defendants, t As to oxpensfc-s incurred by 
plaintiff in tho suit.s against debtors and tonants, it was urged that such as 
ware caused by plaintiff s not making Damodar a party to the suits should not 
be charged on the estate. It was urged fgr. plaintiff that he might hate thought 
in good faith tliat rnaiiagei fie could -uo in Ins own name, and that it was 
iTob necessary to make Damodar a party, but tfiis could not he so after Damodar 
objected to being rijpresoutoil by him. We^ bf link, therefore, that the expenses 
caused as above stated must also he excluded from the expenses of litigation to 
be charged on the family estate. 

W'Jth regard to the expon.sos incun od by tfie plaintiff in ‘tho proceedings 
which Damodar instituted to set aside the certificate and for an j]^ccount, as that 
litigation was exclusively bot^veelV’pialnti^f and Daipodar, in vyfdch the other 
dofendints were in no w'ay concerned, thov ouglit not to be charged on tlie^estato. 
The same romsrk applies- to the* Rs. 3,994-S-O referred to,in sub-clause 18 of 
clause 19 of the written^ statement, bem^ the expenses incurred by Damodar in 
the farqkd*ti suit exclusive of what Damodar has recovered as costs from plaintiff, 
as the other ilefendants are in no way rcsponsihle for tho plaintiff’s misconduct 
in the patrtition vyhich was set aside. As to item 13 of clause 19 of the written 
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statement,, the plainti^ admits ho must Recount in partition for the Ks. 15,000 
drawn out by him on Ist October 1885,. a few months before tlie institution of 
the auit, and*also for'theRs. 5,048 drawn out on the 13th January 1886. In 
making up ther partition account, Damodar must bring in the houses which he 
received in 1869 wijen he sep arated from the family, and also account for the rents 
received by him for the same, 0xc(3iAing the huiiso in which he lived. Damodar, 
on the other’ hand, must be credited wdtli the soforal annual sums, mentioned in 
the statement I Z on account of maintonanco and sucii sums as he may have 
expended in repairs or rebuilding of tfle houses or any of them, in taking account 
as shown in I Z to which ho was entitled after hg was restored to family. 

[286] It remains to consider the objections taken to tlie main tenanco 
awarded to Manchha, widow of Ghhuganlal, Krishna alian Kaslii, widow of 
Manoklal and mother of tlio first throe defendants, and Nandkore, widow of 
Maneklal’s brother PranjivandaS. It lias not boon seriously contested before 
us4ihat aaaintenance is forbidden by the custom of the caste, as stated in the 
written statement of Damodar. The lower Court awarded Rs. 100 per annum 
and a residence to the throe widows. The first throe appellants object to main- 
tenance being awarded to Manchha and Nandkoro, because they say Manchha 
is provided for by Chliaganlal’s separatii business, which is managed by plaintiff, 
and Nanefleore did not ask for any. This w^s not the objection as 
Manchha taken in the Court below, and there is no evidence to support it. It 
was there qply said that she sliould bring in the joint family property she 
possessed, but tlie lower Court fouricj, apd no attempt has been made to dispute 
the correctness of the Court's finding, that she had no property of any sort 
except perhaps a few huridred rupees and ornaments wliicli are unproductive 
property. *4** Nandkore, she was made a party, and it wa& admitted by 
Damodar, and this^is not disputed by the other defendants, that she was entitled 
to maintenance if the other widows wore. No reason has been showm foi 
interference with the award of the C?)urt as rogard.s their maintenance, which 
is almost nominal in amount. ^ * 

As ]?egards Krishna Kashi, the mother of the first three dofendan*’'", » 
she contends that she is entitled to a one- fifth share of the family* property, and 
not* merely to maintenance. This objection raises a question which has never 
been tlje subject of express judicial decision in this Presidency, although it is 
referred to by Mr. Justice WEST in his elaborate judgment in Lakshman v. 
Satyabhamabai, T. L, R., 2 H(un , 494, at p, 504. However, in Damoodur Miaser 
v. Senabutty Misrain, T,L. R., 8 Cal., 537, at p. 539, it was decided in a partition 
suit (Mr. Justice Mitter delivering the judgment cf the Court), where a deceas- 
ed father htid loft sons by diff erent wiv^s, that each wdfe, that is, both mother and 
step-motlier, according to the leading authorities of the Mitakshara school, shared 
equally with all the [28’7J sons. The conclusion is based, in the main, on th5* 
Mitakshsira, Cli. 1., a. 7, v. 1, where it is said that “ heirs dividing after the 
death of tlie father let the mother also take an equal share.” This leaves 
it in doubt whether the term “ mother ” includes step -moth or, but the Court 
adopted the opityon of the author of tho.Viramitrodaya at pa^o 80 that [t was 
intended by the author of the Mitakshara to include it from the circumstance 
that the passage? is introduced by the remark^ “ It^has been ordained that tlio 
wives are eatitletl to share bqually with the sons in partition during the lifetime 
of th^ father,” which shows that the division is. the same whether the partition 
is effected before or lifter the d( 3 ath of the father. This view is pso confirmed 

by the language of the Mayukha, Ch. IV, s. 4, vs. 18 ancl 19. 

. • • 

It was urged indeed by Mr. Yasudev for the respondeilt that Kashi should 
only share equally with her own sons, but that would bb clearly^ contrary to the 
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rule laid down in fcho Mitakshani on a fliviaion during the father’s lif^jti me. It 
was said, however, that the right of a mother to share with the sons on parti- 
tion was ohsolet/9. Mr. Mayne says it is so in Southern India, but there is no 
sufficient reason for thinking that it is so here. It may be that tio instance of 
its being recognized is tc^be found in the reports ; but this is .scarcely a matter 
for surprise, as, when partition takes place between brothers, the widows 
still living are generally only thtj widows of deceased brothers. However, the 
questions and answers in West and Buhlor, pages 3G0, 820, 824, conclusively 
show that the mother is still considered" to he entitled to a share in this 
Presidency, and not to a mere setting apart of a inaintouanco. They, as well 
as the ivmarks of the learned authors, are inconsistent with the opinion which 
is expressed by Rao Saheb Mandlik in his work that the claim of a mother to 
a share is obsolete. 

On the whole, wo think that no case has^hoon made out for treating the 
mother’s claim as obsolete. The conclusion arrived at bv the Calcutr^a Hi^h 
Court on the question as to tlie right of a stop-mother to share equally with all 
the sons, although not entirely free fronj doubt on the several Elindii texts and 
authorities, appears to us to be in aocordancts with the opinion of the author 
[288] of the Mitaksh.ira, the principal autliority in this Prosidoncy, and should 
^ ^4^ptod. Krishna will, therefore, he o.ititloa to r, ono-fiffeh shave in tho estate, 
but subject to tlie liability to conr.rihuto with tho other co-sharers towards the 
maintenance of ^lanchha and Nandkore; as we cannot hold that she has 
waived her right to share in the family estate because ,'^lle did not claim it when 
Dayahhai separated from tho family in 16G8, or Damodar asked for his share 
in 18G9. There is no evidence to show that she took*anv part in those trans- 
actions, which wore appai'ontlv tnanaged exclusively hv the plaintitl, ihe oldesti 
son, ith the tacit consent of (JhhagMnlal. * * ^ ’ 

It remains to consider the question as to tit,- custody of tdio rajaeva. We 
think that question lias been ngl^dy docl-dod h.\ nlio Subordinate Judge. We 
think tluK tho findings on issue H should he varied by declaring that the plaintiff 
^JDttamrain is entitled to take tlie ranf^eva and keep it, with the property' apper- 
taining theroij, as the iarnilv idol .ind the property ihcM’eof, which, we agree 
with tho Siilfordin ite Judge, is riglifcK^ stated in tho inventory attached to tJhe 
plaint, with liiicrty to sue)' inoniheis of tlio fannly hh are or shall become 
marjadas to iiavo accf'-.^ to llie snmo for tho purposes of worshipping thSm. , 

This disposes of f\ll tlie questions raised by tho appeal, except as to the 
costs of tho suit, wlncli t,l?o Court Ijelow has tlinjwn on fhe estate. As the 
Court below has lound, and w.^ think correctly, t.hat tho defendants have failed 
in establishing fin\ Iraudulent or disliones^t conduct- on tho part of tke plaintiff 
in the management of the estat(*, tho rule in ordinary partition suits, that the 
•l 9 osts of the suit ‘-houlil he horruj hv the est itc, was fuoperly followed. Tho 
decree must, tliereforo, Ije varied in acconl iuce vdth the remarks made in this 
judgment and also ns to thi^ costs of Bai K?rishria, Bai Mancha and Bai Nand- 
kore, each of which rqdst bo calculated on the claims as allowed by this judg- 
ment, but subject itioreto the doerne^is contirmed , .Tnd we tlpnk that parUes 
shoulif pay their own costs of this appoai, except costs of Bai Krishna, which 
should be paid by the plaintiff. ^ • 

, • Detree ^varied. 

— — — ,,, « 

• • • ’ NOTES. 

[ AiJ regiird.f areoiuit' pa,ri itiot), act ul o (J894) 19 Horn., 532; (1895) 20 Bom., 659. 

As nvg^rds tbo pf*.rtibilily of .« '4i>cL\ sor also (1914) 20 0. Ij. J., 183 at 193. 

As ri’i^rds the validity of gilts of rcasoiiablo amoants. sec also (1904) 29 Bom., 61) 
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[2891 APPliLLATE CIVIL. 

Thp 10th March, IS92. 

. , Present : 

Sir CharLes Sargent, Et., Qhiep Justice, a^d Mr. Justice Telang. 


Kalian Moti (Origmal* Plaintiff) Appellant 

• versus 

Pathubhai Paljibhai (Original Defendant) Respondent.* 


Talukdars Act {Bombay Act VI of 1888), Sec, 31, Cl. 2— Construction — 
Retrospective operation — Alienation of estate — Sanction, 

A decree upon a mortgago-lAnd passed against part of a talukdar's estate on the 15th 
^ugua^ 1887« was transferred under section 320 of the Civil Procedure Code (Act XIV of 
1882) to the Collector for execution. The property was sold on the 5th August 1889, but the 
Collector refused to confirm the sale, as the sanction of the Governor in Council under clause 
2, section 31 of the Talukdars’ Act (Bombay Act VI of 1888), which came into force on the 
25th March 18S9, had not been obtained. ^ ^ 

Heim, that the section was not retrospective in its operation, and that the be 

confirmed, although no sanction had been obtaineS. When the Act passed, the plaintiff had' 
already acquired a vested right by the decree to have the property sold, and the presumption 
was that tlie liegislature did not intend to interfere with that vested right. That presumption 
was not rebutted by any intention t'J interfere appearing in the Act itself. 

This was a second appeal from an order passed by E. M. H. Fulton, District 
.Judge olf Abmedabad, in execution of a decree. 

The plaintiff, Kalian Moti, obtained a decree on the 5th August 1887, in 
the Court of the Subordinate Judg|3 of Dhandbuka on a saw mortgage relating to 
certain land which formed part of a talukdar^s estate. The deegree directed 
that the amount due upon the mortgag(| should be recovered by the sale of the 
land, ‘and it was, therefore, transferred to the Oolleccor for execution 
section 320 of the Civil Procedure Code (Act XIV of 1882). *The property was 
kold on the 5tih August 1889, but the Collector refused to confirm it, as it was 
not sanctioned by the Governor in Council under clause 2, section 31 of Bombay 
•Act VI of 1888 t which came into force on the 25th March 1889. He sent 
back the papers to the Court, stating that no sale could be [290] made. 
Subsequently the plaintiff, who himself was the purchaser at the auction sale, 
presented an application that the Collector should bo ordered to give a certificate 
of sale.* The Subordinate Judge helji that the order of the Collector was right, 
and rejected the application. 

The plaintiff appealed to the District Court, which confirmed the order of 
the Cfturt below. , 

After referring to clause 2, section 31 of Bornbay Act VI of 1888 the 

J>i8trict Judge made the following observations in his judgment : — 

• • # 

• “ The Act came into force on the 25th March 1889. By section 2 the 

word alienation is defined as meaning ‘transfer^of ownership.’ Section 316 of 

* Second Appeal, No. 586 of 1891. • 

• t Clause 2, section 31 of Bombay Act VI of 1888. — No alienation of^ a talukdar’s estate, 
or of any portion thereof, or of any share or interest therein made aftq^ this Act comes into 
force shall bo valid unless such alienation is made with the prSvious sanciion o^f the Governor 
in Council, which sanction shall not bo given except upon the coiid^tum that the entire 
responsibility for the portion of the jama and of the village expehses and police charges due 
in respect of the alienated area shall thenceforward vest in thcf alienee and not in 4ihe talukdar. 

a 
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the Civil Procedure Code provides that ^fter a sale of immoveable property has 
become absolute (by confirmation) a certiQcate shall be granted to the purchaser, 
and declares that^^such certificate shall bear the date of the feonfirradtion of the 
sale ; and, so far as regards the parties to the suit and persons claiming through 
or under them, the title to the property sold shall vest in the purchaser from 
the date of such certificate and notibefore. ' • 

“It follows, then, from the wording of Ihese two sections combined with 
that of clause 2 of section 31, Bombay Act VI of 1888, that no sale of a 
talukdari estate has any validity unless ft was confirmed prior to the 25th 
March 1889, or has been sanctioned by the Governor in Council. 

“ Bfft it is urged that the Gujarat Talukdars Aet, 1888, cannot be given 
retrospective effect so as to affect the rights of tlie plaintiff in respect of his 
prior mortgage and decree. There is, no doubt, a general presumption against 
the intention of the Legislature to interfere with vested rights, unless such 
intention is unmistakeably expressed, and the effect of section 6 of^Act I 
of 1868 has to ha considered. By this section it is enacted as follows : — 

‘ The repeal of any statute, Act or Regulation shall not affect anything due 

or any proceeding commenced before the repeahrjg Act shall have 
come into operation.’ Now it appears to me that this provision does not apply 
to_,t*h/».- present case, because though the result of the Gujarat Talukdars 
|]291] Act is to supersede, in certsRn cases, section 312 of the Civil Procedure 
Code, which directs the Court to pass an order confirming the sale when no 
objection to it has been established, still it does repeal it. The section seems 
applicable only to cases where a law has Hberf expressly repealed. If, then, such 
be the case, it is manifest that the objection to the salo founded on section 31 
of Bombay Act VI of 1888 must prevail, unless on general principles it can be 
hold imat it was not the intention of the Legialaturj to affect previously formed 
contracts or ponding proceedings. "" ' ^ 

The plaintiff appealed to the High Goutt. 

Nagindas Tulsidas Marphatia for the Appellant : — Both the lower Courts 
— i]H;£ wrong in refusing to order the Collector to give us a certificate of sale. 
Clause 2, sectioaSl of the Talukdars Act (Bombay Act VI of 1888) applies to a 
private sale effected by a talukdar himself, and not to a judicial sale. It couUi 
not have been the intention of the Legislature to make a decree, which gives a 
vested right to parties beneficially affected by it, inoperative by giving rdtroa- 
pective effect to a subsequent enactment. The decree under which we seek to 
recover our money, having been passed before the Act came into force and 
having directed a sale of mortgaged property, must end in execution ; otherwise 
it would he merely a dead letter. To holdjbhat the decrees passed prior to the 
passing of the Talukdars Act, but not 'executed, cannot afford relief to the 
dfecree-holdors would bo to deprive monoydonders of their*monoy without having 
any source open to them for its ^recovery. In such a case the creditor jeannot 
fall back upon the mortgage, because it bas^becorne merged in the decree, and 
ho cannot take advant^^o of the decree, because owing to the absence of the 
Government’s saiKitlon the Act would not allow it to fee executed. It oanne^t 
be said*that the Legislature intended fo pass an Act which, according to th^ 
construction put upon it by the lower Courts, sets aside a mortgage effected 
before tihe Act came into forcR. * • 

There was no appearance fo? the Respondent. - • 

Sargent, Q, J. : —In this case the appellant had obtainbd a deoree»OD 5th 
August 1887, on a mortgage bond on the lands in [2923 question, part of a 
talukdar s estate, and which decree had been transferred, under section 320 
of the Code of Civil Procedure, to the Collector for execution. The sale of 
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the property took pface on 5th Auga^ 1889, but the Collector refused to con- 
firm it, as there was no sanction of the Governor in Council to it. Both the 
Courts below have held the CQllector's refusal well founded^ 

By clause 2, section 31 of ^he Bombay Act VI of 1888, “ no alienation of 
talukdar’s estatg or of any portion thereof, or of any share or interest therein, 
made after this Act comes into force, shalV be valid, unless such alienation is 
made wi£h the previous sanction of the Governor in Council, which sanction 
shall not be given except upon the condition that the entire responsibility 
for the portion of the jawn and of the village expenses and police charges due 
in respect of the alienated area, shall thenoo^prward vest in the alienee and not 
in the talukdar.” We agree with the lower appeal Court that sectix^ 6, Act I 
of 1868, does not apply to the present case. In any view of that xAct, here 
the proceeding in execution of the decree had not commenced before the 
Talukdars Act. Wo also agrae with the lower appeal Court tiiat the sale by the 
CourJ followed by confirmation of such sale and grant of certificate, efi’ecting, 
as they do, the transfer of ownership to the auction-purchaser, is an alienation 
within the definition of that term ; but when the Act passed, the plaintiff had 
already acquired a vested right by the decree to have the property sold, and 
the important question for decision is whether the presumption against the 
Legislature having intended to inteAere with that* vested right is rebutted by 
a clear intention to do so appearing on thtf face of the Act itself. 

The District Judge held that the words of the section were plain as having 
a retrospective eff ect. No doubt, the language of the section is distinct in pro- 
hibiting alienations after the passing of the Act, but none the less dear was the 
language of the Mercantile Law Amending Acb, by section 9 of which the effect 
of all »writa of fieri facias afe against the goods of a debtor to the prejudice 

• of bond fide purchaser for vttlue was taken away, but which in Williams v. Smithy 

4 H.* and N., 559, was held not to apply to a [293] fieri facias taken out before 
the Act. The object of the Act, m stated in the preamble, is to remove doubts 
as to the applicability of certain portions of tho Bombay Land Kev(W)ue Code to 
talukdars* estates and to make provision for tho revenue administration of the 
same* and if the sanction of Government had been required by the Act oi.Iy to 
insure that object, it might be said tlyit the necessity for t?)e sanction would 
"equally arise whore the alienation was in execution of a decree ; but the langu- 
age«of the Legislature clearly leaves it absolutely in the hands of Government 
to refuse such sanction, and thus to prevent the alienation being carried out 
without assigning any reason whatever ; and we think that, without clearer proof 
than is afforded by the language of tho Act, we ought not to conclude that it 
was intended to bo exorcised when a decree of the Civil Court had already 
before tfhe Act directed that tho property should be sold. The case of Pryor v. 
Pryor, L. K., 10 Ch.,469, is important as showing how unwilling the Cour^i is 
to construe an Act in such a manner as to take away an existing right under an 
unex^uted decree. In that cas^ the Act dnly affected the particular course 
of procedure after decree in a partition suit, yet theu Court refused to give it a 
retrospective effect. , • ^ 

* We must, therefore, reverse the order of the Court below, and direct the 

Court to giv§ the necessary instructions to the Collector in accordance with 
the above remarks. , * • 

. , * Order revA^sed. 

• NOTES. . • 

[This was followed io (1899) 1 Bom. 849 ; see also (1894) J93om.r 80 ; (1897) 

n., 884 ; (1899) 1 Bom. t, R.. 154 ; (1909) 11 Bom. L. R., IS'W.J 
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APPELLATE CIVIL. 

The 7th April, IS92. 

J^RESBNT: 

SrR Charles Sargent, Kt., CmEP-JusTicfe, and Mr. Justice Birdwood^ 

Tbe Secretary of State for India in'Council (Original 

Defendant) Appellant 
^ versus 

Jethabhai Kalidas (Original Plaintiff) Respondent.'^ 

Declaratory decree— Declaration of title to land —Specific Relief Act (7 of 1877), 
Sec, 42 — Criminal Procedure Code (X of 1882), See, 138— Order for reuoval 
of an obstruction standing upon certain land — Ownership of such 
land— Effect of Magistrate's order under Section 133 — 

Jurisdiction of Civil Court after order made, 

. A -iMttgistrate made an order against tbo plaintiff, under section 133 of the [994J'CriminaI 
Procedure Code (Act X of 1882), for the removal of a certain otta standing in front of the 
plaintiff's shop as an obstruction to the public way. Tbe plaintiff, thereupon, brought this 
suit against the Secretary of State for India in Council for a declaration that the land on 
which the otta stood was his property and not that of tUh Government. 

Held, that the public roads being vested by section 37 of the Land Revenue Code (Bombay 
Act V of 1879) in the Government of Bombay, they were “interested to deny” the‘*plaintiff'B 
title to the land, and, therefore, under section 42 of the Splcific Relief Act (I of 18T7), the 
plaintiff (subject to tbo discretion of the Court) was entitled to a declaration as against the 
Government o! his right to the land, and the plaintiff was not called upon to wait until tbe 
Government liad taken possession of the land. 

Tl was contended that the jurisdiction of the Court to make the declaration prayed for 
was taken away by the last clause of section 133, which provides that ” no order made by a 
Magistrate under this section shall be called iif question in any civil Court.” j, 

Held that the Magistrate’s order under this section is not a conclusive determination of 
the question of title. * 

This was a second appeal from the decision of E. M. H. Fulton, District Judge 
of Ahmedabad. 

Suit for a declaration of ownership. The plaintiff sued for a declaration 
that certain land on which his otta stood was his property, and not that of 
tbf Government. He alleged that this otta had stood ip front of his shop for 
sixty years ; that a notice had been issued to him under section 133 i of the 
Criminal Procedure Code (Act X of 1BH2) ; tljat, in reply to the notice, Sie had 
stated that the land underneath the otta was his own, and that notwithstanding 
tbe said reply he had been ordered by the Magistrate tg remove the otta. 

Thd defendant pleaded that tbe suit was not maintainable, section 133 
provided that no order duly made under it by a Magistrate shall be called in 
question in a civil Court, and ^hat the land was not thQ property qt the plaintiff. 

The Assistant Judae of Ahmedabad (Dayaram Gidumal) found that the 
suit was not barred under section 133 of the Criminal Procedure Code, out 
dismissed it on the ground that the land was not the property of the plaintiff. 

'Second Appeal, No. 606 of 1690.' 

1 Bectipn 133 empowers a Magistrate to require the removal of an obstruotion from any 
public place. 

< !, ' 
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The Assistant Judge made tihe following remarks in his judgment : — 
, " Sectrbn 133 of the Criminal Procedure Code says : ' Na order duly made 
by a Magistrate under this sectian shall be called in question in any ciTil Court/ 
The order which can be made under this section is n^erely a conditional order, 
which after a certain procedure^ can be ^ade absolute under section 137, 
Criminal Procedure Code. The plaintiff complained of the absolute order, but 
his amended plaint raises merely a question of title between the plaintiff and 
Covernment without impugning ffbe legality of the magisterial order. The 
Calcutta High Court has recently discussed the question in all its bearings in 
a Full Bench judgment {Gkuni Lall v. Ham Kishen, I. L. R., 15 Cal, . 460, at 
pp. 467 and 470), and reviewed all the authorities. That judgment says : ‘ Tn 
the Bombay Presidency no difficulty arises, because by section 37 of the Bombay 
Act V of 1879 the soil of th(^ public roads is vested in the Secretary of State. 
Accordingly every question of highway becomes of necessity a question of 
dbnflicting titles to the soil, o.nd can be treated as such.' And, again, ‘ in this 
Court White and Field, JJ., mMutty Bam Sahoo v. Mohi Lall Boy, I. L. R., 
6 Cal., 291, held that the Magistrate's decision did not preclude a civil 
Court from enqumng into the question of title. And in the Bombay High 
Court this view has been repeatedly accepted botlT under the earlier and the 
present Acts. It was taken by Melville tWid Kemball, JJ., in Laljt Uicneda 
V. Jowba Dowba, 8 Bom. H.C. Rep., (A.C.J.). 94 ; by Westhopp, C. J , and 
F. MelvHjLE, J., in Nilkayithapa Malkapa v. Magistrate of Sholapur, I. L. R., 6 
Bom., 670; and by Melville and West, JJ., in Balaram Chatrukalal v. Magis- 
trate of Ta'tuqa Igatpurf, T. L. R., 6 Bom., 672.' The suit is, therefore, clearly 
maintain^able." 

' The iSlaintitl appealed? and the District Court reversed the decree and 
allowed the plaintiff’s claim, holding that plaintiff was proved to be the owner 
of the ground in dispute. • 

In his judgment the District ^ludgq observed: “It is not [29^] disputed 
that at the time when the Magistrate issued his order for the removal of ♦'he 
otta as an obstruction to the public way, the ground on which it stood was 
ifi possession of the plaintiff. The burden, therefore, of showing that he was not 
the o^wner, rested, under section 110 of the Indian Evidence Act, on the defen- 
dant, unless the effect of the magisterial order was such as to shift it on to the 
plaintiff. The learned Assistant Judge appears to have considered that it had 
that effect, but lam unable to agree with him. He argued, I think, very correctly 
that the words in section 133 of the Criminal Procedure Code, ‘ No order duly 
made by»a Magistrate under this section shall be called in question in any civil 
Court,' were no bar to this suit, in which it is not sought to set aside the 
Magistrate's order, but to obtain a declaration of title against the Secretary'^Ttf 
State. • It might, no doubt, have been argued that the plaint, which merely 
alleges that the plaintiff had received notice from a Magistrate to remove bis 
otta, revealed no cause of action against the Secretary State, who was in no 
way responsible for the'Magistrate’s orders. Possibly the sfiit might hjive been 
successfully resisted on the ground that it was premature, and that until the 
otta had actually been removed and the gjround thrown into the road — or, in 
other words, until the Sebretary of State had obtained possession under section 
87 ^f the Land Revenue Code, — there could qot be any cause of action against 
him, aci Government in its executive capacity had no dontrol oveV the magisterial 
order, and, therefore, could not bo liable to any suit until he had taken posses- 
sion of the land from which the Magistrate had directed the plaintiff to remove 
his otta. But this defence was not raised. * * The defence as pqt forward 

was understood to mean that under section 133^the Magistrate's order was 
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conclusive as to title, and would continue .so after it had been carried out, and 
the ground has faMen into the possession of the defendant. 

" Assuming, then, that the defendant accepted the Magistrate’s order as 
giving Government a right* to possession, and^did not question* the ^existence of 
a cause of action otherwise than on the' ccntention that the order of the 
Magistrate conclusively established his title to the ground, I think the Assistant 
[297] Judge was right in holding that the suit could be maintained. The 
decisions which he has quoted show clearly the opinions of the High Courts of 
Bombay and Calcutta on the subject, and satisfy me that section 133 is not a 
final determination as between the person complaining of the interference with 
his enjoyment of ground in his possession and the Secretary of State on the 
question of title. Jt, therefore, remains to consider w’hat effect it has in deter- 
mining this question. Probably the existence oV the order is relevant under 
section 42 of the Evidence Act, but it is not in itself, I think, sufficient to shift 
the burden of proof from the defendant to the plaintiff, who was admittedly in 
possession.” 

The defendant appealed to the High Court. 

R^o Saheb Vasudeo Jagannath Kirlikar (Government Pleader) .for the 
Appellant : — Section 133 of the Ci'iminal Procedure Code (Act X of 1882) 
expressly debars a civil Court from calling in question the propriety of an order 
made by a Magistrate under that section. Although the present suit is brought 
ostensibly for the declaration of the redpondent’g title to the ground underneath 
the Oita, still the real object of it is to reverse the Magistrate’s order. The 
respondentia indirectly attempting to do what the law forbids him to dp direct- 
ly. Even if this Court makes the declaration asked for, the Magistrr^te’s order 
for the removal of the otta stands untouched. This Court cannot interfere 
with that order, or the Magistrate may paj?8 a fresh order under the section 
after the declaration. In such a case the decree of a civil Court would give 
no relief. 

'll., . I 

[Sargent, p. J. : — A party may after getting a declaratory decree go to the 
Magistrate and pray for a cancellation of his order, because the sectiop 
proceeds on the assumption that the ground forms part of a public road.] 

t 

We submit that a Magistrate has no power to cancel his own order. 
There was no clause in the former Criminal Procedure Code similar to the 
clause in section 133 ; nevertheless the rulings in Buroda Pcrshad Moostafee v. 
Gora Chand Moostafee, 12 W. R., 160 Civ. RuL, and [298] Meechoo Gkunder v. 

J. 11. Bavenshaw, 19 W. R., 345 Civ. Rql... show that the jurisdiction of civil 
Courts in such matters was barred : a fortiori it is barrecj now when there is a 
specific clause to that effect in section 133. Khodabuksh Mundnl v. Monglai 
Mundult I. L R., 14 Cal., 60, supports our contontioti. The rulings of the Bombay 
High Court referred to h^^ the Assistant Judge were under the old Act, and the 
present question was not raised and discussed. The Full Bench decision in Chuni 
Lallv. ^am Kisheh, J. L. R., 15 Cal., 460, is against us, but it proceeds upon 
the assumption that the Bombay cases were decided under the present Code. We 
further submit that the respontjent h/is no cause of action against the defendant. 
It is the. order of the Magistrate that is prejudicial \o him, and not any act 
of the Executive Government. In any event, his cause of action has nfit yet 
arisen, because* Jhe ground is not yet closed by the removal* of his otta. The 
suit is, therefore, premature. The Lower Appellate Court wrongly placed the 
burden of proof upon us. The order of 'the Magistrate raises a presumption in 
our favour-— Navalchand v. Arnichand^ P. J. for 1889, p. 269. 

Ohimanl(il Uiralal Setalvad, for the Respondent, was not oalled upon. 



<1 

I * * 
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Sargent. G. J. : — The plaiotitT in* this case seeks for a declaration that 
oei;tain lanH on which he had erected an otta was his propert^?^ and not that of 
Governnoientf It appears that £he Magistrate had made an order, under sec- 
tion 133 of tjie Criminal Procedure Co*de (Act X of,1882), for the removal of 
the otta as an obstruction .to the public way. The public roads are vested by 
section 37* of Bombay Act V of 1879 in the Government of Bombay, who are 
thus "interested to deny" the plaintiff's title to the land and, therefore, under 
section 42 of the Specific Relief A*ct (I of 1877) the plaintiff (subject to the 
discretion of the Court) was entitled to a declaration as against the Govern- 
ment of his right to the land. Under the circumstances, it appears to. us to bo 
a proper case for a declaratory decree, as we cannot think that the plaintiff was 
called upon to wait until the Government had taken possession of the land. 
These objections, moreover, Eya [2993 the District Judge remarks, w-ore not 
expressly taken in the first Court. 

It has, however, been throughout contended that the jurisdiction of the 
Court is taken away by section 133 of the Criminal Procedure Code, which 
provides that " no order duly made by a Magistrate under this section shall be 
called in question in any Civil Court." We entirely agree with the Lower 
Appeal Court that the decisions of tlfis Court, as woll as of the Calcutta High 
Court, are distinct authorities that the I^agistrato’s order is not a conclusive 
determination of the question of title — Ghuni Lall v. Ram Kt&hen^ I. L. R. 
15 Cal., 460. 

With respect to the onus ^f "proof we agree with the District Judge that 
the existence of the Magistrate’s order does not of itself shift the onus of proof 
from thc^ defendant to the plainliff who is in possession, ft was for the Court 
itself to appreciate the wlfole of the evidence and to come to a conclusion 
whetlier it was sTich as to rebut the ordinary presumption of ownership derived 
from possession. The District Judge held that it did not rebut it, and was, 
therefore, right in making a declaration that the plaintiff was the owner of 
the land on which the otta stands. must, therefore, confirm the decree 

with costs. 

, • Decree confirmed. 


NOTES. 

[Soe also (1S96) *22 Bom., 230 ; (1904) F. L. R., 76. ] 
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SWAMIBAO 


[17 Bom! 399] 

APPELLATE CIVIL. 

» The 20tk June, 1892. 

PRESENT : \ 

Mr. Justice Jardine and Mb. Justice Telang. 


Swamirao Applicant 

* ^ versus 

The Collector of Dbarwar Opponent.* 

Land Acquisition Act {X of 1870) — Assessor — Disqualifications in an assessor 
— Bias ’—Objections to assessor s appointment not raised in time — Waiver — , 
Estoppel — Minor — Assessor not competent to act as witness 
Certain laud belonging to the applicant, a minor, was taken by the Municipality of Hubli 
under the Land Acquisition Act (X of 1870). The Mamlatdar of Hubli; [300] who was an 
ex-officio member of the Municipal Committee, t’^OK part in the negotiations for the nurohasa 
of the land. He also gave evidence as to: its value in the inquiry before the Collector, As 
the price offered by the Collector was not accepted by the applicant, the matter was referred 
to the District Judge, under section 15 of the Act, for the purpo.so of determining the amount 
of compensation. /> 

On this reference the Mimlatdar acted as an assessor appointed by the Collector and was 
also examined as a witness as to the value of the land. " But no objection was tak^n to his 
acting as an assessor. The District Judge eventually uphelo* the Collector’s award. On an 
application under section 622 of the Civil Procedure Code ( \ot XIV of ISS^), 

Held that the award was bad. The M imlatdar'shad, under the circumstances, a substan- 
tial interest in the matter, sufficient to disqualify him from acting as an assessor. 

Kashinath v. The Collector of Poona, I. L. R., 8 Bom., 563, followed. 

^Jeld, also, that the minor applicant was not estopped from objecting to the comlpetenoy 
of the Mamlatdar by the fact that his guardian had not raised any such objection in the 
Court below, and might, therefore, be taken to have waived it. 

Assuming that there was a waiver, it could not bind the minor, as it was not for his 
benefit. 

Held, also, that a person who is appointed an a.=)ses3or under section 19 of the Land 
Acquisitiou Act (X of 1870) performs Quasi- judicial functions and is, therefore, incompetent 
to testify as a witness in the same proceedings. 

» • 

This was an application under section 622 of the Code of Civil Procedure 
(Act XIV of 18B2). 

Certain land was taken up by the Municipality of Hubli under theF Laad 
Acquisition Act, X of 187,0. 

The applicant, f a udinor, was owner of the land in question. As he did 
not accept the compensation offered by *th 0 Collector, the matter was referred 
to the District Judge under section 15 of the Act. 

The Collector appointed *uhe Mamlatdar of Hiibli as an assessor on his 
behalf. ^This Mamlatdar was an ex-officio member of the Municipal Comiqittee, 
and had taken *part in the negotiations for the purchase of th^ land in question. 
But no objectida was tciken before the District Judge to the MamlAtdar’s 
acting as an assessor, or to his giving evidence as to Jlihe value of the land in 
question. « 

*„ApplicaLiou, No. 40 of 1892. 
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Caoli The District Judge, agreeing with the Mamlatdar, upheld the 
Oollpotor’s award. • . 

Against this decision the preheat application was made to the High Court 
under its extraordinary jurisdictim. ' . 

A rule nisi was issued to the Collector ol Dharwar to show cause why the 
District Judge's decision should not be set-aside. 

BaoSaheb Vasudev J. Kirtikar^ Government Pleader, showed cause : — 
The applicant did not take any objection in the lower Court to the Mamlatuar's 
appointment as an assessor. He must, therefore, be deemed to have waived 
the objection. The nomination of qualihed assessors is a provision made by 
law for the benefit of the claimants to compensation. That benefit they may 
waive if they please. It is, therefore, too late for the applicant to contend that 
the Mamlatdar was not qualifi(9d to act as an assessor, and on that ground to 
upset tbe whole proceedings — Park Gate Iron Go. v. Coates, L. B., 5 0. P., 634 ; 
Queen v. Meytr, 1 Q. B. D., 173 ; MacAlLister v. The Bishop of Rochester, 5 
C. P. D., 194; Ardesar llormasji Wadia v. The Secretary of State for India in 
Council, 9 Bom, H. C. Rep., 177; Unmramanv, Gkathan, I. L. R.,9 Mad., 451 ; 
Maxwell on the Interpretation of Statutes, 474. ^ 

Manekshah J ahangirshah, contra : — Thej applicant is a minor ; his guardian 
had no authority to waive the objection to the Mamlatdar's competency. If 
there was any waiver, it cannot bind the minor, as it is clearly of no benefit 
to him — Rhodes v. Swithenbank, 22 Q, B. D., 577. The Mamlatdar had a real 
bias in the matter. He had, as S. member of the municipality, taken part in 
the negotiations for the* purchase of the land in dispute. He was examined 
as a witifess for the municipality both before the Collector and before tlje 
Judge., He was, therefore, •disqualified from acting as an assessor — Lohuri 
Domini v. The As'sam Railway and Trading Go., I. L. R , 10 Cal., 915 ; Kharak 
Ghand Pal v. Tarack Ghunder Gupth, I. L. R., 10 Cal., 1030 ; Kashinath v. The 
Collector of Poona, I. L. R., 8 Bom., 553. • 

[302] Jardine, J. : — The applicant oTbjects to the award of compensation 
made by the District Judge under the Land Acquisition Act, X of 1870, on the 
ground that the assessor nominated by liihe Collector, namely, the Mamlatdar 
of Hujbli, with whose opinion the Judge concurred, had a substantial interest 
in the matter, sufiicieut to disqualify him according to the principle enforced 
by this Court iu Kashinath ,v. The Collector of Poona, I. L. R., 8 Bom., 553. 
It appears that the Mamlatdar is a member of the Municipal Committee, 
which seeks to acquire the land, and that while holding that position he had 
acted for the Collector in the negotiations and had given evidence before the 
Collector as to the value. We are of opinion that these facts bring the present 
case under the above decision. 

It however, urged for the of^ponent tbatt as the applicant took no objec- 
tion in the Court below to the competency of the Mamlatdar, his conduct 
amounts to a waiver, and his acquiescence there estops him here. Whether a 
party acting for.himself could have waivqd the objection to theMamlatdar^acting, 
as a party can waive the common law objection of interest in the Judge — 
Sergeant v. Diile, 2 Q. B. D. at p. 567, — we, need not determine. Even if the 
applicant's, acquiescence \vere tantamount to waiver, it was a matter beyoiid 
the prdifiary conduct of the litigation ; and as in Rhodes v. Swithenhank, 22 Q. 
B. D,, 577, where the next friend had waived the right of appeal, *tho question 
arises whether it was for the benefit of tbe minor whom the , applicant 
represents. We cannot ’hold this to* have been the case. 'In the case of 
Kashinath v. The Collector of Poona the assessor is treated as portqrming a 
quasi judicial function, as an " associate in judgment ” ; and the learned Chief 
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Justice points out that the opinion of either assessor who carries the Judge 
along with him , determines irrevocably the amount of compensation, ^he 
Court set aside the award on the ground t lat the Mamlatdar, one of the 
assessors, had a suhstantial interest which could scarcely have failed to create 
in him a real bias. This principle ^pervades the decisions fro*ra those collected 
in Viner*s Abridgment, (Title, «ludges A) to such recent cases as Queen v. 
Meyer, 1 Q. B. D., 173 ; and it conflicts with it to [303] suppose that a minor 
can bo benefited in his cause by the preseVice of a judicial oflicer having such 
an interest as imports a bias against him. 

It farther appears that the Mamlatdar, during the progress of the case 
before the District Judge, testified as a witness to the value of the land. 
Having regard to the legal effect of an assessor's opinion, we think the views 
expressed in Empress v. Donnelly, 1. L. R., 2 <Oal., 405, on the course to be 
adopted when a sole Judge has testified as a witness, ought to influence this 
Court in its disposal of the present case, if there were any doubt. 

We must, therefore, set aside the award and direct that fresh proceedings 
be taken on the reference and a new award passed. 

The opponent to pay the costs incurred here. Those incurred in the 
District Court to he dealt with by t'hat Court when passing a new award. 

Rule made absolute ^ 


[ 17 £om. 303 } 

APPELLATE CIVIL. 

The 22nd June, 1892. 

Present : 

Mr. Justice Jardine and Mr. Justice Telang. 


Nagesh (Original Defendant 1) Appellant 

versus . f 

Gururao (Original Plain tifi) Respondent.* 


Hindu law — Inheritance — Succession — Succ^jssion among the remotsT 
gotraj sapindas — Gotraj sapindas — Succession per capita — Prac- 
tice — S^econd appeal — New point raised in second appeal, 

Amobg the remoter yoiraj sapindas the inh‘erit»incc ft,oGsper capita and ftot per stirpes. 
The High Court will allow, on second appeal, a new point to be rained for the first time, 
provided it is purely a question of Ifew, arising on the findings/)! the Courts below, and not 
affected by any facts outside those findings. 

Second appeal from the decision of T, Hart-Da vies, Assistant Judgd of 
Dharwar, in Appeal No. *72 of 1890 of the District File. 

The plaintiff sued as one of the heifs of one Swamirao Bhimrao, deceased, 

to recover one- third share of certain property belong ing to t he d ecease d. 

* Second Appeal, No. 232 of 1891. 
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[304] {The following pedigree shows fche relationship of the parties : — 

Anantrao • 



Tatopant ' Bhimr^o Balapa Nagapa 

I I • *1 I 

Gurrao Swamirao Narsingrao 

(propositks) I | 

Bapurao, Raghunathrao 
Blaitttiil. deceased (Sitabai his wile) 

I I I 

Defendant 2. Defendants. Defendant 4. Defendant 1. 

Defendants pleaded {inter alia) that plaintiH* was not the hoir of the 
deceased Swamirao. • 

• The Subordinate Judge held that defendant No. I's mother, Sitabai, was 
the nearest gotraj sapinda of the deceased, and as such excluded the plaintiff. 
He, therefore, rejected the plaintiff's claim with costs. 

On appeal, the Assistant Judge held that Sitabai, not being a childless 
widow, qpuld not inherit in preference to her son, t»he defendant No. 1, and 
as all the parties stood in the same degree) of relationship to the deceased, 
they took the property per stirpes. He, therefore, awarded to the plaintiff 
one-third tfhare of the property in suit. 

Against this decision the dq/endant No. 1 appealed to the High Court. 

Balaji A. Bhagvatrior Appellant : — All the parties stand in the same degree 
of propinquity to the propositus. They .take per oapita^ not per stirpes. 
Nephews take per capita : •see Mayne's Hindu law, section 526 : so, too, 
daughter’s sons fake per capita. 1 contend that by analogy sons of nephews 
take similarly. The principle is th£9t those who take on their own right take 
per capita : see West and Buhler, 459, 445, and Mandlik’s Translation of 
Vyavahar Mayuk, 81. • 

N. G. Ghandavarkar for Respondent : — The point is not covered by any 
teat or authority. Succession by stirpes is the common rule. 

Telang, J. ; — The point which is discussed by the Assistant Judge in this 
case, as to a female member of a family excluding her own son from inheriting 
to a distant relation, is now covered by authority, Rachava v. Kalingapa, 
I. L. R., 16 Bom.. 716, and was properly abandoned bv the pleader for the 
[305] appellant. He has, however, argued that the Assistant Judge was 
wrong id giving the plaintiff a third share of the estate, seeing that the 
plaintiff is one of six qiombers of the family all equally distant in relationship 
from the Swamirao. At the hearing, we intimated our opinion, 

that aif the question was purely question^ of law, which arose on the 
findings of the Court below, and could not be afifectgd by any facts outside 
those findings, we ougljt to allow (cf. Giriapa v. Ningapa, ante, p. 100) the 
Gtfppellant to angue it although it was not raised in either of Ihe Courts below. 
And we think that the question must be decided in favour of the appellant's 
contention. The Assistant Judge has held tha<^ the inheritance must go per 
stirpeSf and that as the plaintiff represents one stirpes out of the three into which 
the*family is now divided, ho must get one-third of the estate. ^ There is, how- 
ever, n© authority for this view. Succession stirpes is laid 'down expressly 
in the case of a partition among the male descendants of a deceased person. But 
that is distinctly stated to be a special rule (see Stokes’ H. L. Books, p. 391 ; 
</. Smriti Chandrika, VIII, para. 5) based on a special text. The similar rule 
in relation to the distribution of stridhan is also btysed in the* M^taksbara (see 
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Stokes’ H. L. Books, p. 462) on a special text. It is not, therefore, a matter 
of course to apply that rule in a case to which no express text extends it. On 
the other hand, it is to be remarked, that th^ remoter heirs succeed in their 
own right, and directly tQ the propositus. A^ccording to the Mijiakshara, no 
doubt, they succeed as belonging tOithe line'” of this or that ancestor of the 
propositus. But that is not material on the present point. In this case, for 
instance, it is true that the remoter heirs succeed as representing the line of 
Anantrao the grandfather of Swamirao, but all the members of the family 
shown in the genealogy belong in common to that same " line,” and the 
sub-divisions of that lino into the branches of Tatopant, Balapa and Nagappa 
are irrelevant on the present inquiry. Among them all, an heir nearer in 
degree would exclude a remoter one, and no regard would bo paid to the 
fact of their respectively representing two co-ordinate stirpes of the family 
of the propositus. There is thus no positive [306] reason in favour of applying 
the rule of succession per stirpes to the case of the remote gotraja sapindas ' , 
while there are certain important considerations pointing the other way ; and 
the rule itself is laid down as an exceptional rule in the cases in which the 
authorities show that it must he applied. It follows from this that it is not a rule 
which should be applied id the present c .tJe. And this conclusion derives some 
support from the analogies which were relied upon in argument. As regards 
daughter’s sons, it has always been held that they succeed not per stirpes, but 
per capita, and this Court has recently so decided. {Pandurang Gopa^ v. Ram- 
chandra Damodar and another decided on 27th January 1892;. So in the case of 
brother’s sons the same rule has been laid down. In both cases, the succession 
is direct, the nephews being entitled to claim as nephews, and being liable to ba 
excluded by any uncle or aunt, as the case may be, i,f one happens to rurvive the 
propositus. The similarity between the succession of these nephews with that 
of the remoter gotraja sapindas is morecomnlete than that between the succes- 
sion of the latter and that of lineal descendants. And this is a consideration 
which supports the application of the ,rulc of succession per capita in preference 
to that of succession per stirpes, to the case of the remoter gotraja sapindas. 

We must, therefore, vary the decree of the Court below by substituting, in 
lieu of the third share awarded therein, a sixth share, which is admitted to be 
what the plaintiff is entitled to, according to the genealogy held proved by the 
Assistant Judge, and to the opinion above expressed. But as this point was 
made for the first time in this Court, the appellant cannot be allowed the costs 
of this appeal. 

Decree varied. 

< 


NOTES. 

[ As regards when new points may be raised in appeal, see also(L893) 18 Bom., 679 
(1902) 27 Bom., 452; (1904) 1 N. L. II.. 1.] 


196 



PHONIUBA Ac. t:. MXnvOPL. COl^MR., BOMBAY [1892] 

' [307] ORIGtNAL CIVIL. 

♦ » 

The^Sih March, 1892. 

Vpresent : 

, Mr. JiJSTICE PjVBSONS. 

Dhondiba Krishnaji and others Plaintiffs 

* versus 

The Municipal Commissioner of the City o^ Bombay Defendant,’*' 

Negligence — Easement — Eight of support of house by adjoining soil — Trinoiped 

and agent or contractor — Liability of principal for acts of contractor — 
Bombay Municipal Act (III of 1888), Sec. 627 — Notice of suit — 

What is sufficient notice. 

The plaintiffs were owners of a house consisting of a ground floor and upper story and 
measuring 7 feet in length. On the south side of the house was a gully, 8 feet 6 inches 
wide, separating it from another upper-storied house. The plaintiffs in this suit complained 
that in jS*nuary 1891 the defendant by his servants dug a trench, 8 feet deep, along the 
whole length of the gully for the purpose of laying a drain pipe, and that the work was done 
so negligently that the plaintiffs* house was injured and became in such a dangerous condi- 
tion that it had to be pulled down- The plaintiffs claimed Rs. .3,996 as damages. The 
defendant denied the negligence, and«alfcge3 that the work was not done by bis servants or 
agents, but by a contractor! 

Held,* that the defendant was ‘liable for th^ act of his contractor.. The work was 
necessarily attended with risk, And the defendant could not free himself from liability by 
employing a contrac1;or. The defendant, as well as the contractor, was liable to the plaintiffs. 

For the defendant it was contended that the notice of action given by the plaintiffs 
under section 527 of the Bombay Municipal Act (III of 1888) was insufficient. • The notice 
stated “jthat one S. L., a contractor under you,* and as such being your agent and servant, 
excavated a trench, &c.** It was argued that this was not a good notice, as it only alleged a 
c%use of action arising out of the acts of the defendant’s servants and agents, and not out of 
the acts of a contractor. 

Held, that the notice was sufficient. The section only required the notice to state with 
reasonable particularity the cause of action, and this was done. The individual by whom 
the damage was done was specified, and the acts which caused the damage were clearly set 
forth. 

Suit to recover Rs. 3,99fi-l3-0 as (jamages for loss caused to the plaintiffs by 
the negligence of the defendant. 

The plaint set forth that the plaintiffs were owners of a chawl situate^in 
Haine» Road in Bombay, consisting of a grdund floor and upper story and 
measuring 77 feet in length and 19 feet and 6 inches ,in breadth ; that on the 
south of this chawl waij a gully, 3 feet 6 inches wide, Separating the plaintiffs' 
c^awl from another upper-storied chawl ; that in January 1891, [308] the 
defendant by his servants excavated a trench, 8 feet deep, in the said gully for 
the purpose of laying a drain pipe : that the trenph was made along the whole 
lengtl) of ‘the plaintiffs’ chawl at onetime instead of being done in short 
lengths*; that the sides of the trench were left unsupported, and^ that the whole 
work ^as done so negligently that the foundation (jf the south wall of the 
plaintiffs’ chawl was undermined and^ slipped outwards, carrying* the super- 
structure with it, so that the whole building became in a dauge rout^ condi tion, 

* Suit No. 241 of 1891. 
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and, in consequence thereof, the defen^unt, under the provision of th,9 Munici- 
pal Act, caused the chawl to be pulled down, and the materials renj^oved. The 
plaintiffs claime^l Rs. 3,996-13-0 as damages. 


The plaintiffs further alleged that prior *J!o bringing the suif, on the 
27th January 1891, they had given the defendant the notice required by section 
627 (see note*) of the Bombay Municipal Act (III "of 1888). The notice was 
from the plaintiffs’ solicitors (Messrs. Payne, Gilbert and Sayani) and stated 
{inter alia) as follows: — 


“ Wo arc instructed that one Sitaram Liuxmon, a contractor under you and as such being 
your agent and servant, during the last week excavated a trench 8’ 0 ** [309 j deep in the gully 
situate on the south of our clients* chawl for the purpose of laying down a drain pipe, with 
the result that the foundations of the south wall of the chawl wore undermined and slipped 
outwards, carrying the superstructure with it, so that the south wall and other portions of 
the building wore put into the dangerous condition attributed to it by the Municipality, and 
which necessitated the proceedings taken by them to remove the chawl. * 

‘‘ The shock caused by the slipping of the south wall has also broken the north exterior 
wall of the chawl, and this wall has an horizontal crack along its whole length at a height 
from 2 to 3 feet above ground level, and the masonry to this wall ai-id to the said exterior 
walls which arc also cracked Vfill have to be r ^hailt. 

‘‘Our clients charge that the damjige to their said cha.vl was caused by the careless 
manner in which the excavation of the aforesaid trench was done. Tlie sides of the trench 
were not shored or supported in any way, and the trench was opened the full length of the 
gully instead oi in short lengths. The work^ hg-ving regard to the depth of cutting, the 
narrowness of the gully and its close proximity to “our clients’ chawl, required the utmost 
care, yet the most ordinary precautions wore neglected. 

*' Our cliouts estimate their damages at Ks. 4,000, and unless their claim is settled 
within one month from the date hereof they will take legal proceedings against y<\a in the 
High Court to enforce it, which please note. 

“Our client Dhondiba Krisbnaji resides at the bazar opposite the Victoria Garden ; 
Harriba Tukaram resides on the Parol Road ; and Raghoba Ramji resides at No. 107, 
Haines Road. They all live on their properties.” « 


The suit was filed on the 1st May^l891. 

The defendant filed a written statement. Ho denied the statements mada 
by the plaintiffs as to the excavation of the trench, the negligence, and 
stated that the excavation was made not by the defendant, his agents or servants 
as alleged in the plaint, but by a contractor. II’D also stated that, even if no 

• Note. — Section 627 of Act III (Bombay) of 1888 is as follows : — 

(J) No suit shall bo instituted against the Corporation or against the Commissioner, or a 
Deputy Commissioner, or against any Municipai officer or servant, in respect of any act done 
ic pursuance or execution or intended execution of this Act or in nspocl of any alleged neglect 
or default m the execution of this Act : 

(a) until the expiration of one idonth next after nouico in writing has boon, i^i the case 
of the Corporation, left at the chief Municipal Office, and in the case of the Commis- 
sioner or of a Deputy Municipal Commissioner or of a Municipal Officer or servant, 
delivered to b'm or left at his office or place of abode, ^'.ating with reasonable parti- 
cularity the cause oi action and the name and place of abode of the 'intending plaintiff 
and of his attorney or agent, if any, for the purpose of such suit : nor 

(b) unless it is commenced , within six months next 4fter the accrual of tho cause of 

action : ' * . 

(c) tho plaintiff shall not he permitted to go into evidence of any cause of action excep4 
such as is bet forth in the notice delivered or left by him aforesaid : 

(2) At the trial of any such suit ; 

(d) the claim, if it he for damages, shall he dismissed if tender of sufficient amends shall 
have. been made before the suit was instituted, or, if after the institution of the suit^ 
a sufficient sum of mtney is paid into Court with costs. 
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excavatiop had been made, the plain tifi^ would have been required to pull down 
the ohawl las being in a dangerous condition, and that its said condition was 
not attributable to* the excavation. The defendant also submitted that the 
notice of action given by the pinntiffs was not sufficient under section 527 of 
the Municipal Apt, and that t^ plaintiffs were ix)t. therefore, entitled to 
bring this suit. • ^ • 

Latham (Advocate-General) and Jard\ne,\oY Plaintiffs The fact that the 
defendant gave the work to a contractor does not [310] exonerate him from 
liability — Hughes v. Percival, 8 Ap. Ca., 443 ; Bowci v. Peate, 1 Q. 13. D., 321 ; 
Dalton V. Angus, 6 Ap. Ca., 740, at pp. 790, 829, 831. 

Russell and Scott, for Defendant: — They contended that the notice of suit 
of the 27th January 1891, was not sufficient under section 527 of Bora. Act 
III of 1888, and they cited Vllmaji v. The Justices of the Peace for the town of 
Calcutta, 8 Beng. li. R.. 26ff; Hteel v. The South-Eastern Railway Company, 
]S C. B., 550. 

Parsons, J. : — In dealing with this case it will be advisable to consider 
the points of law first, viz., as to the sufficiency of notice and the liability of 
the defendant for^ihe action of his contractor. 

Th^ material part of the noticeP before suit givSn to the defendant by the 
plaintiffs is as follows; (Ilis Lordship r<fad the notice of the 27th January 
above set out and continued :) It is contended that this alleges a cause of 
action arising out of the acts of the defendant’s agents and servants only 
and not out of the acts of a coni^ractoT, and that, therefore, the plaintiff cannot 
recover if the contractor has neen in default and the defendant guilty of a 
broach oi duty. The law, however, (section 527 of the Bombay Municipal 
Act, III of *1888) only requires the notice to state with reasonable particularity 
the cause of action, and I am of opinion that this has been done when it is 
stated that “ one Sitararn Laxmor^, a contractor under you and as such being 
your agent and servant, excavated a trench. Sec.'' The proposition that ho was 
an agent and servant may not be strir^tly tenable in law, but the individual 
was specified by the use of the word " contractor," his position was particular- 
ised, and the various acts which caused the damage are clearly and plainly set 
oflt. While, therefore, the plaintiffs must of course bo limited to the cause of 
actioQ in the said notice set forth, I hold that the cause of action is wide 
enough to enable the plaintiffs to maintain this suit, and I find the 5th and 
6th issues accordingly. • 

The next point is whether the defendant is liable for the acts of bia 
contractor in the present suit. The case of Ullnian v. The Justices of the Peace 
for the to\on of Calcutta, 8 Beng. L.*R., 265, has been cited to [311] show that if 
a person has to do a latwful aefe, and he employs a competent person to do tlvit 
lawful act, and damage occurs, the original employer is not liable ; (see also 
Steel v^The South-Eastern Railway Company,"!^ C. B., 550). Since, however, 
this case was decided, the law has been somewhat modified. The case 
of Dalton v. Angus, g Ap. Ca., 740, must now b'e tal^en as embodying 
the law on the subject. In that case, at page 829, Lord BLA^5KBUHN 
rfays : “Ever since Quarman v. Burnett, 6 M. & W., 499, it has been 
considered settled law that one employing* another is not liable for 
his collateral negligence,* unless the relation of master and sorvant^'oxistod 
betY^een them. So that a person employing a contractor ,to do work is 
not liable for the negligence of that contractor qj: his seivatits. On the 
other hand, a person causing something to be done, the doing of v^hioh oasts 
on him a duty, cannot escape from the responsibility attaching on him of seeing 
that duty performed by delegating it to a contractor. He may bargain* with the 
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contractor that he shall perforin the duty, and stipulate for an indemnity from 
him if it is not performed, but he cannot relieve himself from liability to those 
injured by the failure to perform it — Hole v. Sittinghourne Bailway Company^ 
6 H. A N., 488; Pickard v. Smith, 10 C. J . (N. S,), 473 ; Tarry v. Ashton, 
1 Q. B. D., 314.” And at page 831 Lord says : *‘^bea an employer 

contracts for the performance of \vork, which, properly conducted, can occasion 
no risk to his neighbour’s house which he is under obligation to support, he is 
not liable for damage arising from the negligence of the contractor. But in 
cases where the work is necessarily attended with risk, he cannot free himself 
from liability by binding the contractor to take effectual precautions. He is 
bound, as in a question with the party injured, to see that the contract is per- 
formed, and is, therefore, liable, as well as the contractor, to repair any damage 
which may be done.” 

This law is affirmed in Hughes v. Percival, 8 Ap. Ca., 443. The proposi- 
tions of law so laid down apply to the present case. The work here to be per- 
formed was hazardous, and a duty was cast on the [312] defendant in respect 
of it by reason of the plaintiffs having a right of support from the ground on 
which the defendant was operating. I find the 1st and 7th issues accordingly. 

It only remains to deal with the qudstion of fact raised in the 2od, 3rd and 
4th issues. (His Lordship referred to the evidence and continued : — ) It is 
clear that the trench was affecting the stability of the house ; while the 
trench was there, the house was sensibly getting into a more . and more 
unsafe condition ; and nothing shows this more conclusively than the fact that 
it was hurriedly filled up immediately the condition of the house became known, 
and was not proceeded with until after the house bad been pulled down. There 
is a great conflict of evidence as to the way in which the trench was dug. 
Practically speaking, I do not think that it makes very much.difference whether 
the trench was dug all at one time and along the whole front of plaintiffs' 
house, or- by lengths or along part of the front only, or whether it was shored 
at all or not, or whether a bridge of »arth was left or not. To lay the drain so 
deep and so near to the plaintiffs' house was admittedly a hazardous operation 
and one that required great care and precautions. The worse the condition of 
the plaintiffs’ house the more care and the greater precautions were necessary. 
There is no doubt that sufficient care and precautions were not taken, and the 
result was that the plaintiffs’ house was undermined, its foundations slipped, its 
floor and walls cracked, and became unsafe and rumous. The evidence of H. A. 
Kanga as to the condition of the trench, when he saw it, is very strong ; there is 
no evidence on the defendant’s side at all to bo comparpd with it for certainty 
or credibility. 1 must believe him fully. w to the facts on which ho has given 
evidence. It is quite clear that there was no shoring used in the trench. No 
^o witnesses for the defendant agree as to the extent of the shoring they allege 
was there. Moreover, if there^ had been shoring, it would have been known 
what was done with it when the trench was so hurriedly filled up. Not much 
reliance can bo placed on witnesses who, we find, see shoring which never 
existed, and who do not see a trench feet long by 2*foot deeq, which the con- 
tractor of the work, Kesow himself, a witness called by the defendant, says that 
he excavated. If the witnesses wqpld [313] not see this trench, it is hardly sur- 
prising that they would not see the much deeper trenfih that evidently was there. 

It is un jocessary tasay mdre or discuss the evidence at any greater detail. 

I have purposely not gone into the export evidence, the evidence, that is, of persons 
who examined the premises after the gaischief had been done and the plaintiffs^ 
bouse demolished, for, as 1 said before, it is, in my opinion, almost useless. It 
is no atsistanop to be told in one breath that a crack might be caused in ono 
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way, and anotfier breath that it mighti also be caused in two or three other 
ways. No doubt such injuries as this house had sustained might have been 
caused in other ways than by the disturbance of the trench, but tjiey could have 
been caused by*it ; and on the evid^^nce it is clear that, in point of fact, they 
were caused by it, apd by nothing ei^e. ‘ , 

I find the issues 2, 3 and 4 accordingly. iThe amount of damages claimed 
has hardly been disputed, and is proved in the ease. I pass a decree for the 
plaintiffs for Rs. 3,812-7-0 and costs. ^ 

Attorneys for the Plaintiffs : — Messrs. Payne, Gilbert and Sayani. 
Attorneys for the Defendant : — Messrs. Crawford, Burder, Bucktand and 
Bayley, 


NOTES. 

fAe rcgardf: liability for the negligence of the contractor, see also 4 Bora., L. K., 914 ; 
Handaker 9, Idle U,D.C., (1896) 1 Q.B. 335 G. A.; Penny v. Wimbledon Urban Council, (1893) 

2Q. B. 72C. A.] 
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INSOLVENT ifURIBDICTIC»T. 

The 13th, 20th, 2Gth, 27th and 2Hth July, and 4th, 5th and 6th August, 1H92, 

• Present : 

Mr. Ju5ti6k Farran. 

4n the matter of Hormarji Ardesir Jlormarji, an insolvent. 

• • 

Insolvency — Indthn Insolvent Act (Slat. 1 1 a.nd 12 F?c., c, 2L), Secs, 60 and 
61 — Conduct of insolvent amounting to offences within those sections — Con- 
duct of insolvent considered with refereijce to the following charges^ filed 
against himhy opposing creditors, viz., reckL^s speculation] contracting 
^ debts without reasonable expectationjof paying them ; misconduct in 
contracting debts ; concealment of projierty ; obtaining forbearance 
by false representations ; contracting debts by false pretences ; 

• undue preference. 

The insolvent had for many years carried on business in Bombay as a merchant. His 
firm (Messrs. B. and A. Hormarji) had boon established in 1830 by his uncle and father. On 
the death of the latter in 1882 the insolvonk .was left the sole surviving partner, and from 
that time until his failure the carried on the business 1311 i alone. The failure took place 
in April 1691, and on the 1st May 1891, he w*as adjudicated an insolvent. His liabilities 
were stated to be Rs. 47,98,591 ; his good assets Rb. 6,13,903 and his doubtful assets 
Rs. 60,014. His discharge was opposed by six banks in Bomb?^ with which he bad had 
dealings. The grounds of opposition were as follows : — • 

* (1) Reckless speculation ; (2) contracting d,obts without any reasoniible oxpecL^ion, at 
the time when the same was contracted, of paying the same ; (3) gross misconduct in con- 
tracting debts ; (4) concealment of property ; (.5) obtaining forbearance from the opposing 
creditors by making false representations to them ; (C) contracting debts by means, of false 
preteacea; (7) fraudulently and with intent of diminishing the sum to be divided among his 
creditors, *or of giving *an undue preference to creditors, having dischar^eS a debt due by 
the insolvent. • 

It appeared that down to the end of 1889 tLcre was nothing in. the dealings of the firm 
to which objection could be taken. In the first half of the year aISQO ho must havq sustained 
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heavy loss, as his mercantile assets over liabilities, which on 31st Deoemb<}r 1869, were 
Bs. 5,50,794, were on tbe 30th June 1890, 'reduced to Bs. 2,29,612. The chai'gos, however, 
against the insolvent were based upon his conduct subsequently to the latter date. On that 
day (30th June 1890.) the insolvent nominally po jsessed four lakhs of rupees, the saleable 
value of which was about 2^ lakhs. With his fim^ices in this state Ijhe insolvent speculated 
in exchange, and in six months (m 2 .,.Jbefore the 3 1 at December 1890,) he had lost his four 
lakhs of nominal capital, and 19 or 98 lakhs of rupees besides. The Court held, 

(1) As to the first ground of opposition, that the insolvent was guilty of rash and reckless 
speculation. This, however, was not an offence within the meaning of section 51 of the Indian 
Insolvent Act (11 and 12 Vic., c. 21). When the insolvent entered into the contracts which 
had resulted in the loss he had a fair capital, and though his speculations were excessive in 
amount ho had a fairly reasonable expectation that there would not be such a fall in exchange 
as would more than absorb his assets. 

(2) As to the second and third grounds of opposition, that they were proved in respect of 
the insolvent’s transaction subsequently to December 1890, and that the insolvent was guilty 
of gross misconduct in contracting debts having no reasonable or probable expectation^ at 
the time when they were contracted, of paying them, and that his conduct fell within the 
purview of section 51 of the Indian Insolvent Act. In December 1890. the insolvent was 
bankrupt to the extent (at all events) of over 10 lakhs, and had on hand largo forward con- 
tracts which then showed a further probabl<« Iwss. In that position he entered mto further 
largo speculative sales of exchange. Ha had then no assets with which to meet any loss. 

(8) As to the fourth ground of opposition, that it was proved. 

(4) As to the fifth ground of opposition, that it was not established. Oi* 18th April 
1891, the insolvent called a meeting of [creditors ^and laid a not very candid or truthful 
statement of his allairs before them. Nothing was then arranged, and the meeting was adjourn- 
ed for a week, in order that a committee should examine the insolvent’s position,, (^c. It was 
understood and arranged that in tbe meantime no steps i^'bould be taken against the insol- 
vent, and that he should keep [815] his affairs in siafu quo. The inserfvent, howcv&r, swore 
that he understood he was to make no large paymisrits, but that he was to keep tbe firm 
going. During that week the insolvent paid Bs. 8.198 due on a bill to one of tbe banks 
and Bs. 4^2 on redraft account, a few infjignificant current expenses and Bs. 1,000 to his 
solicitors, who were preparing a trust-deed to be carried before the creditors. The Court 
was of opinion that the conduct of the insolvent in making these payments did not amount 
to the offence charged in the fifth ground of opposition, viz., obtaining forbearance from 
the opposing creditors by making false representations to them. 

(5) As to the sixth ground, that it was not established. On the 14th March the insolvent 
in answers to enquiries had assured the manager of the Chartered Hank that his firm was 
quite sound and solvent, it being then to his knowledge hopelessly insolvent. On that day 
the manager aecepted the insolvent’s bills for £20,000 for which security was given and 
subsequently the insolvent sold one of his own bills for £10,000 to the bank. This, however, 
was in pursuance of a previous contract. The evidence of the rianagor showed that it was 
because of this contract, and not because of tho false representation of the insolvent, that ho 
purchased the draft for £10,000. The Court was /)f opinion that the transaction did not 
come within section 50. 

(6) As to seventh grourd (undue preference), that it was not proved. On the ICth April 
1891, the day but onC before the insolvent hold a meeting of his'creditors.eho sent .£5,000 'bo 
Messrs, felliott Sons in England. That firm had accepted bills of the in.solvont which He 
was bound to take up, but tho earliest di^not fall due until t^ho 20th May 1891. His practice 
had been to remit money a day or two before bills became diic. Tho Court was of opinion 
that the transaction was not an undue preference within section 50. It was no doi^bt a 
voluntary paymSrft, but it wa«^ not shown to bo a fraudulent discharge of a debt within the 
section. A mere voluntary jiayment of a debt is not within the purview of the section. 
Suoh a payment m\ist be fraudulent and must be made with tho intent of diminishing the 
sum to be divided amongst croditors, or of giving an undue preference to any of the creditors. 
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From the mo^o fact of a voluntary payment, fraud of a penal nature cannot bo inferred. Here 
nothing more was proved than a voluntary payment by a man in insolvent circumstances. 
The insolvent know ho wA.s in difficulties, but was of so sanguitie a nature khat he believed he 
could surmount them, and so £5,000 w^e^e sent rather vnth a view t^: keep up his English 
connection than with t^e fraudulent inteiyt of giving an undue preference. Where an undue 
preforonco is made penal the Court must be satisfied that the guilty intention necessary to 
constitute the ofionco existed in the mind of the insnlvent, and ought not to assume it unless 
the circumstances point to no other probable conclusion. 

The release by an insolvent of adebt*dueto him without receiving payment would 
undoubtedly fall within the scope of section 50 of the Indian Insolvent Act (Slat. 11 and 12 
Vic., c. 21). 

The insolvent for many years carried on business as a merciiaut in Bombay 
under the firm of Messrs. B. and A. Hormarji A Co. [316] lie was adjudicated 
an insolvent on the 1st Ma^ 1B91. His liabilities wore stated to be 
Eg. 47,^,591, his good assets to he Rs. 5,13,903. and his doubtful assets to be 
Rs. 60,0U. 

His discharge was opposed by the Chartered Mercantile Bank, the Char- 
tered Bank of India, Australia and China, the National Bank of India, the 
Hongkong and Shanghai Bank, the A^a Bank and tl^e New Oriental Bank. 

The grounds of opposition filed were as iollowa : — 

(1) Reckless speculation, 

(‘2) Contracting debts without any reasonable expectation, at the time 
when the same was contracted, c\f paytng the same. 

(3) Gross miscondnet in contracting debts. 

. (4) Copcealment of property. 

(5J Obtaining forboaran*oe from the opposing creditors by making false 
representations to them. 

The above grounds of opposition were common to all the opposing creditors 
The Chartered Bank also filed a separate ground of opposition, vi.t . : — 

(6) Contracting debts by means of false piutences. 

After the cross-examination of the insolvent, leave was given to file a 
further ground of opposition, : — 

t?) Fraudulently and with intent of diminishing tlie sum to be divided 
among his creditors, or of giving an undue preference to creditors, having 
discharged a debt due by tho insolvent. 

lie now applied for his discharge under section 47 of the Indian Insolvent 
Act, Stat. 11 and 12 Vic., c. 21, 

Inverarity and Scott for the Opbosing Creditors : — They cited, as to the first 
three grounds of opposition, Ex parte Heyn, L. R,, 2 Ch., 650 ; Ex parte Johnson^ 
4 DeG.^and 8m., 25 ; A’a; par HorTi/ord, 4 DeG. and Sm., 29, Ex parte Rufford, 
2 DeGf M. and G., 234 ; Ex parte White, 14 Q. B. D., 600 ; Ex parte Salaman, 14 
Q. B. D., 936. As to undue preference, Nunes v. Carter^ L. R., 1 P. C. , at p. 348, 
nor Lord Westbury ; hroion v. Kempton, 19 L. J. (C. JP.), Ig9 ; Rust v. Cooper, 
2 Cowp . 629," at p. 634 ; Hu tche r y, Stead, L. R., 7 Eng. and Ir. Ap., 839; 
[817] In re Skegg, 25 Q. B. D., 505 ; Ex parte Griffith, 23 Ch. D., 69 ; Ex parte 
Hill, 23 Ch. D., 695 ; Singleton v. Butler, 2*Bos,«& P., 283 ; Wilson v. Balfour, 
2 Campbell, 579. As to false pretences, Reg, v. Welman, 6 Cox , Cr. Ca., 153 ; Reg, 
V. Willot, 12 Cox.,Cr. Ca., 68. Reference was also made to seetjons 50 and 24 
of the Indian Insolvent Act; Stat. 11 and 12 Vic., c. 21^corrospo<iding to sections 
48 and 32 of Stat. 7 Gep. Ill, c. 57. .Also to Stat. 1 and 2 \yill. 4V, c. 56 ; 
English Bankruptcy Act, 1849 ; Stat. 12 and 13 Vic., c. ’lOd, s. 25Q ; Stat, 24 
and 25* Vic., c. 154, s. 221 ; Stat. 32 and 33 Vic., c. 71, s. 13. 
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Lang (Acting Advocate-General). and Russell for the Insolvent : — 
They cited Morgan v. Brundrctt, 5 B & Ad., 289 ; Ex parte Downman, 32 L. J., 
(Bankruptcy), A9 ; Miller v. Sheo Vershad, L. R., 10 Ind. Ap., 98 ; Ex parte 
Jenkins, 39 W. Rep., 430 ; Punnett v. Vinaykk Pandurang, 9 Bom. H. 0. Rep., 
27. Tliey referred to Stat. 12 and 13 Vic., v'^106 ; 8tat. 6 G^30. IV, c. 16, s. 73. 

Farran, J. : — Hormarji Ardijsir was ?^djudica.iDed an insolvent on the 1st 
May 1891 The debts and liabilities of the insolvent, as stated in his schedule, 
amount to Rs. 47,98,591-13-7, against wh\ch ho was possessed of assets amount- 
ing to Rs. 12 or 14 lakhs according to the value to be properly placed upon 
them. They have realized Ra 11,86,826-8-4. There may possibly be sums 
still recoverable from certain insolvent estates, and from the firm of Matheson 
& Co., of London, but substantially the above are the figures which I have to 
take into account in dealing with this matter. 

The insolvent now seeks for his personal fftscharge under section 47 of the 
Indian Insolvent Act, 11 and 12 Vic., c. 21. His discharge is opposefi by felj© 
following banks, wlio are his creditors for the following sums : — The Chartered 
Mercantile Bank, Rs 4,05,430-10-1 ; the Hongkong and Shanghai Bank, 
Rs. 9,92,403- 1 1 -6 ; the National Bank. Rs. 8,65,622-14- 10 the Agra Bank, 
Rs. 12,42,774-0-11; the^ Chartered Bark, Rs. 2,16,336-1-8; and ^ the New 
Oriental Bank, Rs. 3,38,123-4-5. , These sums aggregate Rs. 38,60,690-11-5. 
The remaining creditors are creditors [318] for, comparatively speaking, 
small sums, from Rs. 5,000 downward.s, except Mulchand, who is, a creditor 
for Rs. 11,327-1-5, for brokerage; Kjushalchand, who is a creditor for 
Rs. 14,818-7, in respect of a draft sold against pearls, of which account 
sales were not received when the schedule was 'made up; Premchund 
Roychund, who is a creditor* for Rs. 14,754-6-9, for his sha^e’ in tlm 
Coorla Mill commission, which he had not received ; and Jthe Comptoir de 
Paris, who are creditors for Rs. 17,250-12-2; anu also excepting John Elliott 
& Sons, of London, who are creditors forks. 3,33,120-12-11 ; and Matheson & 
Co., of Loudon, who are entered in the schedule as creditors for Rs. 2,58, 195-9-5 ; 
but on the other side are entered as debtors in Rs. 4,91,187-8-9. These ascounts 
of Matheson & Go., are not as yet adjusted, and the balance may be in favour of 
the insolvent. If this is so, the total debts of the insolvent will be reduced by 
about Rs. 2,58,195-9-5 which would bring them to Rs. 45,40,396-4-2. The 
above figures have not been proved before me, hut they are taken from the 
schedule, and may ho assumed, for the purpose of fhis enquiry, to be correct. 
It may, therefore be taken, that the principal creditors of the insolvent, with 
the exception of .lohn Elliott & Sons, of London, are all opposing his discharge. 

Tlie grounds of opposition filed were.“»(l) Reckless speculation (2) con- 
tracting debts without having anv reasonable or probable expectation, at the 
tiftio when the same were contracted, of paying tlie same ; (3) gross misconduct 
in contracting debts, in tliat his whole dehts.so greatly exceeded his moans of 
providing for the payment that during the time when the same were in course 
of being contracted (reference being had to his actual SjUd expected property) 
as to sjiow gross* misconduct in contracting the same ; (4) concealment d¥ 
property ; (5) obtaining forbearance from the opposing creditors by making 
false representations to them. ^ Theiie grounds of opposition are common to all 
the opposing creditors. The Chartered Bank has filed a ground on its own 
behalf in addition to the above, which it also relies on ; (6) contracting debts 

by means of fal4j3 pretences. • 

At the close of the cros.s-oxamin/ition of the , insolvent, counsel for 
the Cbart^ed Mercantile Bank applied for leave to add [319] several 
other grounds of opposition. All of the facts relied upon in ivapport 
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of these* were known to the oppoying creditors when they filed the 
above grounds, or were within their means of knowledge. I refused to allow 
thi8*to be done in the greater member of cases ; as, for reasops which I then 
gave, I considered that the insolvspt might have been prejudiced in his defence 
by not having*had» them put forward and relied upctfi at an earlier stage of 
the case, and as I thought* that the power •given to the Court by Rule 20 
should be exercised with great caution. I aHowed a ground of opposition resting 
on an admitted payment of a sum of £5,000 to John Elliott & Co. by the 
insolvent on the eve of his insolvency to bo added, as the facts relating to it 
were within the actual knowledge of the insolvent, and of no one else. It is 
now added as ground (7), viz. fraudulently, witn intent of diminishing the sum 
to be divided among his (sreditors, or of giving an undue preference to creditors, 
having discharged a debt due from the insolvent. 

The first ground of opposition is not within the words of section 50 or 
51 of tlie Insolvent Act, — that is to say, it is not specifically stated as a 
ground for putting the provisions of either of these two sections in force. I 
have no doubt but that, if it were proved, T should be justified on account of it 
in adjourning the* insolvent’s discharge under section 47 of the Act. It has 
been so i;uled in Re Gopal Chunder Se^l, 2 Houlnois,^ 119, but I considfir that 
unless the facta bring the case within the se^cond and third heads of opposition, 
I have no jurisdiction to treat it as an offence under section 51. It clearly does 
not fall witliin the purview of section 50. 

The insolvent at the time his adjudication was the sole owner of the 
firm of B. & A. Horm%rji. The firm had been established in 1830 by the 
uncle and father of the insolvent. On the death of the latter in 1882 the in- 
Solvent w^fs left as the sole surviving partner, and continued so until his 
failure. There ii^no evidence as to what the capital of the firm was when the 
insolvent became the sole owner it, but since the adjudication, balance- 
sheets have been prepared at the expense of the estate, [320] and under the 
supervision of the insolvent, which purport to show the position of tlie firm at 
the close of 1886 and subsequent years. These balance-sheets have been com- 
piled from the accounts in the ledgers of the firm. Their accuracy was not 
disputed before me, save in two particufars, which are these : — 

fl) Towards the close of each year it was not uncommon for the firm to 
draw and sell bills of exchange on London constituents, and receiving the pro- 
ceeds, to place them to the 'credit of the firm with some of its bankers. The 
sums thus received by the insolvent’s firm wore received for the purpose of 
being reqiitted to London to meet the bills thus drawn which had to be met by 
the firm, and being thus credited irf the books appear as part of the assets of 
the firm. Against th^t asset the liability to meet the bill should of course 
appear ^as a debit of the firm. It was, however, the practice not to enter tFiat 
debit m the accounts of the yeaij about to close. The practice was to enter 
that debit at the beginning of the following year, wheyi the proceeds of the hill 
were remitted by wire or otherwise to London to meefr the bill. The moneys, 
.when drawn flom the bankers tor this-purpose and remitted, were credited to 
the hanking accounts and debited to the constituent on whom the bill was 
drawn, and the bill dra^yD was at the sauM tirqp placed to his credit. The 
accounts then became correct in the following year. This practice, it was said, 
waflS adopted in orijer to enable the constituents’ accounts to be balanced to the 
end of the year, so that it might exactly tally with the account of the London 
constituents as balance^ in London to .the end of the year. There was nothing 
improper in this way of keeping the books ; but whenever’it occurred, the 
balance-sheets, made up from the ledgers, failed to show the true ppsition of 
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fche firm by the amount of bills drawn ‘^n London and sold and nob entered in 
the balance-sheets as a liability, thougli tlie proceeds of such bills appear in 
them as an assetf. I shall hereafter, for the sake of brevity, refer to such bills 
as “ suspense bills.” 

(2) The other particular in which bh(/ balance-sheetit to is 

that the assets of the firm are said to bo overvalued in them. This objection 
is principally urged against the valuation of the Goorla shares of the insolvent. 
The value of [321] the assets is put down in the balance-sheets as it is shown 
in the lodgers. The original coat price is entered there. In this respect the 
opposing creditors ask the Court, I think, to adopt too strict a view. When a 
merchant is about to embark upon a large speculation he is bound to consider 
his position in order to ascertain whether, if it results in loss, his assets 
will sullljce to meet the probable loss. In estimating his assets for this 
purpose, he is of course under an obligation not to fraudulently or dis- 
honestly overvalue them, hue. on the odfier hand, lie is not bcyind to 
subject each item to a strict scrutiny. A sanguine man will estimate the 
value of his ass(3ts at a liigher figure than a more desponding or perhaps a 
more cautious man will do. In ]udging of a man’s conduct by after 
events, I think that the Court should acquit him of moral or commercial 
impropriety if he estimates his assets honestly at too figure which he at the 
time of entering into the speculation believed that they were worth. The 
balance-sheet for 1886 shows an excess of assets over liabilities of Rs. 5,08,928; 
that of 1887 shows an excess of Bs. 6,04,22() ; that of 1888 shows an 
excess of Rs. 5,93,933 ; that of 1889 sho\Vs an, excess of Rs. 5,50,794 ; and that 
of the first six months of 1890, ending .lune 30bh; shows an excess of 
Rs. 2,29,612 These balances are made up aft/er the drawings of the ^Insolvent 
for eac’n year (whatever they may have amounted* to) had boon entered in the 
books. The Hormarji house property is not incln'led arnongrfb the assets. 

The insolvent states that during this period, ending 30th June 1890, 
ho was doing a safe and profitable business which brought him in an 
income of about one lakh of rupees t per annum. The business was ^partly 
commercial, p.irtly financial, but the latter portion of it was the more 
important. It is necessary to consider its nature and extent. The tranaap- 
bions were carried on with Hamborough k Co., Matlieson k Co., the 
Chartered Mercantile Bank in London, the National Bank of India in 
London, and on a small scale with Elliott k Co. Tliey were complicated. 
1 will describe the nature of them with llarnbofough Go. The insolvent 
used to draw bills <3n Ilamborougl' & Co. usually at foui months’ usance. 
Those he sold in Bombav. With the proceeds he purchased bills drawn at 
six months’ usance. [322] Thus his transftetions were more or less simultane- 
ous. The six raontlis’ bills he remitted to IIamhorough*'& Co. with directions 
to "discount them, and with the proceeds to take up the four months’ bills. 
The profit on the transaction consisted io a nice calculation of the London 
discount rate as compared with the cost in Bombay of the six months’ bills. 
To enable him to make this calculation he received cjiidy a telegram giving 
the Lop^ion rates.* Somotifiies the bills drawn on JIaiiiborough & Go. werq 
demand bills, which he sold, and with the proceeds purchased six months’ bills. 
By wire he advised Hainl)oroiv;li & ^do, to discount the six months’ bills to 
arrive, aj;id thus secured blio rate. The profit was made m the same .way as 
in the case of the four rnonths’* bills. Boraobimea ho drew demand bills'on 
Hamborough k po., sold bliem in Bombay, used the proceeds until the dbmand 
drafts were* about to fall due, and then remitted the^ proceeds of the demand 
drafts or their equivalent by wire to meet trie demand drafts. The profit in this 
case was that acquired by the use of the money in Bombay. 
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Wifchf Matheson k Co. fche process ^as different. He drew on them at; four 

months’, aud sold the bills in Bombay, remitted the proceeds by wire (tele- 
graphic transfers) o'n demand bills to Matheson & Go. In l^ondon, Messrs. 
Matheson & Co. allowed him interest on the proceeds received from the tele- 
graphic transfers oy demand bills aU5 per cent, until the {our months’ bills became 
due, and then met the four months’ bills with such proceeds. The transactions 
with the banks were similar, and tht^re were* subsidiary arrangements which it is 
not necessary to detail. The financial business with Messrs. Elliott & Sons was 
comparatively small in amount. Tlfe insolvent stated that ho needed to sell 
and buy bills to meet the requirements of thjs class of his business to the 
extent of about a million pounds sterling per annum. As about three sets were 
drawn during the year there would be about £300,000 to £400, 00(^ cui rent at a 
time. It will readily bo seen that a very small rate of profit in discount on 
such largo sums would bring in a considerable) income. The amouT)ts 1 have 
gjven aye only rough estimates. It would appear from the cross-examination 
of the insolvent that the figures are probably understated. The statement of 
[828] the mode of business is not intended either to be strictly accurate. 

With reference to this financial business it is to be observed ; — (l) That 
it rested solely on credit and could^ot bo carried pn unless the parties to it 
were in tigh repute as to their solvency in the commercial world. (2) That, 
resting as ic did upon credit it required liJtle, if any, capital of the insolvent 
to be embarked in it, and enabled him to keep all, or almost all, his capital 
invested in shares and Government notes upon which he received dividends and 
interest, and it also enabled huh to finance the Coorla Mills, of which he was 
the agent. (3) That Us long as it w^as carried on through perfectly solvent 
houses, tTiojfe was little, if any, risk of loss. . As the transactions .were embarked 
in on a calculation based up&n actual discount rates and the actual state of the 
money market, it was not in its nature speculative The element of specula- 
tion entered into it when forw'ard contracts in exchange were made in order to 
obtain favourable rates for the hills, which the insolvent proposed draw for 
his financial undertakings. The houses with which the insolvent did business 
were houses, it is admitted, of first-class repute. The evidence before me does 
n©t enable me to determine with exactness whether those a priori conclusions 
were borne out by corresponding results, except that the insolvent stated that 
it was so. There wore no profit and loss accounts for each year put in evidence, 
and the balance-sheets, on Recount of the suspense bills not appearing in them, 
and the drawings of the insolvent for each year not being shown, are only 
approximate guides. The small variation in them down to 31st December 
1889, however, lends confirmation to the insolvent’s statement. The fair 
inferences to he drawn from them, coupled with the evidence of the insolvent, 
is that the capital of the firm did not materially alter in amount down to that 
date, awd thut ho drew out for expenditure, in one form or other, all the profits 
of the Brrn, and possibly a little ntore. 

In addition to the above financial business, thh, firm did ordinary com - 
-oaercial busincigs, taking consignments of produce, pearls, sale in England 

hn account of native shippers, [324]’ and selling goods consigned to the firm 
here from abroad. There is no evidence as to the extent of this business. It 
seems to .have been of the ordinary character, and conducted with prudence. 
To^carfy it on would require the sale of billg against produce in Bombay to a 
considerable extent. • • * 

Down to the close of the year ^1889 there is nothing, therefore, shown 
against the insolvent to which exception can be successfully taken. In the 
first half of 1890 the insolvent must have met with heavy losses. His mercantile 
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assets above liabilities, which on the 31st December 1889* stood at Bs.. 5,50,794. 
were reduced on the 30th June 1890, to Bs. 2,29,612. This peiiod has not 
been examined .into, and the cause, therefore, of the loss has not been shown. 
The charges against the insolvent are based upon his conduct subsequently to 
the latter date. It becomes, therefore*, iieceseary to consider his* exact position 
on the 30th June 1890, as it appears from the balance-sheet (Exhibit No. 6 ). 

(After stating the figures Ilis Lordship continued) : — Adding this to his 
mercantile capital, the insolvent’s estate^ upon the most favourable estimate 
showed a balance in his favour of four lakhs on the 30th June 1890. It was, 
however, in a very embarrassed position. Except in the Oriental Bank, the 
accounts in all the other banks were largely overdrawn, to the extent of more 
than Bs. 5,30,000, on, I presume, the security of bis available property. How- 
ever, he nominally possessed four lakhs. Its sah^able value was about lakhs. 

With his finances in this state the insolvent began (or rather continued, 
for he began his operations earlier in the year) to speculate in exchange, or, 
as he expressed it, “ to work for a rise in exchange.’' The silver market, which 
governs exchange, was then in a very excited state. " Working for a rise in 
exchange” was, in effect, che same as making large purchases of silveL deliver- 
able to him at forward dates. On account of the great number of exchange 
transactions which the firm necessarily had to enter into for the purpose of its 
financial business, it is very difficult to separate these sp(3culative transactions 
in exchange from the rest of the business. The two, in fact, were worked, 
the one with the other. This difficulty is increased- by the insolvent not 
[32S] having handed over any register of his forward contracts to thR Official 
Assignee. It would be possible to ascertain the particulars and amount of the 
forward contracts from the lists of sales and pui chases made ot*'t by the different 
banks, but the process would be a laborious one. From fear of falling into error 
I have rpfi;ained from it. A less accurate estimate is sufficient for the purposes 
of this judgment. In 1890, the insoh ent sold bills to the extent of £4,071,800, 
and bought m the same year bills amounting to £2,681,400. The latter 
figure does not include some bills which he purchased from Messrs. Balii 
Brothers and Messrs. Volkart Brothers. The deduction of a million pound.s from 
each side on account of the insolvent’s financial business leaves his speculutive 
business as sales, £3,071,800 ; and purchases, £1,681,400 ; the latter figure being 
liable to increase on account of purchases from Messrs. Balli Brothers and 
Messrs. Volkart Brothers. These speculative transactions were, therefore, 
entered into on an enormous scale. Unfortunately, I cannot divide the figures 
between the early and the latter half of theVear 1890. The insolvent’s* account 
shows a total loss in exchange between 30th June 1890, and his failure in 1891 
of ^s. 37,50,725. In the statement he made out for his creditors in April 1891, 
he roughly divided liia losses into period^, putting the net losses, *«whioh 
meant his realised lossps, from the Ist of July to the ILth of November 
1890, at Bs. 16,49.951 -7-r3 and from the latter date to tfie 3 lBt December 1890, 
at Bs. 2s34, 802-3-0 This statement makes tho total losses in exchange to be 
Bs. 32,54,836-1 1-9 only, which is too small. The above figures are, therefore, 
probably under- estimated. Xhe statement, however^ was made out for the 
insolvent himself, and he admits the figures to he correct as far as they go. The 
balance- 9 heetp 1 ja.de out down ter 31st December 1890, make the insolvent’s 
mercantile assets to be Igss than his liabilities by Bs. 6,11,^69 ; or, when the 
Hormarji house is taken into calculation,^ by Bs. 4,11,669. This balance-sheet is, 
however, v^holly incorrect, in not including “ suspense bills ” to the extent, as 
estimated* by the inaolvetit, of £170,000. 
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On thft 31 st December 1890, fcherefote, the insolvent's liabilities must have 
exceeded his iissets by considerably more than [3263 20,00,000. The loss on 

speculation by this mode of coinpi^tation arnounl/od to at least 23*lakhs of rupees 
between July*lst and December .Whether this figure is taken on the 

insolvent's statbme’tt, the result is, that the insolvent, starting with a nominal 
capital of 4 lakhs, had in these enormous speifulations lost it, and some 19 or 
23 lakhs of rupees besides, before the 31st Decefnhor. Within the limits of his 
moans the insolvent was at liberty tp speculate if ho pleased, hut this specula- 
tion is, in my judgment, far in excess of the amount which his capital, as it 
stood in July 1890, justified him in entering into. The result is the siirrie if the 
final account is considered. Starting in July 1890, with a nominal capital of 
4 lakhs, ho has lost before May 1891, at least Hs. 37,00,000. 

This, in my judgment, aippunts to speculation botli rash and reckless. 
That, however, as I have said, is not, in terms, an offence under section 51 of 
the Indian Insolvent Act. What 1 have to determine under that section 
is, whether the insolvent’s debts, or any of them, were contracted without his 
having any reasonable or probable expectation, at the time when he contracted 
them, of paying tile same, or whether liis whole debts so greatly exceeded his 
means of iproviding for the payment thdlreof during tho*bime when the same were 
in the course of being contracted (reference hting had to his actual and expected 
property) as to show gross misconduct in contracting the same. Now as to the 
contracts, ^vhich culminated in the loss of Us. 16 lakhs or more in November 
1890, I do not think I shall he jiy^tifiod in holding that they were entered into 
without reasonable or probable expectation of fulfilling them in paying the losses 
which might result from their breach. Wlion tlie insolvent entered into them, 
hu had a faii*capital ; though fjie rise in the silvor market had been rapid and con* 
sideraffle, there was not, according to the advice under whicli the insolvent acted, 
any apparent reason why theio sln^ild be any rapid or cousiderahlc fall, and 
appearances pointed onl>- to orilinary finctnafions of the nnirkct and a. probable 
rise. The insolvent, therefore, though his torward c<nitracts in the beginning of 
the second half of 1890 were ('xcessivo in ainount, hiul a fairly reasonable 
expectation that there would not be a fall in exchange, or, at all events, such a 
fail as would more than absorb his assets. 

[327] The ])osition in November and December 1890, had, however, 
changed. The insolvent was then bankrupt to the (jxtent of 16 to 20 or 23 
lakhs. It is not very matenaf which figure is adopted, and, moreover, had on hand 
forward contracts to a largo extent, which then .showed a further probable loss. 
In this position ho entered into further large speculative sales of exchange. I 
caimot give the exact figures without an elaborate examination of the returns 
made by^ the bank, bul^ tlio bills sold by tlio insolvent in 1891, before his failiye 
in April, amounted to .tl, 365, 700, while those purchased by him were £J ,847,900. 
A considerable number of the lattet wore cross purchases to close previous sale 
transactions. Deducting one-third of a million sterlir?^ from the figures on the 
jQjiher side, for financial bills sold and purchased, we find tj:uit he sold about 
£1,000,000 wd*en absolutely and irroCrievablv insolvent. In so far tfs these 
transactions consisted of hills sold under forward contracts, the action of the 
insolvent was .simply gambling with the hione^a of the banks. From an 
examination of the list of .sales of hills made out by the hanks, ] have sTatistied 
my%elf that the £L|£)00,000 of bills sold included a largo amount pt forward ^ale ; 
the insolvent indeed liimself admits it. This gaml4ing with the crediLors’ 
moneys had been going on at least as far back as the 11th Novembel 1890. It 
would perhaps be incorrect to say that the insolvent whe’n lie contracted fresih 
liabilities after lltb November 1890, had no probable dr reasonable expectations 
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of being able to pay them, for by kqfbping up appearances and selling more 
bills ho might have expected to be able to satisfy these particular 'liabilities by 
incurring fresh <^nQs, but I cannot entertain any doubt, biit that the liabilities 
incurred in respect of forward contracts after the 11th November 1890, were, 
when they ripened into-debts, such as to indicate gross misconduct in contract- 
ing the same. The assets with which he could hobo to meet them were a huge 
minus quantity. 

I am, therefore, of opinion that the tlvrd ground of opposition is established, 
and that the insolvent’s conduct falls within the purview of section 51 of the 
Act. It is argued by the Advocate-General that the conduct of the banks in 
entering into these forward contracts with the insolvent was such that they 
are not [328] now entitled to oppose his discharge upon the above ground. I 
do not yield to that argument. No doubt the Board of the Chartered Bank 
thought that he was speculating. The Home B5ard advised their Bombay agent 
of this at the end of 1890, and several times again in 1891, and the agent entered 
into few fresh unsecured transactions with him after that. In January it 
was proposed that all the banks should make up a statement, so as to ascertain 
the extent of Hormarji’s dealings, but nothing eamo ol it.# Tho managers at 
ths beginning of 1891, or, quite at the 6rd/)f 1B90, called the broker Mr. Weber’s 
attention to the magnitude of the insolvent’s operations. I think that at this 
time they certainly suspected that Mr. Hormarii was speculating. It would, 
however, have been a strong measure to iiave refused bis forward b.ills at that 
time. It is the business of the hanks to sell their own bills, forward as well as 
ready, and to cover tiiernselves by buying tlie forward or ready bills of mer- 
chants. When this is done there is no speculation. It is dillicultfor banka to 
inquire, in tho case of merchants oflering to sell tfieir forward b|llil, whether 
they are speculative sales or not. 

I think that 1 should not bo juatifi^'d in deciding that banks forfeit the 
protection which the provisions of section 51 afford them, because they do not 
refuse the forward bills of a linance-hpuse like Ilormarji’a, which they believed 
to be solvent, on the suspicion that they are speculative in character. A's to the 
position and strength of the house, tlje magnitude of its operations for so many 
years, and the boastful way in which Hormarji was accustomed to speak ’of 
his firn'i, no doubt misled them. At tbe same time the extreme facilities which 
the banks afforded tiie insolvent in carrying on his speculations must have been 
a great temptation to him to continue them. I bhall take this into account 
when dealing with the insolvent’s conduct. 

The fifth ground of opposition, tliat of obtaining forbearance fraoidulently 
and by mouns of false pretences, 1 do not 6onsidor to be established. On the 
IQth of April 1891, tlie insolvent called a mooting of the Wink managers, and laid 
a not very candid or ti uthful statoment of hi.s affairs before them. Notlyng was 
[829] then arranged, and tlie meeting was •adjourned for a week, but •a com- 
mittee of inspection on bs-half of tho hanks to examine theio.solvent’s position, and 
that tho insolvent^shoufd lay some definite proposal btjfore tiie banks. It 
understood at the meeting and ex])r(^8sed that the hanks in the interval should 
take no steps against Hormarji, and that he should keep his affairs in Uaiu quo. 
Hormarji says that he understood that he was to make no large. payments, but 
was to keep the firm going. Dming the week Hormarji made a payment of 
Rs. 3,19'1-15-Ji, ,duo on a ^ill, to one of the banks, and a aj:im of Rs. 472-6-1 
on re-draft accoftint. a insignificant current expenses, and Rs. 1,000'" to his 
solicitors. The pa yment of Rs. 3, l93-15-,3 to one of tlie banks shows that it was 
not intended that no payments whatever were to be made. The payment of 
Rs. 1,000 to tho solicitors: who wore preparing a trust-deed to be laid before the 
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creditors, jd 068 not seem to me, in spirit » to be a breach of the somewhat inde- 
finite understanding which the opposini creditors rely on. I fail, however, to 
see Jiow the making 'of this payment subsequently to the meetyig can be said to 
be an obtaining of the forbearanco* which was grunted at the meeting fraudulently 
or by means o{ false pretences. It Ts not ‘shown tiiat ^urmarji at the time of 
the meeting intendisd to make this payment.,^ 

The next matter to be considered is tlfb gfound of opposition relied on by 
the Chartered Bank, that the insolvent contracted a debt to them by means of 
false pretences. The facts may be briefly stated. On the 14th of March the 
Manager, Mr. Stiven, received a tologram from Jiis head otlice to the ofl'ect that 
it was rumoured in London that the firm of B. A. iJonnurii were jn diflicult- 
ies, and asking him to report. Mr. Stiven sent for Jlorinarji anci made inquiries 
in reference to the truth of the rumours rnontionod in the telegram It is un- 
necessary to go into the debuils*of the interview. The re.sult was that Hormarji 
l«d Mr# Stiven to believe that tliough his firm iiad met with losses, they were 
such as the firm was well able to bear, and tliat the firm was quite sound and 
solvent. It was at this time absolutoly and hopelessly insolvent to the 
knowledge of Hoicmarji, though he may have entertained tfie [330] insane 
delusion that by a rise in the silver majkot and by further speculations ho would 
bo able to retrieve his position. 

That his representation as to his position was a false representation or 
false pretgnce is clear enough. It is, however, necessary to bring the ca.so under 
section 51 that the debt should be contracted by false pretences. On that day 
Mr. Stiven accepted the hills efi Sir. Hormar]i hinisoK for 1:20,000 in lieu 
of a bank telegraphic lirarisier which Hormarji had contracted to give him, 
Mr. Stiv8n^ however, would not do this without security. Security was given 
and the bills wore oven tuall>^ accepted in London and paid. After this there was 
one or perliaps two small new unsecured transactions in hills, hut the hills were 
paid. On the I6th April the iusoA^ent sold one of ids own hills on Messrs. 
Mathoson A Go. for £10,000 to the bank. This vvas in pursuance of contract, 
dated the 16th July 1890, hv which tho *CJhartei'ed Bank had contracted to 
purchase a bank telegraphic transfei, or a demand draft, on Messrs. Matheson 
&*Co., or Messrs, llarnborougli A Co., •for £10,000, doliveniiile between 30th 
March and 30bh April I89i. Under that contract Hurmarji was entitled to 
deliver his own demand hill. The evidence of Mr. Stiven goes bo show that it 
was because he had made this contract that ho purchased Hormarji’s £10,000 
draft, and not because of the false pretence which Hormarji had made to him 
on the 14th March, though, no doubt, if ho had known Hormarji’s real position, 
he would not have taken his demand draft without security. Mr. Stiven would, 
no doubt, have equally taken it, if ho had not received a telegram on the 14th 
March, and had had no conversation with Hormarji as to his affairs, » 

U.Ader these circumstances, 1 think it would be a straining of the law to 
hold that the debt which arose from the dishonour of the bill for £10,000 was 
contracted by false protenc<3s. 1 must, therefore, hoM that the sixth ground 
opposition not established. ^ • 

I now turn to the more serious charge-s, the fourth and seventh, framed 
under section 50 of the Act. On the 16th .^pril^the day but one before Hor- 
marji met his’ereditors, fie despatched some time after 2 P.M. a urait of £5,000 
to Messrs. Hlliott & Sons. [381] That firm* luid accepted bills of Hormarji’s 
which* he was bound to take up, but the earliest did*not fall dijti*mitil the 20th 
May. His former practice had been to remit moneys to take iip,such bills a 
day or two before they became due, but in a few instancos he had remitted a 
week and a fortnight before the bills were payable. lu tbpse cases 
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Messrs, dliobt; <& Co,, on receipt of money, placed it' with a disoo.nnt house, 
and credited Hormarji with the interest received. The £5,000 were sent by a 
telegraphic transfer of the Oriental Bank, which was paid for by a chequp on 
the Bank of Bombay, where the insolvent ha*d a cash credit on the security of 
Government paper. There was no financial benefit to be gained by sending 
this money, and 1 enterlain no doubt that it was sent to lesson the insolvent's 
liability to Messrs. Elliott & Sous. It was undoubtedly voluntary. The 
question is wliether it is a fraudulent discharge of a debt within the meaning 
of section 50 of the Act. I do not think ihat it is proved that it was. Under 
section 24 of the Act, iui> voluntary payment made by a man when in insolvent 
circumstances witliin two mofiths of his insolvemy is deemed fraudulent and 
void against the assignees of the insolvent, and can bo set aside on tliat ground. 
Tliifi is K section dealing with civil rights. Section 50 is a highly penal section, 
and in it the word “ fraudulent must have its ordinary meaning assigned to 
it. Th ) offence of fraudulently discharging a debt is placed among such ofiences 
as concealing property, wilfully altering hooks, and other similar otfen'ces of a 
heinous nature, and tho penalty whicli can bo inllicted for it is two years’ 
imprisonment on the criminal sitle of the | lil. It is i)v no means clear what 
tho section does mean. Releasing a debt due to theinsolvoriu without receiving 
payment would undoubtedly fall withir. his scope A more voluntary payment 
of a debt is, 1 tliink, equally clearly not within its purview. It must be fraudu- 
lent and may he made “ with tho intent of diminislnng tho sum to bo divided 
amongst creditors, or of giving an undue iiieleronce to any of the creditors.” 
From the mere fact of a voluntary payment 1 do not think you can infer fraud 
of u penal nature. 1 was myself for some time strongly inclined to limit the 
fraudulent discharge of a debt to tho case wiioro an insolvent releases a debt 
due to himself witliout consideration, hut am now, di.sposed [332] to think that 
it is of wider import. Tlie intent to give an undue preference to a creditor 
occasions the difiiculty. That can only bt^dom', 1 think, by paying or securing 
him. I doubt if the words can ho given elToct to (as suggested liy Mr. Lang) 
bv concealing a debt duo from the in.'jjolvent with intent of preserving it always 
for the creditor, notwir,hstanding the insolvency proceedings. However that 
may bo, I think mjtbing more is proved here than a voluntary yiayinont by a 
man in insolvent circumstances. When it was made, I think tliat IJormarji 
had not the idea of tho Insolvent Court before his mind. He knew tUat he 
was in difficulties, but such is the sanguine nature of the man, that I feel 
pretty confident that ho thought his financial and- commercial business was oi 
so valuable a nature, and that his commission from the Coorhi Mills was so 
valuable an asset, that Ids creditors would certainly on terms allow him to 
carry on the one, and continue to receive Mie other, and accept pityment of 
their debt by instalments, and that his onlv doubt wa^i wlioblier ho could not 
edhtinue to carry on his business without calling his creditors together, a doubt 
which his consultation wir,ii Mr. Craigie the evening of the 16th !Apnl at 
once dispelled. If tho insolvent entertained these views, I do not think that 
I can hold that he sent'tVie £5,000 to Messrs, Elliott Sons fraudulently with 
intent Jbo diminish tlie sum to he divitled amongst his creditora,, or to give a^i 
undue preference to Messrs Elliott Sons, I should rather say it was dond 
with a view of keeping uyi lilfc^Ilngpsh connection and to prevent Messrs. Elliott 
& Sonat refusing to do business with him any longer. I do hot believe the 
insolvent when he says that be did it as a phjco of skilful financing. In that 
point of view* jt was detrimental. The cases cited by Mr.‘ Invorarity ^are all, 
with one exception, decided (under a wholly diffurent statute) cases arising out 
of the civil liability of a creditor volunHarily preferrin'g to restore tho payment 
which ^has received. » I do not say that they are not useful as guides ; but 
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when the conduct of tlie insolvent ia giving a fraudulent preference is made 
penal, the Gourt must be satisfied tlfat the guilty intention necessary to 
constitute the oilonce existed in the mind of the insolvent, and ought not to 
assume it, unless the circumstandes point to no otiier probabler 1 will not say 
possible, conclusion. • 

r333] The last charge a<gainst the insolvent is of a painful nature. It has 
caused me much anxiety. The circumstattces^connocted with it are these : — 
(His Lordship then discussed the evidence and contitnied . - ) I do net, however, 
think, as suggested hy counsel, that the insolvent formed a deliberate design 
in November 1891, of setting aside the return coinmis.sion as a fund lor 
emergencies, or as a provision against insolvency, i am vatlier inclined to 
credit his statement that ho looked upon the return brolierago something 
outside his business, a fund to which his business creditors had no claim, and 
thnt wli !i he found himself in, the) possession of a considonible portion of it, 
wjjen b(j was adiudicatod an insolvent, the temptation to retain it unnoticed 
was too strong to he resisted, and that his moral courage was not sufiicient to 
enable him to admit his error when the Otiicial Assignee asked him for an 
explanation. The sum is too small to support the suggestion ol the counsel for 
the opposing creditors, and it has probably been all spent before now. 1 must, 
however, record my finding that the fofirth groiirul of Apposition is proved. 

For the roasons expressed through my lutlgment, I feel that a comparatively 
light punishment will he sufficient to moot the ends of justice in this case. The 
insolvent, whose discharge has already been suspended for more than a year, 
will suffer imprisonment, und<'r «o&ti(Jii oO, for three months, and will after 
that be entitled to his •disebargo when he has been in custody at the suit of 
the opposing creditors, under section 51 of the Act, for twelve months, in all 
hfs discharge will thus be peretponod for fifteen months from this day. The 
question whether 'ludgment should be entered up against the insolvent under 
section 86 can be decided when the kisolvent comes up for his di^tdiarge. 

On the application n( counsel tlio costs of the oppos ing creditors together wil^i the costs 
of the adjudication wore ordiTod to be paid out of ihe estate. 

Attorneys for the Insolvent : - Messrs. Chalk, Walker and Sinetham. 

, Attorneys for tho Opposing Creditori? : — Messrs. Craigtc, Lynch and Owen. 
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[334] insolvent Jurisdiction. 

— : c 

The 29th and 31st August, 1892, • 

Pkesent : 

Mr. Justice Bayley (Acting Chief Justice) and Mf. Justice Candy. 
Id the matter of Hormarji Ardosir Hormarji, an Insolvent. 

Insolvency — Insolvent convicteA and sentenced to imprisonment under 
Section 60 of the Jndia-'i Insohent Act (Stat, 11 and 12 Vzc., c, 2l) 

— Appeal by insolvent tinder Section 73 — Bail - No power in 
High Gouit to admit insolvant to bail pending appeal. 

An inaolvont was convicted by tho Insolvent Gour* of an offence under sectit. :i 50 of the 
Indian Insolvent Act (Stat. 11 and 12 Vic.,c. 21) and sentenced to imprisonment. Ut^'^er 
section 73 of the Act be appealed agiinst the decision and sentence of tlie Insolvent Courts 
and applied to he admitted to hail pending tho hearing of hi.s appeal. 

Held, refusing the application, that the High Court h.td no power to admit him to bail. 

Application to admit Vj bail. 

On the 24th August the insolvent was aentonced, see supra, pp. 313 — 333, 
by FarrAN, J., (sitting as Goinmisaioiier in Insolvency) to suffer imprisonment 
for throe months under section 50 of the Indian Insolvent Act (Stab. 11 and 12 
Vic., c. 21). From this decision and .sentence tho insolvent lodged an appeal 
under section 73 of tho Act, Ho was in custody, ayd he now applied to the 
Appellate Court to bo released on bail pending the hearing and dot^mination 
of his appeal. < 

Jardine for the InsoJvont: —There is no section or provision of the Insolvent 
Act which deals with sucli an applicatian as the pre.sent, nor have wo been 
able to fi,nd any precedent in tlie records of Dho Court either for or against such 
an application. But we contend thfit tlie Appellate Court must have power to 
admit to bail. Otherwise the right of appeal given to insolvonts by section 73 
would bo nugatory, Tlio appeal h,‘is been accepted and filed ; hut. if the 
insolvent is not admitted to bail, he will have sutlered tho whole or the greater 
part of his sentence before his apjieal from it can be heard and determined. 
The right of appeal would thus be a mere mockery. 

[BaYLEi’, C. J. (Acting):-- The first question to bo determined is whether 
this Court lias power to grant such an application as this. By English law a 
person convicted, and under sentence, [33,p] cannot be admitted to bail. Even 
where a true bill has been found by a grand jury againslj a person, he cannot be 
biyiled. I 

The rules of the English law are againct mo, but I submit that thd Indian 
criminal law is more nearly analogous. At common law, no doubt, there is no 
appeal from a conviction of an offence. But in India such an appeal is givqp. 
The Criminal Procedure Code (X of 1B82) does not directly apply to proceed- 
ings such as these, but its provisions support the 4 i.rgument that the power to 
admit to bail must exist in this cat/e whore a right to^appeal is given. 

A 

Scott, for the Opposing Creditors, opposed the application; — This Court is 
not an Insolvept Court, and can only interfere with proceedings of the Insolvent 
Court where it is expressly authorized to do so. It has not been given a power 
to admit to bail. 

. ‘ * Gur, adv, vult* 


214 



f 

In re hormarji abdesir hormarji [L892] l.L.R. 17 Bom. 336 


\ • 

BaylenC-J. (Acting) : — This is a tt|otionon behalf of the insolvent, H. A. 
Hormarji, that he may be liberated on bail until the hearinf? and final adjudica- 
tion of the appeal filed by him fropi the decision of FaRRAN, J. • 

On the 24th of August 1B92, Harran, J , sitting as Commissioner of the 
Insolvent Court, m.tde an order in the following terms 

“This Court doth order and adjudge tOat the said insolvent Hormarji 
Ardesir Hormarji be forthwith taken into custody of tho Jailor of Her Majesty's 
Common Jail of Bombay on its Criminal Side by virtue of a warrant under the 
seal of this Honourable Court, to be detained there for a period of three calendar 
months to be computed from tho date of his arrest under this ordijr. And this 
Honourable Court doth further order and adjudge that the said insolvent Hor- 
marji Ardesir Hormarji shall be declared entitled to the benefic of the said 
Act as to the several debts and sums of money due or claimed to be due at the 
time of making the order vesting the property, estate, and effects of tho said 
iiwolvent pursuant to the said Act in that behalf in Charles Agnew Turner. 
Esq., the Official Assignee of this Honourable Court and the Assignee 
of the estate and elfects of the said insolvent, on behalf of several [336] 
persons named instho schedule as creditors or claimed to bo creditors for the 
gums respectively therein mentioned, apd for which si^ib persons gave credit to 
the said insolvent before the time of making such vesting order, and which wore 
then not payable, and as to the claims of all other persons not known to the 
said insolvent who may he endorsees or holders of any negotiable security set 
forth in the schedule oi tVie said insolvent as aforesaid at the expiration of the 
said three months, except as to tlie* debts due to the said opposing creditors, 
and that as to such lasfmentioned debts the insolvent shall he entitled to liis 
discharge ^o, 80 on as the said insolvent Hormarji Ardosir Hormarji shall have 
been imcustody for the porioTl of twelve calendar months in Her Majesty's 
Common Jail of Bombay on tho Civil Side of the said Jail at the suit of any 
one or more of the said opposing creditors, the Chartered Mercantile Bank of 
India, London and China, the Agra Bank, the Now Oriental Banking Corpora- 
tion, \he Hongkong and Shanghai Banking Corporation, the National Bank 
of India, Limited, and the Chartered Mercantile Bank of India, Australia 
and China, such term of twelve calendar months to commence after expiration 
of the aforesaid term of imprisonment for three calendar months.” 

•rtiis Court is sitting under the provisions of section 73* of the Indian 
Insolvent Act (Stat. U and. 12 Vic., c. 21) which [337] is as follows. (His 
Lordship read tlie section and continued) It is admitted tliat no similar 
application to the present has ever been made in this Court, or, so far as has 
been asoestained, in the Higli Courts at Calcutta or Madras. It ia. therefore, 
desirable to see what the state of Engli.sh law was at the time of tho passing 
of the Indian Insolvent* Act, 11 and 12 Vic., c. 21, especially as for the power 
of the Ceurt of the King’s Bench to admit persons to bail. 


* Section 73 of the Insolvent Act is as follows And be it enacted that it shall be lawful 
for anv nerson who shall think himself aggrieved by any adjudication, order or proceeding of 
awr such Court for tho relief of Insolvent Debtors to present, withinwue calendar mouth 
thereafter, a petition to the Supreme Court of ‘Judicature of the Presidency ; and it ShaJl be 
lawful for such Court to order that the whole of tho evidonoo, if any, which shall liave been 
so taken down in writing as aforesaid and the miiiutc;^ andmoordsof the proceedings, of which 
oomnlamt shall have been madff. shall bo brought before it ; and the said last mentioned Court 
shall enquire into the matter of the petition, and of such proceedings and evidence, and shall 
makiPsuoh order thereqji as to the same Court shall seem me^t and just, ijnd shall tnoreby 
direct bv>hom and in what maiiiicr the costs of such pelition, i^nd of the proceedings which 
.hall have been had thereon, and of tho taking down of any such evidence in writing, and of 
the proceedings of which complaint shall have Been made, shall be p%id . and suchordcr shall 
be final and conclusive as to all parties and shall be compulsory, and biiimng uprfn the Court 
in which such proceedings so oomplainod of shall have been had. 
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Now I would premise fchafc it ?ias been held to be a clea) principle of 
Englisli law, that a person ohart^ed with a misdemeanour is entitled to be 
admitted to bail on producing suflicient sureties — Heq. v. Badger, 4 Q. B., 468. 
As to persons convicted, however, tho law is different. A man cannot be 
bailed “ if ho be convici^ed by verdict or confession ” — Camyrr’s Digest, Bail, 
F (2). “ It is to be obsorvod that neither this Court (tho Court of King’s Bench) 

nor any other Court can bait persons in execution, or punished under any 
statute with imprisonment for their offence. And this is one reason why they 
cannot interfere where a party is committod for a contempt ” — Bacon’s Abridg- 
ment, Tit. Bail (D.), Vol. I, p.,3f3G ; see also Chitty’s Criminal Law, Vol. 1, 
p. 98. In tljo well-known case of John Wilkes, 2 Burr, 2528, who was tried and 
convicted on n. charge of printing and publishing a seditious and scandalous 
libel, &c., an attempt was made, pending the hearing of a writ of error lodged 
by the accused, to have him admitted to bail. The matter came before the 
Court of King’s Bencli, and was heard by Lord MansfielI), C. J., and YatBS, 
Aston and Wtlles, JJ. It was urged for the prosecution that he was bailable 
under tho provisions of Stat. 4 and 5 W. and M., c. 18. In delivering his judg- 
ment on this point, Lord MakSFIELD say'^ (p 2540) : “ Now whatever doubts 
there may be about wl^at is within the Act of Parliament of the 4 and 5 W. 
and M., c. 18, it is most certain that a person convicted of a misdemeanour ic, 
not within it ; because his case is not a bailable case. Nothing, therefore, can 
be clearer than that his case is not within an Act of Parliament that relates 
only to bailable cases.” So, too, ASTON, J., (p 2542). This Act “ cannot extend 
to cases of criminal misdemeanour, aficr co.iviction ; because in such cases a 
defendant is not entitled to bo bailed at all and [3381 WtIjLES, J., also says 
(p 2542) * after actual conviction of a misdemeanour the d{3fend7int is not 
entitled to bail ; whether he he or be not outlaweli.” An application was then 
made to admit the defendant to hail under to.u general discretionary power of 
the Court, hut Lord MANSFIELD said hekilbwof no case in which this had been 
done. In Ilex v. Broolce and others, 2 T B., 190, the defendants were magistrates 
who had discharged out on hail, pending tho decision of their appeal, certain 
persons who had been convicted hv a justice of the peace under the Vagrant 
Act and committed to the House of Correction. Tlioy now appeared, on a rule 
coming on them, to show cause why information should not he filed against 
them for misdemeanour in discharging on bail tho convicted persons, it was 
argued by counsel on behalf of tho defendants (p. 193) that although no express 
power was given by the statute, under whicli the accused person.s had been 
convicted, to bail a person convicted, “ yet as he is permitted to appeal to the 
next sessions, it follows of course that ho may be bailed in the jneantime, 
otherwise the appeal is nugatory : for the party may suffer his punishment 
before the appeal can be hoard.” On the other side it Vas stated in argument 
that “ the law is clear that wliore a man is committed in execution, .he is not 
bailable,” and that it made no differendb feluit an r.ppeal was given by the 
statute. “Though an* appeal is given in this case,” counsel argued, “the 
ordinary course punishment adjudged by tho conviction is to take place^in 
the sime manner as in case of a judgYnent in a Court of law upon a criminal 
proceeding, wliero tlie punish. uent may he inflicted before the writ of error 
can be determined.” In flfelivei^ng his judgment on tho point, ASHHURST, 
J., saftl, (pp. 194, 195j : “ If this matter liad rested merely on the charge of 
the defendants having admitted the parties to bail aftei; they had appealed 
against the ocftiviotionsu I should have been very unwilling to have granted 
an inform*ationi against them on that ground ; liecause aa the Act of Parliament 
gives a summary jurisdiction to a magistrate to convict persons coming 
within the despription * of vagrants, and in the same breath gives the party 
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ooDvioted* l\ right of appeal from sudi conviction, a magistrate, not very 
[339] oouversaut in the law, might naturally enough have conceived that the 
meeming of the Legislature was, that the party should not undSrgo the punish- 
ment till the appeal was determined ; and, therefore, if the justices had acted 
bond fide, I shbuld^have not been inclined on this grouhd alone to have granted 
the information.” BULLER, .]., observed, as*to the construction of the Vagrant 
Act, “ that he had no doubt upon the subject, 'that the commitments of the 
justice in this case were in execubiogi, consequently the parties could not be 
bailed, notwithstanding that the statutes had given a right of appeal against 
the conviction to the next sessions.” “ It is said,” says Buller, ,1., “ that it is 
strange that the party should sutler the punishment wldlo tiie appeal is 
pending, but we are to consider it like the case put at the bar of a. writ of error, 
which does not suspend the execution of a judgment, which it is brought to 
reverse.” And Geose, J., was of the sanui opinion. He says : “ I am now clearly 
oi opinion that it is a commitment in execution : but, whether so or not, I am 
clearly of opinion that the party is not bailable.” See also to the same effect 
Bex, V. Flower, H T. H., 314 , Req. v. Outeridge, 9 C. and P., 228; Beg. v. Scaife, 9 
Dowl., 553. The last English easel shall refer to is that of ex parte Hinton, 2 
Deac. and Gh., 407, vvhere it was heldjih-it the mere tiict of an appeal having 
been lodged was no ground for staying cxocujiion of an order of the Bankruptcy 
Court. 

Such was the static of tlie law in England when the Indian Insolvency 
Acts of IBSs and 1848 were passer] by ^the British Parliament, lb is perfectly 
clear that, in England, at that ttmo a person was not entitled to bail after 
conviction, except at leilst with tjio consent of the prosecution. Here the oppos- 
ing creditors oppose the application, and are perfectly justified in so doing. 
Mr. Jardine argued that an* insolvent was like a person awaiting his trial, bis 
appeal having booh accepted, and pending the final order of the Court of appeal. 
That argument, however, appears to*mo to be untenable. The adjudication 
that has been made is a filial adjudication subject only to appeal, if the insol- 
vent thinks it advisable to appeal. In ftie vast majority of cases that are 
decided by the Insolvent Court, no appeal is, as a matter of [340] fact, ever 
fil^d. Such an appeal is, to use the langufige of BULLER, J., above quoted, “like 
a writ of error which does not suspend the execution of a writ of error which 
it is bl-ought to reverse." 

The first Indian Insolve^nt Act is 9 Geo. IV, c. 73, and sections 3 and 4 of 
that Act are to the same effect as section 73 of the later Act 1 L and 12 Vic., 
c. 21 — the Act now in force. This section 73 has been construed strictly. It 
has been held that the Commissioner in Insolvency has no power under that 
section to extend the time for presenting a petition of appeal from an order of 
the Insolvent Court — In re Gholam Rasul Khan, 1 Bong L. R., (O. C.j 130; nrir 
in the csi^e of an appeal under that section can the High Court impose on the 
appellatit (an opposing ensditor) that he shall give security for the costs of such 
appeal — In re Ramsehak Misser^ 5 Beng. L. R., 179. a case decided in 

Calcutta in 4886 by Sir R. Garth, C. J., and WILSON, J., it •is said : “ Qrders 
iQ insolvency are not orders under tKe Code of Civil Procedure. They are 
orders under a special law, but they are under a special law in which different 
procedure is pro.vided." — In the matter of R. BrowJt, T. L. R., 12 Cal., at p. 634. 

In the Civil Procedure Code (Act XIV of 1882), section 638 enacts that 
nothing in this code shall extend or apply to any Judge of a Iligfi Court in the 
exercise* of jurisdiction as an Insolvent Court. The •provisions, therefore, of 
section 545 of that code, giving the Court power to stay execution in the case of 
an appeal, have no application to the present casp. Indeed iff was not 
contended that they had. 
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The Criminal Procedure Code (X of 1882) admittedly doe.:} , not apply 
to the present application. But that code and the decisions under the previous 
code (X of 1872) show that where it was intended that sentence was to be«.suB- 
pended pending appeal, and the appellants released on bail, power to release on 
bail has been expressly given by the Legislature. See sectjon 426 of Act X of 
1882, and the corresponding section 281 of Act X of 1872. 

C841J Under section 390 of the earlier code (X of 1872) it was held by a 
Full Bend) of the Allahabad Iligh Court— Queen v. Tliakur Parshad, I. L. K.. 
1 All., 151, — that the Court of Sessions had no power under that section to 
admit a convicted pt^rson to baij, a convicted person not being an accused person 
within the meaning of that section. The Iligh Court at Calcutta had previously 
in throe cases arrived at the same conclusions — Quern v. Mahendranarayan 
Bangabhushau , 1 Jiong. L. R., (A. C.). 7; Aradhun Mundul v. My an Khan 
Takadqeer, 24 W. R. (Cr Rul.) 7 ; Queen v. Ram Rutton Mookcrjee, ibid., 8. 

For the reasons that T have given I am of opinion that this Court has ao 
power to admit the insolvent to bail ; and that assuming it has such power, this 
is not a case in which, in the exercise of its discretion, this Court ought to 
allow the insolvent to be bailed until the bearing and final disposal of the appeal. 

The application must, therefore, m -my opinion, be refused. 

Attorneys for the Ti^solvent: -Messrs. Chalk, Walker and Smetham. 

Attorneys for the Opposing Creditors ; Messrs. Craigie, Lynch and Owen. 


{ irBom. 841 1 
PRIVY COUNCIL. 

The 9th and 10th November, 1892. 

Present . 

Lord IIobhouse, Lord Macnaghten, Lord IIannkn, Lord Shand 

AND Sir R. Couch. 

Rahirnbhoy Ilahibbhoy (Original Defendant) Appellant 

, versus 

Charles Agnow Turner (Original Plaintiff) Respondent. 

(On appeal from the High Court at Bombay.) 

Limitation — Appbcationof Section Jh, Act XV, 1877 — Knowledge kept from tlie 
Official Assignee, (XI and XII Vic., c. 21), of his right to sue for an account 
of assets fraudulently iraiisf erred by an insolvent— Burden of proving when 
first the plaintiff had clear and definite knowledge — Party for purpose of (dis- 
covery— S<iotions Id and 43, Giv. Pro. Code {XIV of 1882) — Account. 

In order to make limitation operate whep a fraud has been committed by one who has 
obtained pr{>perty thereby, it is for.him toshnw that the injured complainant baa had clear and 
definite knowledge of the ia6ts, constituting the fraud, [342] at a time which is too remote for 
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the suit to jbc*, brought. Suggestion of his havfng been defrauded does not amount to such 
knowledge as is required by section 18 of the Indian Limitation Aofc XV of 1877. 

In a suit brought by the Otlicial Ajssignec in 1887 it was e^Lablibhed ffhat the defendant 
receiving in 1860, upon a voluntary transfer, some of the insolvent's assets, joined and 
assisted him in defrauding his creditors ; and that no disclosiA*o of this fraud was made to 
the Official Assignee, while the dTefendant did what hft could to prevent the latter from seeing 
the accounts of the assets transferred. * * 

Held, that the burden of proof was on the defendant to show that the plaintiff bad 
clear and definite knowledge of this fraud for more than the period of limitation. This 
burden had not been discharged by proof of the fact tbiit some hints and clues had reached 
the Official Assignee which might have led to such knowledge : and held, that the Official 
Assignee had been kept from knowledge of his right to sue, within the meaning of section 18 
of the Limitation Act. 

Also, this defendant having been*^‘ made a party,” but only “ for the purpose of discovery,” 
t^a prior suit brought by the plaintiff, according to an order in that suit, in which, howevt?r, 
there was no decree against him as a party, and no order as to his coPts : 

Held, that this irregular proceeding had not rendered him a party to that suit so as to 
make applicable either section 13 or 43 of the Civil Procedure Code (XIV of 188‘J). 

A decree that the defendant should accoqpt to the Official As'^ignee for the assets received 
by him from the insolvent after the date of the insolvency, was affirmed. 

Appeal by special liaave (I. L. R., 15 Bom , 155) from a decree (l7fcfi March 
1890, I. IffR., 14 Bom., 408) of fcho Appellate High Court, generally affirming, 
with a modification, a decree (10th i)oceml)cr 1888, T. L. R., 14 Bom., at 
p. 412) of the Court injLlie original jurisdiction. 

This^suit was brought by tite Official Assignee on the 25th February 1887. 
and arose otit ot the insolvowcy, in Bombay, of Alladinhhoy Habibbhoy, The 
adjudication under the Indian Insolvent Act was dated 9bli January 1807, and 
the petition, to which the vesting ortler related back, 17th Deceir.hei 1808. 

The defendant, against whom it was alleged that fie liad become liable to 
account to the Official Assignee, was Raliiniliboy Hahihhhoy, the insol- 
vent’s brother, to whom the jiroperty of the insolvent had been transferred, 
whilst Rahimhhoy was carrying on business with another brother, Ahmed- 
bhoy, with whom he remained partner in Bombay trading under the name 
[843J of Ahmodhhoy Hahihhhoy until August 1809. These two brothers also 
had a branch firm styled Rahimhhoy Hahihhhoy carrying on business in Hong- 
kong, whore also the insolvent, Alladinhhoy, had a firm as well as in Bombay. 

The iiroperty, of which fraudulent possession was attributed to the defend- 
ant, was In six classes as set forth.in the plaint and in the judgments of the 
Courts below (I. L R., J.4 Bom., at pp. 411 and 422). 

As to three of these classes of property the suit in the original jurisdiction 
was disraissod. As to the romair^ng three an account was decreed of the 
dealings between the defendant’s firm and the insolvorft. On appeal, the High 
Court affirmed this decree \Nith a variation of detail, but decided against the 
plaintiff as to ’one of the three classes that had been allowed in tlio first 
instance, and as to the other two classes restricted tlie account decreed, so 
that it should only commence with tlie assets received by the defendant after 
the date, of the insolvency. No appeal w^as preferred by the Official Assignee. 
This appeal was, accordingly, limited to th*e transier of thev ^wo classes of 
propertVi which were referred to as the China propei'ty and ^hu Elph instone 
shares. It involved the. main question whether the transfe* wa*8 not only 
voluntary and invalid against the creditors of 1866, but was a fi^ud which 
prevented the Official Assignee from having the knowledge of hi^ right to 
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recover the assets during the intervenii^ years so as to bring into operation the 
saving effect of section 18 of the Limitation Act. The question whether a 
decree made against Ahmedhho> in 1882 had barred the claim was filao 
considered ; as well as whether modification^ in the taking of the account made 
by the Appellate Court were correct. ^ * 

In 1881 the Official Assignees sued AhmedbhoV. In that suit an order 
was made for the present defondanc Rahimbhoy to he made a party “ for the 
purpose only of discovery.’* No relief was in that suit sougl^t against Rahim- 
bhoy, nor was any decree made against him. But there was a decree, after a 
reference to arbitration, made tagainst Ahmodbhov for Rs. 3,60,000 in con- 
[844] nection with transactions with the insolvent’s estate. In December 
1885, in the course of that suit, an order for the inspection of the account books 
then in Rahimbhoy’s, (the present defendant’s,) possession was obtained. This 
led to further discoveries, and this suit was, in consequence, filed. 

The facts are stated at length in the report in I. L. R., 15 Bam.,..p. 155i 
They are given in the judgments of the Courts below ; and they also appear 
in their Lordships' judgment on this appeal. 

The High Court concurring with the tiist Court found tli^it as to the China 
property the evidence estiahlished a f-a^cdulent transaction as regarded the 
creditors on the part of the Chi,na and Bombay firms of Rahimbhoy and 
Ahmedbhoy in complicity with the insolvent himself. Also, as to the Elphin- 
stone shares, the Courts found that the conduct of the three brothers in 1866 
left no doubt that although the transfer \vas,for value it was effected in further- 
ance of the general scheme for delaying and defeating creditors. As regarded 
limitation, both Courts treated the period as three years from the time of the 
adjudication in January 1867. But they held that limitation did not apply 
where, as here, the plaintiff had by means of fraud been kept from the know- 
ledge of his right to sue. The foundation for this was the conclusion at which 
the Courts had arrived that there was designed fraud in the transaction by 
which the defendant, knowing to whom the right*^ belonged, concealed the 
circumstances giving those rights, until the Official Assignee obtained inspection 
of the China books in December 1885. 

As to the suit brought in 18H1, the present defendant was not, accordifig 
to the opinion ol the first Court, tlujii made such a defendant as that a sub- 
stantial decree could have been pa^bed against him. It was not in that suit 
asserted that the Elphinstone shares v\ere claimed all. Tiie first Court also 
found as a fact that the claim originally made in 1881 in respect of part of the 
China assets was not taken into consideration by the arbitrator in determining 
the amount which he awarded to the Offitval Assignee. Lastly, tlie^ terms in 
which the accounts were directed appear in the judgments of the Courts below 
(I.'L. R., 14 Bom., pp. 411 and 422). 

[848] Mr. A. Cohen, Q. C., and Mr. 7. //. A. Branson, for the AiJpellant, 
argued that the claims of the plaintiff both in respect of the China assets and 
the Elphinstone shares should have been lieid barred by limitation the Courts 
below having erred in applying the saving provisions of secti'OD 18 of this 
Limitation Act to this suit. The proceedings in 1881 showed tliat the Official 
Assignee before 1885 possessed atlaast, the means of obtaining knowledge of the 
circumstances, and the means of ascertaining the particulars. If was upon his 
knowledge ths^t he took those proceedings, Further evidence was afforded, to 
which reference,, was made in the record, upon which, as it was contended, the 
Official Assignee, might have, but had not, acted against the present defendant. 
The Courti^i below should have found upon the facts that it was not proved 
that the plaintiff had by means of fraud, on the part of the defendant, been 
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kept from:the knowledge of his right, sucj[i " keeping from knowledge " being an 
essential part of the case. It was not sufficient that an invalid, or fraudulent, 
preference, on the pacrt of the in 89 lvent, should have been shown, or even that 
Bahimbhoy assisted him, for nothing less than continuance in concealing of 
the real state tof tilings by the defendant would satisfy the requirement of 
section 18. In regard to huving the means ef knowledge, reference was made 
to Barnes v. Addy^ L. B., 9 Cb., 244. It was* also contended that the Courts 
below ought to have held that the judgment obtained against Ahmedbhoy in 
1882, barred this suit, the prior sui£ having been based on allegations of a 
collusive and fraudulent transfer of the property of which an account was 
decreed. This defence was maintainable either under section 13 of the Civil 
Procedure Code (XIV of 1882) in one view of the case, or in another, under 
section 43, as the two classes of property now in dispute, if to be the subject 
of an account, might have been* included in the prior suit. 

^ Mr.. R, B, Finlay, Q.C., and Mr. J. D. Mayne, for the Bespondent, vrere 
heard only as to the variation in the mode of taking the account. 

Mr. A. Cohen, Q. C., replied on this last matter. 

[846] At the^nd of the arguments of counsel their Lordships' jugdment 
was given by • • 

Lord*Hobhouse : — This suit is brought^ by the Assignee of Alladinbhoy, 
who became insolvent in the year 1867, against the appellant, to recover assets 
alleged to belong to the insolvent's estate, of which the appellant bad wrong- 
fully become possessed. ^ ^ 

The dispute is nowjaarrowed*down to two items, one being what is called 
tba China assets, and the other, certain shares in a joint stock company called 
thp Eiphinstgne Land Company. 

There is no need to make a long story about the facts, of which very few 
are in dispute. The only peculiarity# in the case is the length of time that 
elapsed between the insolvency and the bringing of the action. Their Lordships 
entirely accept the view vvliich both the Courts below have taken, that the 
insolvent, his son, and his two brothers, Ahmedbhoy and the present appel- 
lant Bahimbhoy, combined together to conceal the property of the insolvent 
with the view of defrauding his creditors. 

The first item which is in dispute, namely, the China assets, is of the 
following kind. The insolvent had a business at Hongkong, and his brothers 
Ahmedbhoy and Bahimbhoy* also carried on business at the same place in 
partnership. By the middle of 1866 the insolvent was in very embarrassed 
oircumstauces. In September 1866, he absconded so as to conceal himself 
from his cfeditors. His petition in *in8olvency was presented on the 17th of 
December 1866, and he was adjudicated insolvent on the 7th of January 1867. 
Pending these transactions, that is to say on the 1st of January 1867, between 
the date df the petition and the date of the adjudication, the whole of the 
insolvent’s assets at Hongkong were handed over by his manager to the firm 
of his brothers Ahmedbhoy and Bahimbhoy, and his books ^yere also handed 
over. It is not* disputed that the transfer was a voluntary one ; th*at it 
cannot be maintained, and that if this action had been brought in 1867 the 
assets must have been recovered. But it is •said4hat as the action was not 
brought till 1887, it is barred by time. The answer is that the transfdt was 
not oply a voluntary one and bad against the'creditorst but tha»t«it was com- 
mitted in* pursuance of a fraud, and was concealed from the [347] creditors ; 
that it was a fraud which prevented the Assignee from having knowledge of his 
right to recover the assets,' and, therefore, falls within the* 18th section of the 
Limitation Act XV of 1877, which directs that in sUch a case the time for 
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instituting an action shall be computed from the time when the fraud first 
became known to the person injuriously affected thereby. 

The Assignee is positive that he did not know anything about this f/aud 
until the year 1B85, when ho learnt it in the course of a suit brought against 
Ahrnodbhoy to recover a* number of other items, in conjunction' with this one, 
belonging to the insolvent’s estate'. 

Their Lordships consider tli'at when a man has committed a fraud, and has 
got property thereby, it is for him to shew that the person injured by his 
fraud and suinj^ to recover tlie property has had clear and definite knowledge 
of those facts which constitutio the fraud, at a time which is too remote to 
allow him to bring the suit. That is attempted in tiie present case. But their 
Lordships consider, — and in this bliey agree with both the Courts below — that 
all that the appellant Il.ihimhhoy has done is to show that some clues and 
hints reached the Assignee in the year 1881, which perhaps, if vigorously and 
acutely followed up, might have led to a complete knowledge of the fraud, bwt 
that there was no disclosure made which informed the mind of the Assignee 
that the insolvent’s estate had lusen defrauded by Rahimbhoy of these assets 
in the year 1867. * 

Reference is made to a letter slaving the transfer of the assets at that 
time, to an affidavit of documents ;which in themselves contain hints as to the 
conduct of the parties, and to certain memoranda called “ the stitclied book,” 
which was kept by a, treacherous servant of Ahmedhhov, which /jigain give 
hints and clues which might have led knowledge. But all this while the 
appellant was doing what ho could to keep ba&k the books of the insolvent firm 
which he had got into his hands, and to prevent the Assignee from seeing accounts 
which be desired to see. Their Lordships cannot consider that; this is such 
knowledge on the part of the Assignee as would 'deprive him of the bepefit of 
the 18th section of the Limitation Act. Tho.-v, tliorefore, con- C348] sider that 
the action is brought in good cime, being brought within two years after the real 
knowledge came to tlie mind of the Assignee. 

Then it is said that the suit against Ahmodhhoy is itself a bar to the 
present suit, because Rahimbfioy was made a party to it. There seems to have 
been a very irregular proceeding in tj’oat suit. Rahinabhoy was made a party 
expressly, as tlie order termed it, for the purpose of discovery only, but he was 
not treated as a party. There was no decree against him : he was dispensed 
from attendance unless and until the plaintiff gaye him notice ; and the Court 
has never made any order about liis costs. 

Their Lordships consider that tlie Courts below took a right view when 
they held that Rahimhhov must not ho considered a party to that suit, so as to 
be hound or protected by a decree made in it. ^ 

It is further urged that this item has in tact been recovered from Ahmed- 
bhoy. It should have been mentioned th^i^ Aiimedbhoy and Rahimbhoy dis- 
solved partnership in, the year 1871, and they have since that time been 
severed in interest No doubt there was the suit against Ahmedhhov, which 
has bten already mentioned, and the .item was claimed against him in tlmt 
suit. But the suit resulted in a reference to an arbitrator, and it was agrebd 
between the parties when th^y carno before the arbitrator that this particular 
item should not be pressed. It was in elToct withdrawn from the arbitrator, 
and as the ^lecree only follows the arbitrator’s award, that item mufit be 
considered as excluded from the suit. ’ * 

Theil Lordships consider that there is nothing now to prevent the Assignee 
making his claim against the appellant Rahimbhoy, who is the other party to 
the fraud. 
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Ad abjection was made by oounsci for Rahimbhoy to a variation of the 
decree made by the first Court. The first Court directed a general account of 
the. dealings between Rahimbhpy's firm and the insolvent* The Appellate 
Court limited that account, by directing that it should onlv commence with the 
[ 849 ] assets itecei^d after the date oi the insolvency. •Their Lordships consider 
that the Appellate Court have gone upon a fight principle, and they decline to 
vary the decree in that respect. * • 

The remaining item is that whiph has reference to the Elphinstone shares. 
As regards the question of fraud, this item stands in precisely the same position 
as that which relates to the China assets, and t4ieir Lordships come to the same 
conclusion upon it. 

The appellant, however, complains of a variation made in the decree of 
the first Court by the Appellate Court, by which it is directed that in taking an 
account of those shares two sums for which credit is claimed by tlie appellant 
fjiiall be disallowed to him. The matter stands in this w»y. The shares belonged 
to Alladinbhoy. He mortgaged them to the Imperial Hank of Bombay. On 
the 15th of May 1866, the firm of Ahmedbhoy and Rahimbhoy paid off the sum 
then due upon the mortgage of the shares, namely, Rs. 68,838-4. and they 
subsequently paid a call upon the shaiws of Rs. 22,785-8. When the reference 
was before the arbitrator in th.e suit against Ahmedbhoy, Ahmedbhoy claimed 
to be allowed those two sums. The Appellate Court thought that inasmuch as 
that matter was before the arbitrator it must betaken as certain tliat he allowed 
those two sums, or allowed value fgr Uiem, and made his award against Ahmed- 
bhoy upon that footing It does not seem to tlieir Lordships that this is by any 
means certain. It appears that was an agreement made between Ahmed- 

bboy andTRfihjmbhoy in the ^ear 1871, by which a sum of Rs. 1,17,520, which 
under ja previous, award belonged to Rahimbhoy, was transferred by him to 
Ahmedbhoy and became Ahmedbhoy ’s property. Tbero were several otheritems 
surrendered by Rahimbhoy to Ahmedbhoy, and Rahimbhoy took all the residue 
of the property of the partnersfiip. That wg,8 the ol’I’oct of the agreement of 1871. 
The Appellate Court have considered that the two sums of Rs. 68,838-4 and 
Rs. 22,785-8, claimed in the reference in Ahmedhhoy’s suit, were portions of 
the Rs. 1,17,520 which was assigned b>^ Rahimbhoy to Ahmedbhoy, and they 
have directed that, so far as those sums form a portion of the Rs. 1,17,520, they 
shall Tbe disallowed in taking the account. 

[ 350 ] Their Lordships are not at all prepared to say that it may not turn 
out as the Appellate Court anticipate ; but they do not consider that there is 
evidence enough before them to warrant them in assuming any such thing. It 
may be that there is no identity betw^een the two sums. It may be that the 
arbitrator finding that the two sums were a charge upon certain shares whi^^h 
were not embraced in the suit against Ahmedbhoy, threw out the whole matter. 
Their Lordships cannot tell what (jircumstancos may be brought out in the 
inquiry. Upon the general account directed by the,lirst Court, the whole 
facts will be ascertained ; and then it will be compotont^ for the Court to make 
a decree to mee^ the exact justice of thq case. * 

Their Lordships think it, therefore, more prudent at the present stage of 
the case to make no direction as to those sums«» What they say now is not 
intended to prejudice the question in any way. They merely think tlifct it is 
rights to suspend the judgment until the facts Are accurately ascgrJbainod. 

It should be observed that this matter is not mentioned in* the pleadings. 
If it were the case that the two sums were taken into account by the arbitrator, 
and the shares thereby liberated from the charge, it w'ould liave been more 
natural to have disclosed that fact in the pleadings, in order that it ihight be 
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sifted and eluoi dated in the course of 'the evidence and the hearing. ^ But that 
has not been done, and, therefore, there is a certain amount of obscurity and 
darkness hanging over the point, which makes tiioir Lordships desirous that 
the account should be taken in the general form settled by the first Court. 

The result is that the decree of the Appellate Court will be varied, by 
omitting therefrom the direction that the defendant is not to be allowed credit 
for the sums of Bs. Gb, 838-4 and Bs. 22,785-8 so far as the said two sums are 
included in the sum of Bs. 1,17,520, and^alfirmed in all other respects. 

With regard to the costs of the appeal, their Lordships think that the 
variation now made ought to make no differenco. Though it may prove to be 
a point of importance, the appeal was presented, not on this ground, but on 
the much broader and [351] more vital grounds which ‘have been dealt with 
and decided adversely to the appellant. 

Their Lordships think, therefore, that substantially this appeal has failed, 
and that the appellant must bear the costs. 

Solicitors for the Appellant : —Messrs. Lattey and Hart. 

Solicitors for the Bespondent : — Messrs. Payne and haKey. 

\ 1 

. NOTES. 

[The onus is on the defendant to show that the plaintiff's suit was too remote by reason 
of previous knowledge (1905) ‘27 All,, 540; (1907) 31 Mad., 230, (1910) 15 C. JV. N,. 102; 
(1906) 2 N, L. R., 98 ; (1910) 9 M. L. T., 303 ; a914) 20 C. L. J . 341 at 347 ; (1912) 14 Bom. 
L. R., 771 ; (1912) 16 1. C.. 464 (Cal),] 
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OBIGINAI CIVIL. 

The 25th November, 1892, 

Present : 

Mr. Justice Starling. 

Morarji Cullianji Plaintifi 

versus 

Nenbai and others Defendants. 

Will — Construction -Charity —Bequest to chanty — Sadavarat — Bequest to a 
definite sadavarat— to two charitable objects, one of such bequests 
* being invalid — Bequest of interest of a fund to A with invalid gift over 
of interest after A's death — A takes corjius of fund, • 

Where a testator by his^will directed certain rents to be used “ for sadavarat,*' and where 
from the wording of the wi^l it appeared that the testator intended his executors to establish 
a definite sadavarat tii some definite place, an.d not merely, at their discretion, themselves to 
distribute the income of the property at any indefinite place, and perhaps at many places, to 
Brahmins and travellers, „ 

H€^d, that the bequest to charity was good, and an enquiry was directed as to the plaoe at 
which such sadavarat should, at the proper time, bo established, and a scheme ior its 
administration was ordered to be prepared. 

A testator by, his will directed that, if his daughters died without issue, the property of 
his daught,'',rs should bo used by his executors for dhurm and for sadavarat, 

* Sait, No. 96 of 1891. 
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Ueldi, following Hoare v. Osborne^ L. it., 1 Eq., 65, that the bequest was good to the 
extent of one-half in favour of the sadavarat. The gift to dhurm being invalid, the other 
half was undisposed of. 

A testator by his will directed that his wife should enjoy for life the inberost of Rs. 4,000 
which were depnsitech with a certain firm, and that after her death the interest should be 
given to dhurm. There was no residuary clause in*thc will. 

Held, that the gift to dhurvi being clearly bad and there being no residuary clause in the 
will, the corpus of the Rs. 4,000 vvas und^posed of, and went to the testator’s widow. 

[352] Suit by an executor for the construction of a will and for adminis- 
tration, &c. 

Jetha Pudumsey, the testator, died in 1875, liaving made his will, dated 
24:th August 1875, which was duly proved in 1878. 

The following are the clansos of the will which the plaintiff prated to have 
construed : — 

^ I i 

After the decease of my wife shall have taken place, my executors shall 
use for sadavavai (purposes) the rent of the above-mentioned house No. 7 situat- 
ed in Dariasthaix Lane. And should they deem it proper, they mav sell off the 
same and realize interest (on the piyiceods) and duly pay over (the? interest) 
into the* sadavarat. And there are two houses belonging to mo, situated at 
Mody Bazar. Out of the rent of the said houses and the interest which may 
be realized in respect of ray moneys in ready cash, whatever the same may 
be, my executors shall use Rs. 50 (pamely, fifty) per mensem for sadavarat 
(purposes), and they shall pay ^jovernment (and) assessment bills and shall 
get repairs made.” 

“ A9 rggards the two houses situated at iVlody Bazar and'as regards the 
money, whatever^ the same may be, should there bo no issue of the womb of 
my daughters, the same (t.r.) the property ol (my) daughters sliall bo used by 
my executors for religious and cliaritahlo ])iir poses (dktirm) and for sadavarat 
(purposes). Further, Rs. 4,000, (four thoiisand), f»re credited to the name of my 
wife, Nonbai, at Thakor Diingar GangjTs piacu. My wife during her lifetime 
shall enjoy the interest of those rupees. After the decease of ray wife, religious 
and charitable donations {dhurm) sliall be made (given) out of the interest of 
those rupees.” 

And as regards the abovo-rnontioned Rs. 50 fixed for the sadavarat the 
same are to be paid at Shri »Narayari Saraoji.” 

The testator’s two daughters (Mulbai and Nenbai) survived him, but had 
died without issue before the date of this suit. 

The first defendant was the tost?i tor’s widow. The second and third defend- 
ants were co-executor^i witli the plaintiff, and the fourth defendant w'as ffhe 
husband of the testator's daughter [353] (Nonbai). The last mentioned defend- 
ant, as- heir of his wdfo, claimed tl»e share of tho residue to which he alleged 
she was entitled if the gifts to chanty wore held to bo tpid. 

The Advocate-General was a party defendant. • . 

• • • 

Lang (Acting Advocate General) and Invcrarity , for Plaintiff' : — They cited 
Jamnahai v. Kfiimji VuUubdass, I. L. R., J4 Bgan., 1 : Tudor on Charitable 
Trusts, (3rd Ed.), pp. 29, 279; Dawson v. Small, L. R., 18 Eq , 114 ;* hi rc 

Birkett, 9 Ch. 11., 670, Theobald on Wills, (3i*d Ed.), p. 378, payiv 3. 

• , • 

Japdine and Anderson for Defendants Nos. 1, 2 and 3. Tl!ey cited Tudor 
on Charitable Trusts, (3rcil Ed.), p. 38 ; Theobald on Wills, (3id Ed.), p. 378. 

Starling, J. : — In this suit there are three pomts to bo determined : 
(l) whether the gift to “ sadavarat" of the income of tho houi5e in Dariastban 
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on the deatli of the testator’s wife is valid ? (2) whether the gift to the “ dhurm 
{i.e.t religion) an(J “ sadavarat ” (i.e., charity) of the residue of the income of 
the two houses at Mody Bazar, after the death the testator’s two daughters, 
is valid ? (3) whether the gift to “ dhurm ” cA the Rs. 4,000, on deposit with 

Dunji Gangji, is valid, and if not, whothnr the provisions cogarding the two 
houses could apply to it, or whether it would be undisposed of residue ? 

With regard to the first question, the words of the will are ; “ After the 
decease of iny wife shall have taken place, ui^ executors shall use for * sadavarat ' 
the rent of the above-mentioned house.*' is then given to sell the house, 

and invest the proceeds, and pay\ihe income into the sadavarat.' ” Looking 
to the wording of the will, T am ol opinion that the testatur intended his execu- 
tors, after the death of his wife, to establish a definite “ sadavarat ” in some 
definite place with the income of that house, and not merely, at their discretion, 
themselves to distribute the income at any indefitfite place, and perhaps at many 
places to Brahmins and travellers. 1, therefore, hold that this is a good charity^ 
and there must, therefore, he an inquiry as to the place at which such “ sada- 
varat ” should at the proper time be [354] estaidished, and a schoine must be 
prepared for its administration. ^ 

As to the second question, the wordiu" of the will is different. It provides 
that, if the testator’s daughters die vyithout i.ssue, “ i h-i propf'rty of my d^iugbters 
shall be used by my executors for ‘ Jhiirm ’ and sadavarat The gift to 
“ dhurm ” is invalid ; consequently it becomes necessarv to determine, whether 
one portion of the gift, the extent of whiclj is^ uncertain being invalid, the whole 
is invalid ; or whether the valitl jiortioii takes share or the whole of tlie gift. 
Under earlier authorities the whole gift would ho held t?) be invalid, but later 
decisions have gone on tlie principle that, if possible, the valid norticfa should 
be uphei I shall follow the later cases, an»l it wfil, therefore, be necessary to 
decide whether the whole or a portion is to go i.'i the'' sadavarat."* Mr. 
inverarity argued that the wliolo should go, bn the autlioritv of Dawsonv. Small, 
L. K., IB Bq., 114, nnd hi rr FifrkHt, 9 C)i. J)., o70 There are .several other 
cases of a similar nature — Tfoare v Osharnc. L. R., 1 Eq., 085 ; Fisk Attorney- 
General, L. R , 4 Eq., 521 : Hunter v. ludlock, li. K., 14 Eq., 45 ; In re Williams, 
5 Oh. D., 735, and Vauqhan v. Thomas, 33 Oh. D., 187. In Fisk v. Attorney- 
General, Hunter v Bullock and In re IHrkett, the gift was to a person other 
than the testator’s executor-^ or trustees, and the juinciple wliich seems fo me 
to run through these cases is that a definite gift [leing made to " a particular 
person,” with a trust for an invalid purpose attached to it, and a trust for the 
balance for a valid puiposo, and not merely directions given to the testator’s 
executors or trustees to act in a certain inapner. tlie Court will not deprive the 
donee of the amount set apart lor the trust, which he need not perform, but will 
let it fall into the balance which is applicable to the valfd purpose. This view, 
I know, is dissented from by ]VJAlirN.s, V. 0., in In re Williavis, 5 Oh. D.„735. Iil 
Dawson v. Small, L. R., IS Eq., 1 1 1, and in hi re Williams, 5 Oh. D., 735, it was 
the executors who weroito carry out the wd‘^hcs of the testator, and tlie Court 
held that tlie whole of tlm income should bo applied to the valid trusts. In 
Hoare v. Osborne, B R., 1 Eq., 585, wuW Viivqhan v Thoma,, 33 hh. D., 187, the 
Court, on the contrary, held ^hat Uic valiej of the invalid trustl went into the 
residue, adojiting in each case a different [365] mo*, hod of aSijortainiiig what 
was to be app^ortioued to trio valid an<] uho invalid trusts respectively. . 

Thus. of*t (/0 cases which seem to me to ho nearly oi* all fours witH the 
present, there aro two Jecicling mio wav and two the other, ami threS others 
the princyde of the der.ision in whic.b ^lin, 1 think, be distinguished from these 
four. In the present case, however, the directions are much more vague than 
iniany ot tiie foregoing seven cases, and 1 should have held that the whole gift 
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to “ dhiirm ” and “ sadauarat ’’ was ilivalid if it had not been for the moderm 
tendency to uphold as much as possible where charity is cqpcerned. I shall, 
therefore, follow the case of Hoare ▼. Osborne, L. R., I Eq., 585, and hold 
that the gift of the rent of tVie ttvo houses and the income of money in ready 
cash is good to tlje extent/if one-half in favour of the “ sadavarat ”, and there 
must be an inquiry as to wliere the “ scKlfiuarat ” is to be established, and a 
scheme framed for its administration ; and tlnire should also be a report as to 
whether the “ sadavarat ” to be established out of the income of the house 
in Dariasthan should be entirely separate from this one, or whether the 
* income of the other pro[)erty, when it fails in,* should he added to this. The 
other half of those two properties and of ready cash will thus la; undisposed of, 
and will go to tho fii'st defendant for a widow’s estate. 

The only question now to ho disposed of is that regarding tlio R.-. 4,000. 
The gift to “ dhurm ” is cleai l> had, and J do not think that a deposit of moneys 
•fvitih a firm at interesti would come under the term “ money in ready cash,” 
which seems to me a more restricted term than ‘ money ” or “ ready money.” 
There is no residuary clause in the will, and there are no other words than 
money in read^/ casii ” which occur in connection with tho bequest, of the 
houses of Mody Bazar, hy which ii fji.in l)e hold th«it this Rs. 1,000, in tho 
events which have happened, are snhjtjct bo t^o same trusts , consequently 1 hold 
tliat the ''corpus'’ of tlie Rs. 4,000 being undisposed of, it will go to the 
widow. Jsho was, therefore, entitled to lemovo it from the place where it had 
been deposited by tho testator. ^ , 

Declare that the defendant* Meuhai is entitlod to the possess [356] ion of 
the house in Dariastlian and to^ recover the rents and profits thereof, applying 
thorn as directed by the will of the testator. ' Declare that the gift of tho rent 
of bhejiouse in Dariasthan,* in tfie plaini. mentioned, after the death of tho 
testator’s wife is valid, and boat tlio^samc he and is lierehy osbal>lished Refer 
to the Commissioner to report wliei.iiur the same should be separated from the 
other sadavarat " hereinafter reforrod ^to, and d’ necessary to inquire and 
report jvljere the same should bo estahli.slied, and to prepare a scheme for the 
administration thereof. Doclare that tho trusts declared as to the income of 
thp two houses in Mody Bazar, and of the interest wiiich may be realized in 
respect of the testator\s moneys in read\ cash, is invalid so far as regards 
" dkufm,'' but valid bo the extent of mie-half of such income and interest in 
favour of the " sadaviuat." , Refer tv) the Gommis.sioner to enquire and report 
where the .same should he established, and to prepare a schemo for the admi- 
nistration thereof Declare that the directions to expend the sum of Rs. 4,000, 
in the wijl mentioned, hy dkurm'J are invalid, and that tho said sum is 
undisposed of by the saiil will, and belongs to tho defendant Nenbai 
widow of the testator. R«jfer to the Coinmissionur to take an account of the 
property the testator received or taken possession of by tlie executors, or any 
and which of them, and of their application thereof, &c^ Fourth defendant to 
pay his owm costs. Costs of all other parties, as between attornev and client, 
to^be paid out of the estate. ^ * 

Attorneys for the Blaintifi : — Messrs. Little, Smith, Nicholson and Botoen- 
Attorneys for the Defendants : — Messrs. J^ay^^, Gilbert and Sayaui, 

• - ■ , 
NOTES. 

[1. A bequest to sndavart is valid UOOH) Pi C.W.N., 1083 ; (1900) -i 185. 

2. A«buquuBt to dfiarni is invalid ; — (1004) ;Jl Cal., 805 ; (183^0) 23 bom*., ; {J907) 30 

Mad., 340. , 

3. In tho abhciice of a residuary clausi', a beque.st that fails ’goc., I » the 4ioir of the 

testator (1897) 21 Bom., 646; (1913) 25 556.1 
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[357] APPELIJATE CIVIL. 

The Wth April, 1H92. 

• Prksent : 

« O 

Sir Charles Sargent, Kt., Chibf Justice, and Mr. Justice Birdwood- 

Nandram Daluram (Orif^inal Defendant) Appellant 

versus 

Nernchand Jadavcliand (Original Plaintiff) Respondent.* 

Arbitration — Award— Decree in terms of award- Appeal- Aioard by three out 
of four ai f)nrators — llleyat award. 

\Vhero a decree has boon passed iii terms of an award, an appeal lies only where th^ . 
question is whether the award was nb^gal, being void ab iiutin 

Second xVRPEAL from tlni decision of Kao Bahadur Chunilal Manoklal, First 
Class Subordinate Judge Alimedabad %vjt}i Appellate Powers. 

Suit (No. 348 of 1886) and croiis suit (No. 38‘j of 1886) for account. On 
the application of the parties both suits wove referred to the arbitration of four 
arbitrators, in January 1888, ono of the arbitrators resigned, ant] another 
was by consent appointed in his place. • • ^ 

In April 1888, the las! mentioned arhitrator cea^dli to take part in the 
proceedings, and on the 1 2th JuU 1888, tho ottier three arbitrators giive their 
decisioi-. two of them puldisiung ono award, and tlio third, dilloriiig from bis 
colleagues, publishing a .separate award. 

• 

Tho plaintid, Nandram, objected to both the awards, and contended {inter 
alia) that they were illegal, not being tho award of the four arbitrators who 
had boon appointed. , 

The Subordinate Judge held that the award of the two arbitrators, being 
that of the majority, should he hied, and he mado a decree iu terms of th^at 
award. , 

Against that decioo Nandram (plaintilf in Suit No. 348 of H86) appealed, 
and the Appellate Court eonhrmod tho order, oh.serving : “ On a consideration 

of Che autliorities cited on either side, the tendency appears to allow an appeal 
only m a case in whicli there is no award ^itfier in fact or in Jaw, but not to 
allpw an appeal in any otiior case, and tho determination of the question raised 
on behalf of the lespondent [358] depends upon the question whotlior the dis- 
puted awai^ is a mere nullity, and thi.s latter quostiou must be answewd in the 
negative. The award i- assailed on the ^founds that tlie arbitrators, who 
decided against the jihuintilf (Nandram), accepted bribes from the other side; 
that the parties had appointed four arbitrators, but the fourth arbitrator Ims 
not made an award and ha;s been absent at Rutlara ; that Chunilal was 
appointed, notan arbitrator, an umpire; that tho two arbitrators, who have 
decided against tho plaintitl, hati once submitted theit award which tho Court 
remitted for amendment, and these arbitrators fraudulently destroyed that 
award and majie a now^’awoird , Liiat the aroitrators have nllow'od timo-b&rred 
items; tlwit the amount due .s illegal and faulty; that the Court* had no 
jurischctign, as the amount on li.e Credit and debit sides of the accounts 
exceeded iis. 5,000. 

' • becond Appeal, No. G;J6 of 1890. 
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“ Slich are the grounds urged by* the appellant against the award, but 
they are neither singly, jior as a whole, suilicient to make thp award a nullity. 
For the purpose of the preliminary objection raised on behalf of the respondent, 
the distinction between void and Voidable awards should be borne in mind, and 
although the'groufids urged by the appellant might bo sufficient to hold that 
the award is voidable, still they cannot pqssihly be hold as making the award 
void ab initio. 1, therefore, hold that no appeal lies against the decree of the 
Court below.” • 

Nandram appealed to the High Court. 

Bao Saheb Vasudeo Jaqannath Kirtikar (Government- Pleader; for the 
Appellant : — Where a decree is hasofl upon an award, and the legality of the 
award is impugned, an appeal lies against the decree. An award, in which all the 
arbitrators have not joined, is nj^t legal. The lower Courts were wrong in hold- 
ing that oho objections raised against the award do not rendei it illegal and, 
therefore, void ab niitic. The Full Bench ruling of tlie Aliahahad High Court 
in Lachman Das v. Jirtjpal, 1. L R., (5 All., I7i, is in point. See, also, Muham- 
mad Abid V. Muhammad Asrjhar, I. fj. B., H All., (>1 : Daqdusa TiLakchand v. 
Bhukan Govind Shet, I.L.B., 9 Bom.. 82; Dcbrndra Nath Shaiv v. Auidioy Churn 
[369] B(iqchi, 1. L, B., 9 Cal., 905; ^atml Nathu v. Jatshankar Dalsukram, 
I. L. R., 9 Bom., 254 , Suppti v. Govindachdryar, 1. L, B., 11 Mad , 85 , Saskti 
Charan Cknttcrjee v. Tarak Chandra Chatlojt^e, Ac., 8 Beng. L. B., 315. 

L. M. Wadia (with irangaram B. lick) for the Bes[)ondent : - -The lower 
Court has, no doubt, not found tVirclctly that tlie award is good in l.avv, but it is 
clear from the judgment that tlio Court was of ojiinion that the award is legal. 
Tlie awii^'d being legal, no appe*al can lie agiinst a decree bast^l upon it. We 
rely upon V^hnu lUtan Joshi^. liavji JiJuiu Josh/, 1. Ij. B., 3 Bom , 18 ; Naurang 
Singh V. Sadapal Singht J. L. B , 10 All., 8 ; Lhaqirath \ Ham (Giulnm, i. L. B., 
4 All., 283; Ramonongra Chohcij v. M^issamut Pi/bnooita nobat/un, 7 W,B.,205 
Civ. Bui., Sreemnth Ghnsa \. Raj Chiindc/ Paul, 8 W. R , 17) Civ. Rul; Shaikh 
Elahee Buksh v. Shaik llajoo, II W. K., 3*1 Civ Bui Lalla Iskuico Pt^rshad v. 
Uur bhuujiin Tcivaice \ Snstcc Churn Chuckerfmtty v. Tanik Chundcr 
Chaltcrjac, 15 W. B., 9 (Full Bondi), Srcrnath Chatterjcc v. Kylash Chunder 
CliaUrrjve, 21 W. B, 248 Civ. Bui,; Maharajah Joymiuirnil Singh Bahadooi v. 
Mohun Ram Marwarer, 23 W. B., 429 Civ Bui; Prolap Chunder Roodro v. Huro 
Monee Dossia, 24 W. B , 188 Civ. Bui 

Sargent, C. J in tliis case, the matters in dispute between the parties 
in two suits Nos. 389 of 1880 and 318 ol 1886 were referred to arbitration. On 
the application to hie the award numerous olijoctions w^ere taken, which were, 
however, cfisallowed by the Court, and a decree wa.s finally passed in the terms 
of tlie award. The plamtilf in Suit No. 318 of 1886 then appealed against the 
decree ; and the Court below has dismissed the appeal on the ground that no 
appeal lay against the decree. The Veasons for this decision are to be found in 
the judgment of the Bower Appeal Court in the appeal (Ng. 68 of J889) from the 
decision in Suit No. 348 oi 1886, wmere ihe Subordinate Judge with appellate 
powers after roAsrring to the authorities hold that an appeal would lie where 
the award was a nullity, not wliero it was only voidable. 

[360] The earlier cases turn upon section 325 of the Civil Procedure Code 
of 1859, which says that when judgment shall be given according to the award, 
the j'lidgment shall Jbe final. In Sashti Charan Chcetierjee v. 'I^arnk Chandra 
ChattmjeSt and Lala hwari Prasad v. Bit Bhanjan TeAlan, 8 Bong. L. B., 315, 
the Calcutta Full Bench (disscnti ente Paul, J.) answered tlio queslio^ ” When 
an award has been ordered to bo filed, and judgment has been given in acci^rdance 
with it under section 327, Act VIll of 1859, is such judgment open to appeal?” 
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by sayia^ that “ it was open to an appellant to show that the paper which has 
been filed is notj. an award.” In Maharajah Joymungul Singh Bahadoor v, 
Mohv/n Earn Marwaree, 23 W. E... 429 Civ. Rul.; where the question came before 
the Privy Council, there had been an arhitrAtion in the course of a suit under 
the same Act, and the decree passed in the terms, of the n^vard had been set 
aside on appeal by the Hi^h Cour^ on tl^e ground that the award had not 
been signed by the arbitrators separately, and that ten days had not been 
allowed for objections, and the case was remanded (with remarks on the objec- 
tions generally as a guide to tlio Court below) to have these defects remedied, 
and the several objections hoard.* On remand, tho award was properly signed, 
and the objections wore duly lieard after proper notice and adjudicated on; — one 
of which was that thn ju bitrators had been guilty of misconduct in conducting 
the arbitration ‘ so as to vitiate the award.” Tlio High Court, on appeal to it, 
held that no appeal would lie from tho decree in the terms of that award, and 
the Privy Council, on appeal from that decision, held that the High Court* 
was right - 1st, in reversing the first decree and remanding the case, and, 
2ndly, in holding that there was no appeal from tho decree passed on remand. 

In' Dfihea(h'a Sath Shatv v. Auhhoy Churn JJagchi, U L. R., 9 Cal., 
905, Sir Richard OAfiTH, Chief Ju!*t‘:^e, after expressing some doubt, 
concluded, on tho auihority of tho Full l^ench decision in Sashti 
Charan Ghatterjee v. Tarak Chandra ChatteY)iu\ Lata Iswari Prasad v. 
Bir Bhanjan Tavari, 8 Bong. L. R., 315, that an appeal would Ji'e where 
the question is whether there is a legal .award, which he held was raised 
[ 361 ] in that case by the objection that the award had been signed only by 
three of the arbitrators. In Luchvian Das v. BnjpaL 1. L. R., 6 All., 174, 
where the question arose under section 0ii2 of Ac^ X of 1877, the.Ccfurt, after 
referring to the decision of the Privy Council in Maharajah Joymungul Singh 
Bahadoor v. Mohun Earn Manvarer, 23 \V. H., 429 Civ. Rul., held that an appeal 
would lie where “ tiiere was in fact or in law no award.” It is not clear from 
the judgments delivered in tliis case, whether by tho expression “ in law no 
award ” the Court meant not only an award which has no legal elTect ah initio^ 
but also one wliich is voidable under section 522. The Madras Court in Suppu 
V. Govindacharyar, I. L R., 1 1 Mad., 85, would apjiear to place the larger meaning 
on the term “ in law no award. In Debeyidra Nath Shaw v. Auhhoy Qhurn 
Bagchi, I. L. R , 9 Gal., 905, it is to be ob.servod that the objection taken to the 
award was that the throe arbitrators who signed it could not, under the 
circumstances, make an award ; in oilier words, that there was no award made, 
having legal effect ah initio ; and it appears to us that the judgment of the 
Privy Council in Maharajah Jnymuiiqid Singh Bahadoor v. M(diun Earn 
M^'irwaree, 23 W, R., 429 Civ. Rul., is irreooncileable vvijth any other view than 
that it is only whore tho award is nob a legal award in the abovo sense that the 
appeal will lie. ^ • 

In the present ca.se, one of tho ohjoctions taken by tho appellant is that 
the decision by throe of tho arbitrators, when four wore appointed, is illegal ; 
and, if established, it would render Wie award illegal ah inUio. We muBt, 
therefore, remand tho caso for a decision on that issue, ^ 

. ^ ■ • Case remanded, 

- . NOTES . J t 

£Thift lyas followed in (\8'n) 24 ('hJ., P/l ; (]90(i) 2 N.L.U., 81 ; seo iilso (1904) 29 Bom., 
285 ; (1896) 18 Ail.. 422; (1895) 18 Mad , 42:4. J 
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[362] APPELLATE CIVIL. 

The' 22nd April, 1891!. 

. Present. • 

Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Btrdwood. 

• « 

Cliandra Naik Applicant 

versus 

Bahinabai and another * ...Opponents/ 

Watandars Act {Bombay Act III of 1874), Sec. 10^ — Certificate issued by 
Collector more than twelve years after death of Last holde? — Court 
hound to act on certificate — Limitation -Limitation Act 
* [XV of 1877), An. 17b. 

In execution of a decree against Nijaling Naik his Jands were sold in February 1876, 
and Hanmantbhatt purchased them and took possession on 10th August 1876. Nijaling 
Naik died in July 1677, and in February IfiSH, his son and*boir alleging that the lands 
were wa<a?f applied to the Collector for a certilicato^ under section 10 of the VYatandars Act 
(Bombay III of 1871). The Collector referred the matter to his subordinates for inquiry, 
and the certificate was not issued until the 13ih March 1890, — that is, more than twelve 
years after the death of the last holder, N|jaijng Naik. 

Held, that, although more than twelve years had elapsed, the Court could not refuse to 
act on the certificate of the Collector, as provided by section 10 of the Watandars Act, 

This was a reference nriadvj bv Rao Ralieh Raghavendrarao Ramchandra 
GangoH, Subordimito Judge of Bagalkot, under section 617 of tlio Civil Proce- 
dure Code (Act XIV of 1882). • 

[363] On the 18th February 1876, cei’tain Liinia were sold in execution of 
a docre^ dated the 29th August 1874, passed ijy the Subordinate Judge of 
Bagalkot against one Nijaling Naik in Suit No. 797 of 1874. At the Court sale 
the, lands were purchased by IJaninantbb^titt bin Bhimabhatt, wlio took posses- 
sion of them on the 10th August 1876. 

Nijaling Naik died on the 4tb July 1877, leaving behind him his son and 
heir, Chandra Naik. On tlnr 19bh February 1884, Chandra Naik applied to the 
Collector of Bijapur for a certificate under section 10 of the Hereditary Otlices 
Act, otherwise called the Watan Act (Bombay Act HI of 1874). The Collector 
having reftfrred the matter to his suhi5rdinates for inquiry and report, issued the 

• Civil Reference Nu. 10 of 1891. 

t Section 10 of the Wutandtars Act (Bumbav Act. Ill of I874t ; — When it shall appear to 
the Collector that by virtue of, or in execu^ou of. a decree or order of any British Court any 
watan or any part thereof, or an\ profits thereof, recorded as such**in the revenue-records or 
registered under this Act, and assigned under section 23 of this Act as i^inuneration ,uf an 
ofhoiator, has or haye after the date of this Act coming into force, passed or may pass with- 
out the sanction of Oovernmeiit into the ownership or beneficial possession of any person 
other than the officiator for the time being ; or that any sucji watan or any part thi*reof. or 
any of the profits thereof, not so^assigned has or have passed or may pass into the owiu}rship 
or beneficial possession of any person not a watandar of the same watan, the Court shall, on 
receipt of a \:erLificate under the hand and seal of the Collector, stating that Jtho property to 
which tJhe decree or order relates is a watan or part of a watan, or that such property consti- 
tutes the t^ofits or part of the profits of a watan, or is assigned as the remuDi^r-itnoTi of an 
officiator, and is, therefore, ina]ienabla, remove •any attachment ©r oJ.hcT process tj^cn pend- 
ing against the said watan or any part thereof, or any of the profits thereof, and set aside 
any sale or order of the sale or transfer thereof, and shall cancel the*dccree or order complained 
ol so far as it concerns the said watan or any part thereof, or any of the profits thereof. 
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certificate on the 13th March 1890. — thit is, more than twelve years aTter the 
death of the last holder, Nijaling Naik. 

While the above proceedings were going on, Hanmantbhatt, the auction- 
purchaser, died, and his widow, Bahinabai, and a minor son having refused to 
part with the lands, and the Collector to whom the certificate vvas returned by 
the Subordinate Judge for reconsideration, having declined to cancel it, the 
Subordinate Judge referred tlie following question to the High Court : — 

Whether he was bound to set aside the sale as desired by the Collector in 
the certificate issued, as it was, after twelve years from the death of the last 
holder? 

The opinion of the Subordinate Judge was that the Collector’s certificate 
was null and> void. 

Shivram Vithal Bhandarkar {amicus curtce), for the Applicant Chandra 
Naik: — The certificate is void, and cannot be .acted upon, as it does not state 
the particulars required by section 10 — Ramaiuioioda v. Shivapa, P. J. for 1890, 
p. 263. Further, the Collector cannot now take; any action in the matter owing 
to the provisions of the Limitation Act (XV of 1877). ilo ought to have taken 
steps to set aside the siilo witliiii thrtxi years from its date —Article 178, 
Schedule 11 of the Limitation Act /XV ol 1877). 

[Sargent, C. J. : — The provisions of the Limitation Act refer to applica- 
tions. There is no application in the present case.! 

[ 364 ] The Collector is not a party to tl.is refc^rence ; the parties are the 
representatives of tlie purchaser at the auction- sale and the original judgment- 
debt.?*. Even if it bo supposed that the Collector has of his own rnot’on taken 
action in the matter, still the judgrne*it-debtor .)r hi.s representative cannot 
claim the benetit of sixty years' limitation under article 1 49, ‘Schedule II of the 
Limitation Act, which applies strictly to G overnment. If he is acting on behalf 
of the watandar (judgment-d^^htor) ho can claiiu only such limit.ation as the 
tvaiandar himself could have claimed — -Gunnn Gobind v. The Collector of the 
Twenty-jour PergunnaliH, 11 Moore sInd. Aj)p.,31o. Section 10 of th5 Watan 
Act must l)f! read in connecti.jn with xho provisions of the Limitation Act. 

The right to get the sale set anide accrued when the auction -purchaser took 
possession on t'le 10th August 187G. Ever since that time, that is, for more 
than twelve years, the auction -purchaser and his rojiresontativos have been in 
possession witliout any objectiuii on the p irt oitlier of the Collector or the 
watandar, who himself was the judgmont-dehtoi . The auction-purchaser’s title, 
therefore, is good by reason of his ■idver-.e possession. The propert^y has been 
io the possession oi the auction -purchaser and his representatives for more than 
twelve years ; it has, tlioreforo lost its character — Uadhabai v. Anantrao 

Bhagvant, I. L. R , 9 Bom., 198 at p, 23*2. ^ 

Kao Saheb Vnsudap J ayannath Kirtikar {Governniorit Plfjader) for Govorn- 
inent; — Article .178, Sclnsdule II ol tlie Limitation Act (XV of 1877) is not 
applicable to the present case, as no jipiJieation has b(‘en made to set aside 
the sale. The Collector having held certain nujuirv came to a judicial decision 
that the property was s(3rviifte wcUuu, and that decision he communicated bo the 
Subordinate Judge. It is not correct to s.iv that the auction- purchaser’s title 
has become-Qprnplete by twelve years’ adverse possession. It is true that the 
Collector grsmted the^ certificate after the expiration of 'that period ; but the 
judginen^-dehfcor’s son began to move in the matter in tht3 year 1884, that is, 
about eight years aftoi the miction -sale. His right,’ title and interest cannot, 
therefore, be allowed tfb be prejudiced simply because the period of twelve years 
expired while inquiries were being made by the Collector. 
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[86S.] As against the Collector no one can acquire a title by adverse posses- 
sion till the expiration of the period of sixty years under article 149, Schedule II 
of the Limitation Act. The provisions of the Watandars Act are similar to 
the provisions of the Bhagdari Act (Bombay Act V of 1862), and there are 
rulings to shp^w th^it under the Bfiagdari Act there w^s no period of limitation 
prescribed for making an application, and, tl^erefore, such applications wore not 
governed by any particular period under the ^jimitation Act — The Collector of 
Broach V. Hajaram Laldas, I. L. R.,7Bom., 542; The Collector of Thanav. 
Bhaskar Mahadev, I. L. R., 8 Bom., 264. 

Sapient, C. J. : —The sending the certihcate by the Collector as contemplat- 
ed by section 10 of the Watandars Act is not an application to the civil Court, 
but only a proceeding in the nature of a notification which, the Watandars Act 
itself provides, shall be acted upon by the civil Court in a certain manner. 
Clause 178 of the Limitation Act has. therefore, no application to it. Wo think 
Jihat the Subordinate Judge cannot refuse to act on the certificate of the Collector, 
as expressly required by section 10 of Bombay Act III of 1874. If the purchaser 
has, since his purchase, acquired a title by adverse possession, it will be for 
him to take the^ proper measures to assert it as against the Collector or any 
other party, as the case may be. 

• • • Order accordingly. 


( if Bom. S6S ] 

APPELLATE CIVIL. 


The 20th June, 1H92. 

, Phesbnt : 

Mb. Justice Bayley. Acting Chief Justice, and Mr. Justice Candy. 

Chimnaji...^ (Original Plaintiff) Appellant 

versus 

Sakharam and others (Original Defendants) Respondents.* 


Mortgage — Rederription — Suit for redemption by purchaser of equity of redemp- 
tion— Evidence given by defendants of a mortgage other than the mortgage in 
respect of which suit br ought -w- Right of plaintiff to have the question 
of latter mortgage determined — Practice~»-Procedure, 

• Tho plaintiff as purchaser of the equity of redemption sued for redemption. He alleged 
a mortgage, dated A. D. 1849, for Rs. 175. The defendants admitted amortgugo, but alleged 
that it was ezeoiitod at a different time and for a larger £366] sum. After tho evidence was 
given, but before the judgment was delivered, the* plaidfiff applied to amend the plaint and 
to set upr tho mortgage admitted by the defendants. His application was refuseS, and the 
Court dismissed the suit on the ground that be had failed to prove the particular mortgage 
alleged m the plaint. Tho Di.strict Judge confirmed the deoreo, but (flmerved that there 
probably was a mortgage for4iho larger sum alleged by the defendants. • On second appeal. 


* Second Appeal Ko. 255 of 189^. 
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Held, reversing the decree and remanding the case, that the plaintiff was entitled tohav9 
the question of the mortgage for the larger sum inquired into. 

Seconjj) appear from the decision of T. Uart-Davies, Acting Assistant Judge of 
Poona. 

Suit to redeem a mortgaged house. 

The plaintifif alleged that on the 1st February l8B7, he had purchased the 
equity of redemption under a mortgage for lls. 175, dated a. 1>. 1849, executed 
by one Raklimaji to one Shiduji. Ho now sued to redeem the mortgage. 

The first defendant (Sakharam) was a son of the deceased mortgagee 
Shiduji. He denied the mortgage alleged by the plaiutilf, but admitted another 
mortgage of a different date and for a different amount, viz., for Rs. 256. He 
further stated that a moiety of the house belonged to him as his share. 

Defendant No. 2 (Babaji) was the second son of Shiduji. lie denied the 
mortgage altogether, and claimed the house as his. Tie also alleged that his 
brother Sakharam, (defendant No. 1), was in collusion with the plaintiff. ITb 
also pleaded limitation. 

After the evidence was given, but before the judgsnent, the plaintiff applied 
to amend the plaint by alleging a mortgage for Rs. 25(». The &ourt refused the 
application, hut allowed uhe valuation or the claim to he increased tc Rs. 256. 
It then dismissed the suit, holding that the particular mortgage alleged by the 
plaintiff was not proved. He was of opinion, however, that the evidence 
showed that the house had been mortgaged. On appeal the District Judge 
confirmed the decree, remarking that there probably had been a mortgage 
executed by the mortgagors to the mortgagee at some date prior to 1855 A. D. 
for Rs. 256, but, as that was a different transaction from the one 8U»rd on, the 
plaintiff was not entitled to succeed. 

[367] The plaintiff preferred a second appoaf. 

Mahadco Chimnaji Apie for the Appellant : — The Courts should not have 
dismissed the suit, both being of opinion that there was a mortgage by the 
plaintiff’s assignors to the defendants family. The evidence given by plaintiff 
was primd facie sufficient, and it lay on the defendants to displace it — Hiru v. 
Bhikaji, P. J., 1888, p, 131- Chinto Suga, P. J., 1886, p. 247; Ganrshy. 
Vinayak, P. .1., 1889, p. 370; Eaqhunath Annajiy, Baban, P. J., 1890, p. 297. 

The plaintiff ought to have been allowed to amend his plaint, as the nature 
of the suit would not have been materially aff ected thereby — Lalcshman v. Hart, 
1. L. R., 4 Bom., 584. 

Gangaram B. Rcle ior the Respondent, (defendant No. 2) -.— The Sub- 
ordinate Judge was right in not allowing the plaint to be amend^ed. The 
application was made too late, viz., about a year after the defendant No. J filed 
his‘ written statement alleging the mortgage of Rs. 256, and five days before 
the judgment. The plaintiff failed to prove the mortgage he alleged in his 
plaint. He cannot be allowed now to prove another mortgage. When a 
particular instrument is feued upon, the plaintiff must establish his case on that 
particular cause oPaction and not on one similar to it— Vithalda^ v. Yedu, P. J , 
1876, p. 270 ; Nursapay. Bhimangavdal P. J., 1877, p. 190 ; Moro v. Dada, 
P. J., 1889, p. 159; Lakshman Trimbak v. Bhagirathihai, P. J., 1892, p. 192; 
Govindrao v. Bagho, I. L. R.,^ Bom., 543, 

Candy, J. : — The plaintiff sues as purchaser of the equity of redemption 
from certain Telis to redeem a mortgage which in his deed of assignment is 
recited as having been ex'ecuted in Shake 1761 (a. t>. 1839) for Rs. 175 to one 
Shiduji Mali. The first defendant, the elder son of the deceased Shiduji, pleaded 
that the mortgage was for Rs. 256, and not in Shake 1761; the second 


234 



f 

SAKHAHAM &c. [1892] l.L.R. 17 Bom. 368 

• 

defendant, the second son of Shiduji, denied the mortgage altogether ; and the 
third defendant, the sub-mortgagee under defendant No. ], did not resist 
the claim. ^ 

[368] The Subordinate Judge included in the first issue framed by him the 
< 3 uestion whether ^he principal mortgage money was. Rs. 175 or Rs. 256, and 
allowed the valuation of the claim to be incj^eased to Rs. 256, but he rejected 
the claim, (quoting the case at I. L. R , 8»Boyi., 543), on tlie ground that the 
particular mortgage recited by plaintiff had not been proved. 

The District Judge confirmed this decision, though he thought it probable 
that there was a mortgage for Rs. 256. 

We are of opinion that both the lower Courts have erred. In the case of 
Oovindrav v. Baqho, 1. L. R , B Bom., 643, (on which the Subordinate Judge 
relied,) the defendant pleaded that tlie lands were his anco.stral property, 
and denied that there had at .any time been any mortgage. Plaintifi’s resorted 
to dishonest artifices to procure evidence of their case, and it was held that 
as a specific mortgage was sued on, and not proved, the Court was not 
authorized to give a decree on some indefinite supposed mortgage, which 
by the hypothesis the plaintiiT could not have sued on. That case is easily 
distinguished from such cases as those to he found at I. L. R., 4 Bom., 584 : 
P. J. far 1888, p. 131 ; P. J. foi* 1890, p. 297- In Lakshnum v. Uari, 
I. L. R., 4 Bom., 584, defendant admitted that the relations between the 
plaintiff and himself wore those of mortgagor and mortgagee, but pleaded the 
bar of Timitation ; it was hold that when the question of limitation was decided 
in plaintiff's favour, then the giiiioutit of the mortgage debt was to be decided. 
The case of Hiru v. •Bhihaji, P. J., 1888, p. 131, is very similar to the present 
case, tiko defendants admitting that there was a mortgage, hut pleading tiiat it 
was for a iditferont sum and of an earlier date. But the case of Moi’o v. Dada, 
P. J*. for 1889, T). 159, was very different ; for there the defendant referred to a 
mortgage only to show that it h.vl been paid off, not to admit any liability 
upon it. 

We think, therefore, in the present, case that the plaintiff was entitled to 
have the question of the mortgage for Rs. 25G inquired into, and we reverse the 
decrees of the lower Courts and remand the case for a decision on the merits. 
All costs hitherto incurred to abide the result. 

• Decree reversed and case remanded. 


* NOTES. 

(This was dissented from in (1896) 18 All., 40S ; (1899) 3 O. C., ITSJ. 
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QUEEN-BMPBESS V. 

[869] APPELLAITE CRIMINAL. 


' The 27th June, 1892, 

Present : 

Mr. Justice Jarui^e and Mr. Justice Telang. 

Queen -Em press 
versus 

Khodg. Uma and others.* 

Criminal Procedure Code (Act X of 1882), Secs. 227 and 287 — Charge — Altera- 
tion of charge — Conviction for an offence different from that with which 
accused is charged — Extradition fori. 

The accused were subjects of His Highness the Gaekwar of Baroda. They were extradit- 
ed for committing dacoity in British India. The Magistrate, who held a preliminary in> 
quiry into the matter, committed the accused to the Sessions Court on a charge under section 
398 of the Indian Penal Code (XLV of 1860). The Sessions Judge amended the charge to 
one under section 395, on the ground that, as the accused had been extradited on a charge 
under section 395, they could bo tried and c'onvicted only under that section, and no other. 
At the end of the trial, the Sessions Judge finding that the accused were guilty of theft, but 
not of dacoity, acquitted them. 

Held, reversing the order of acquittal, that it was' cc mpetent to the Sessions Judge to 
alter the charge under section 227 of the Code of Criminal Procedure (Act X of 1862) and 
under section 238 to convict the accused of the minor offence, which the evidence estaulished. 

Held, also, that the Code of Criminal Procedure was applicable as lex fori. 

Appeal by the Local Goveromeot against an^ order of acquittal passed by the 
Sessions Judge of Ahmedabad. 

The accused were subjects of His Highness the Gaekwar of Baroda. They 
were charged with committing dacoity in a village in the Ahmedabad District. 
Their extradition was obtained on tho representation of the District Magistrate 
of Ahmedabad that there was evidence to prove a primd facie case of dacoity 
against them. 

The Magistrate, who held a preliminary inquiry into the matter, committed 
the accused for trial to tho Court of Session on a charge of attempting to 
commit dacoity when armed with deadly weapons, an offence punishable under 
section 398 of the Indian Penal Code. 

Tho Sessions Judge was of opinion that, as tho accused had been extradited 
for dacoity under section 395 of the Penal Code, they could be tried only for 
that offence, and for no other, lie, [370] thorefoie, amended the charge to 
one under section 395 of the Code. 

At the conclusion of the trial, the Sessions Judge agreeing with one of 
the assessors acquitted the accused for tho following reasons : — 

The facts established against tho accused are that they went to the 
complainant’s field to steal grassj. While so engaged they were disturbed. They 
abandoned tho booty, and, in order to cover their retreat, they caused hurt to 
their pursuers, and also threatened them. Following the ruling of the Madras 
High Court in 1866 cited by 'both Mayne and Starling in their annotatiors of 
the Indian Penal Code, find*'Reg. v, Kalio, B. H. C. Cr. Ruling, 27th June 1872, 
I am of opinion that the accused canno't be convicted of dacoity, and as 

* Criminal Appeal, No. 84 of 1892. 
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they wer^ extradited for trial on tiiat charge, they cannot be tried and convicted 
of any other." 

Against this order of acquittal the Government of Bombay appealed to 
the High Court. ^ 

Lang, (A<ctin^ Advocate-General), with Rao Sarheb Vasudev Jagannath 
Kirtikar for the Crown :-^Seotion 395 of Ihe Indian Penal Code applies, as 
the evidence shows that the prisoners, '^^hee caught in the act of stealing, 
caused hurt to the complainant and his men. They were, therefore, guilty of 
dacoity. But, assuming that they ^committed theft only, the Sessions Judge 
had jurisdiction both to try and convict them gf this offence. This jurisdiction 
is not taken away by the mere fact that their extradition was obtained on a 
charge of some other offence. Extradition is merely a means of bringing the 
offenders to trial before tlie proper Court. When they are brought before the 
proper Court, that Court has jurisdiction to try them on any charge, Juris- 
•diction is independent of extradition. Jurisdiction is local : see Clarke on 
Extradition, 2nd Ed., p. 101. There is no treaty preventing the British 
Government trying the prisoners on any charge. The treaty with His 
Highness the Gaekwar (see Aitchison’s Treaties, Vol. IV, 230) provides 
generally for the surrender of all kinds of offenders. It does not syiecify any 
parti- [37l]cular offence for which they are to bo surrendered, or tried when 
so surrendered. The ordinary law, therefore, applies, and the Sessions Judge 
had jurisdiction to try and convict the accused of dacoity, or of theft. 
Section 237* of the Criminal Procedure Code (X of 1882) would allow a 
conviction even under section 3V2*of the Indian Penal Code. 

There was no appearance for the Accused. 

. Jardine, J.: — The eight accused were 'committed for trial for attempt to 
comuMt dacoity , under section 398 of the Penal Code. The Sessions Judge 
amended the charge to one of daco^y under section 395, being of opinion that 
as they had been handed over by the Gaekwar on a representation tiiatthey had 
committed dacoity they should bo tried only under section 395. Differing from 
one assessor, and agreeing with the other, he acquitted the prisoners and dis- 
charged them. The judgment shows that the Sessions Judge was satisfied that 
the eight prisoners did commit the alleged theft of grass, but that as they had 
abaq/loned the grass before they used violence to the owners, and as the violence 
was used to cover their retreat rather than secure the grass, the offence of 
dacoity was not committed. He also remarked that *' as they were only extra- 
dited for trial on that charge they cannot be tried and convicted of any other." 
He gives no authority in support of this proposition. The Advocate-General has 
argued on behalf of the appellant, tjie Governor of Bombay in Council, that the 
acquittal on the charge of dacoity is wrong, as the evidence is most consistent 
with the theory that when the prisoners being intercepted by the owners of 
the grass used violence, they meant by that means to prevent the jecovery of 
the grass. That may possibly h*ave been the fact, and it must have been so 
held by one of the assessors. But the question of*. intention is not beyond 
doubt ; and w^do not think sufficient reason has been shown for this Qourt to 
convict of dacoity. We concur, however, in the contention of the Advocate- 
General that there is nothing apparent in the circumstances of the extradition 
to justify the view of the Sessions Judge lhat'fhe ordinary provisions of the 

g *£8ec. 237 : — If, in the vase nicnlionrd in rtrclion the 

Wbei^a person is charged accused is charged with one offence, and it. ftppoars in evidence 
with one offence, he can be that he committed a diflerent offdiice for wli^ch he might have 
convicted of another. .been charged uitder the provisions of that aection, ho may be 

convicted of the offence which ho is* shown to h.i'ic committed, 
filthough he was not charged with^t, j , 
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Criminal Procedure Code were not bifiding on the Sessions Court as its lex 
fori. We think that it was competent to that Court to alter the charge under 
sec-[372]tion 22^7, and that it was incumbent on it in its ‘expressed views on 
the facts to convict of theft under section 238, when acquitting of the more 
serious charge of dacoity.^The oflence was committed in the district of Ahmeda- 
bad. Therefore the local law applied : “ Crimes are ‘in their nature local : and 
the jurisdiction of crimes is local#’' par De Grey, C. J., in Rafael v. Verelstt 2 
W. IMackstone, at p. 1058; Keighley v. Bell^ 4 Post, and Fin., 790, and other cases 
mentioned in Forsyth’s Constitutional Law', 249. “ By the comity of nations, 

the country, in which the criminal has been found, has aided the police of the 
country, against which the crime was committed, in bringing the criminal to 
justice,” per HeaTD, J., in Mure v. Kaye, 4 Taunt,. 43. it appears also that the 
British Government has a special convention with the Gaekwar, made in 1817, 
whereby the two contracting ]mrties bind themselves in general terms to hand 
over “ offenders.” See Aitchison’s Treaties, Yol. IV, p. 230. There seems to. 
be no stipulation that the requisition to the Gaekwar shall state the offence in 
terms of the Penal Code : and the requirement of justice that the conviction 
shall be based on the facts proved, and the provision of section. 238 of the Pro- 
cedure Code, which allow’s conviction for a minor offence not charged, as e.g.^ 
for theft on a charge of robbery or dacoiby, do not conflict at all with the 
principles of comity or involve any broach of public faith. We reverse the order 
of acquittal of the eight prisoners, and convict them of the offence of tliQft, 
punishable under section 379 of the Indian Penal Code, and we sentence each 
of them to rigorous imprisonment for three yoa,rs. 

TelaDg, J. : — The Sessions Judge has, ou the evidence, come-* to the 
conclusion that the offence of dacoity is not proved- against the accused. And’ 
although it is possil)le to arrive at a different jonclusion on the question, 
v/hetlier, when they w’ere obstructed, they hud abandoned their booty, still I do 
not think the evidence is such as to justify us in adopting that conclusion against 
the opinion of the Sessions Judge. And, if tlie opinion of the Sessions Judge on 
the question of fact is accepted, the Madras case quoted by him is an authority 
for holding that the terms of section 390 are not satisfied. The Sessions Judge 
was, [373] therefore, right in his decision that the accused in this case could not 
bo properly convicted of dacoity. He has, however, further decided that the 
accused cannot be tried or convicted on any other charge. lie lays it down 
broadly that when the extradition of an accused person has been obtained on a 
representation charging him with a particular oflence. tlie Court can try him 
only for that offence. According to the Sessions Judge’s view, it is apparently 
not competent to the Court to try or convict the accused of any other offence, 
even though it is of a character cognate to the one mentioned or referred to in the 
extradition proceedings, and oven though it is provf'd by substantially the same 
facts as those alleged for obtaining the extradition. Tlie Stjssions Ju9go has 
not quoted anv anthorify for the proposition he has laid down ; and it is 
certainly not one whieh ban be said to bo self-evident. Pitmd facie, indeed, it 
would appear to be erroneous. For if it vs once concedtal that the Court before 
which the accused are put upon their trial has jurisdiction to try them, such 
jurisdiction must, ordinarily sireaking, extend to all offences committed within 
the jurisdiction of the trying Court, and not lying outside its legal power of 
investigation. Extradition is only a means of bringing the accused before .the 
tribunals having ]iurisdictiph. It is not even like the sanction for prosecution, 
for instance# which under section 167 of the old Criminal Procedure Code was 
held to he ipdispeOsSabl© to confer jurisdiction on the Cfourt — Reg. v. Vinayah 
IHvakar, 8 Bom. H. C. Rep (Cr. Ca.), 32. Now in the case before us there is, 
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DO doubt;, that quite independently of thp extradition the Sessions Judge had full 
jurisdiction to try the accused. Although they are stated to be subjects of His 
Highness the GaekWar. the facts on which the prosecution is bg.sed are stated to 
have occurred within British territory And as Lord Chancellor IIalsbuky said 
in Macleod v. The Attorney -General for New South Wales, L. R. (189J) A. C., at 
p. 458 [See also 8 Bom. H*. C. Rep., (Gr. Ca ) 74-9j , “ all crime is local ; the 
jurisdiction over the crime belongs to the coontrgy where the crime is committed.” 
See also Kent's Commentaries quoted in Clarke on Extradition, (2nd Ed.), p, 10. 
If, then, the jurisdiction of the C6urt cannot be disputed, what is there to 
justify the Court in £374] applying at the trial other rules and principles than 
those which in ordinary cases it is hound to apply under the Code of Criminal 
Procedure ? I confess I can pierceive nothing. It is true that in the very recent 
case of In re Bellenconti e, L. R. (1891)2 Q. B., 122, which was a case of a habeas 
corpus arising on a warrant which described Bellencontre as having been guilty 
«of frauds as a bailee and of frauds as an agent, Cavk, J., having come to the 
conclusion that tho primo facie case required by the extradition statutes of 
1870*73 was made out only as regards four out of the 19 offences charged against 
the accused by tl^p French Government, wont on to say that '* the only object of 
specifying those cases is in order to give the prisoner the right, if he wishes to 
make use of it, to object to being ti*ied in France* for those other ollonces 
— for the other fifteen —on the ground thaV those are not in themselves crimes 
for which he could have been extradited.” That, however, was a case which 
arose orT the Extradition Acts and the treaty between France and England. And 
the remark of Cave. .1., above spt^ut does not say what would have been the 
result if such an objection as he there indicated had been taken befi re an 
EngliahNCourt. See Clarke on* Extradition, (2nd Ed.), pp. 98 ft seq. Bub in 
Any case it 6nly applies in teriiis where the objection can bo taken that the offence 
was one for whitfh the prisoner could not properly have been extradited at all. 
No such objection is shown to be siistainabie here. On the contrary, the treaty 
(see Aitchison's Treaties, Vol. IV, 230) between the British and Gackwar 
Governments relates generally to all offerders. See, as to this point, Claike on 
Extra3ition, (2nd Ed ), p. 14. And, therefore, in tiiis case the extradition without 
any restriction whatever would be perfectly regular ; and the jurisdiction in- 
dependent of it would .stand unaffected. Further, assuming that the extradition 
proceedings could in some way limit the jurisdiction of the Sessions Court, it is 
plain that there is nothing here on the face of those proceedings to warrant 
the conclusion that any subh limitation has been in fact imposed. The mere 
circumstance that the offence of dacoity alono is mentioned when extradition 
is demanded, does not necessarily lead to the conclusion that the extradition 
is allowed for the purpose of a tria>only on that [375] charge, and on no other 
charge whatever. And in any' event it could nob exclude a trial and conviction 
on any charge which the facts disclosed in the extradition proceedings would 
suffice to sustain. On the wholes therefore, it appears to me that, whether, 
in law, the jurisdiction of our Courts can or canpot he restricted by the 
condition on which extradition is allowed, no such Yostriction has, in fact, 
been imposed in this particular case, and, therefore, it was* open to tK? Court 
below, and consequently it was its duty, to have tried the accused in tl)is case 
under the same rules as apply to ordinary •trial?# under the Code of Criminal 
Procedure. And the Sessions Judge ought to have convicted the prisi)ners in 
this case of the minor offence which the faefts proved in evidence shc»wed the 
prisoners had committed. * J 

Order of acciuiital reversed. 
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DAGDU V- 


[ 17 Bom. S76 ] 

APPELLA'TE CIVIL. 

" The 3rd July, 1892. 

Pbesent': 

Mr. .Tustice Jardjnb and Mr. Justice Telano. 

Dagda (Original Defendant) Appellant 

versus • 

Panohamsing Ganga Bam (Original PlaintitT) Beapondent.* 

r 

Execution sale — Decree — Purchasers at successive execution sales— Title obtained 
by first purchaser — Certificate of sale obtained by second purchaser before 
certificate obtained by first purchaser — Priority — Civil Procedure Code 
{Act XIV of 1882), Sec, 316 — What is the title which vests under ^ 
the section — Limitation in application of provisions of section — 
Confirmation of sale — Certificate of sale. 

On ‘i7th February 1886, the plaintiff purchased certain land at a Court sale held in 
execution of a decree. On the 10th March 188'd, the same property was put up^or sale in 
execution of another decree, cand purchasoci by the defendant. The sale to the defendant was 
confirmed on 3rd July 1886, and the sale to the plaintiff not until the 21st July 1886^ 
Certificates of sale were issued to both plaintiff and defendant on the same day. viz., on the 
22nd September 1886, and on the 14th February ^8SC, {he defendant was put in possession. 
In 1889, the plaintiff brought this suit to recover possession. 

The defendant relied on section 310 of the Civil Pro'cedure Code (Act XIV' of P'82). He 
contended that as under that section the title of a purchason^ at a Court sale vest's at the date 
of the confirmation of the sale to him, his (the defendant ; / right was sufierior to that of the 
plaintiff, inasmuch as the sale to him was confirmetl on the 3rd July 1886, while the sale to 
the plaintiff was not confirmed until afterwards, viz., on the 2lst July. 

(876) J/e/d, that the plaintiff was entitled to recover. By his prior purchase ho bad 
acquired an equitable or inchoate title to the property which was subsequently perfected by 
the certificate of sale. Nothing, therefore, passed to the defendant under bi.s second sale. 

The words “ the title to the property sold ” in section 316 of the Code of Civil Procedure 
(Act XIV of 1882) mean the full perfected title arising on the sale becoming absolute. ' It is 
that title which under the section does nob vest in the purchaser until confirmation. That 
provision, however, need not necessarily be construed as destfoying any lesser interest which 
arises by reason of general equitable principles. 

Quozre — whether the provision in section 310 a.s to the date at which the title of the 
purchaser is to vest, does not apply only as between the parties to the suit and persons 
claiming through or under them. 

Per JARDINE, J. : —The roferenoe to parties and person i claiming under them would bo 
surplusage if the Ijcgislature bad intended the addiu^^n to apply to third parties. 

Second appeal from th^decision of Khan Bahadur N. N. Nanavati, First Glass 
Subordinate Judge jit Dliulia with Appellate Powers, in Appeal No. 81 of 188Q 
of the District File. • 

The plaintiff, Panohamsing, sued to recover possession of four fields (Survey 
Nos. 6, 21, 22 and 2l3) and foi Viesnfe profits for the years 1887 and 1888. 

The* fields in riuestion belonged originally to three brothers — Supdu. 
Samps t and Mabipat— jointly* 

On 27th Fofcfiruary 1886, the fields were sold to the plaintiff in execution 
of a decree againat Supdu and his brothers. 

■ Second Appeal, No. 228 of 1891. 
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On Itibh March 1886, fche same fie^jids were put up to sale in execution of 
another decree against Supdu alone, and purchased by the defendant. 

The sale to the defendant was confirmed on 3rd July 188G? 

The sale t 9 the plaintiff was i»t confirmed until the 2l8t July 1886. 

The sale Certificates were issued to both plaintiff and defendant on the 
same day, z.e., 22nd Septonaber 1886. • 

The defendant’s certificate of sale wa5 registered on 16th October 1886, 
and the plaintiff’s a month later, vijsr., on 16th November 1886. 

On 14th February 1887, the defendant was put in possession, 

[377] The principal question at issue between the parties was — who was 
entitled to priority, plaintiff or defendant, with respect to the lands in suit ? 

The Court of First Instance decided this issue in the defendant’s favour, on 
the ground that his certificate of sale was registered prior to plaintiff’s certificate, 
^nd also that he had obtained possession. The suit was, therefore, disnDissed 
with costs. 

On appeal the Subordinate Judge with Appellate Powers held, on the 
authority of Prarigour v. Himanta, I. L. R., 12 Cal.. 697, that the sale to the 
plaintiff, not having been set aside at the time of the second sale, was a good 
and effectual sale to pass the propertV, so that there was nothing left to pass 
to the defendant under the second sale. • 

He, therefore, reversed the decree of the first Court and awarded the 
plaintiff^ claim. 

Against this decision the delerfdaht appealed to the High Court. 

Ma^^dev V, BkaCiov Appellant .—This is a case between two competing 

f iurchas^s ^t Court sales. Under section 316 of the Code of Civil Procedure 
Act XIV of 1B§2) the titlS to the property sold vests in the purchaser from 
the date of the certificate of sale, and not before, and the date of the certificate 
must be the date of the confirmation of sale. In this case tho sale to the 
defendant was confirmed before the confirmation of the sale to the plaintiff ; 
therefore, under the section the property* became vested in him. How could 
it be divested by the subsequent confirmation of the sale to the plaintiff? Tho 
defendant’s purchase was, moreover, accompanied with possession. The defend- 
ant hjis, therefore, a better title —Prem Chand Pal v. Purnima Dasi, I. L. R., 
15 Cal., 646; Nanjuiidepa v. Hemapa^ I L. R., 9 Bom., 10; Lachmtnarayan 
V. Indrabhan, P. J. 1883, p^ 254. 

Mahadev G. Apte for Respondent : — By the sale to tho plaintiff on the 27th 
February 1886, all tho right, title, and interest of the judgment-debtor passed 
to the plaintiff. There was then npthing left to pass to the defendant by the 
subsequent sale on the lOth March 1886, Tho sale to the plaintiff stands 
good until it is set aside. It gave an equitable or inchoate title to *Lh6 
[378] plaintiff as purchaser. And that title beijame absolute when the sale 
was confirmed, and he obtained tho formal certificate of sale. 

His title, which was inchoate before, was perfected by tho issue of tho 
Skle certificate* Nothing, therefore, pt^ssed to the defendant under the^second 
sale — Yeshvani v. Govind, I. L. R., 10 Bom., 453 ; Prangour v. Hirntmta, I. L, 
R., 12 Cal., 597. Section 316, clause 2 ot the .fiJode of Civil Procedure does 
not apply to auction-purchasers. It refers to tho parties to the suit atjcl^porsons 
olaipaing through them, and not to strangers.* 

Talang, J. : — The question raised in this case is o’ne upon \v£icli, apparently, 
there has not been yet any authoritsitive decision m this Court*. On 27bh 
February 1886, the property in dispute was sold at an oxecutiq/i sale and 
knocked down to the plaintiff. On JOth March 1886, the property, was sold 
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again, also in execution of a decree, and knocked down to the defendant. The 
latter sale was confirmed on 3rd July 1886, and the former subsequently on 
21st July 1886. Certificates of sale were issued both to the plaintiff and 
defendant on 22nd September 1886, and ondlth February 1887, the defendant 
was put in possession. ' On the findings of the Court beUw, i'S is quite clear 
that the sale to the defendant was a sale only of the share of Supdu, while the 
sale to the plaintiff was a salv) of* the shares of Supdu and all his brothers. 
The plaintiff, therefore, is, in any event, entitled to the relief he claims as 
regards the shares and interests of Supdu's brothers. And the question is 
simply, as regards the share of Supdu, whether, in the events which have 
happened, it now belongs to the plaintiff or the defendant. 

It will conduce to a clear understanding of the case, 1 think, if we ascertain 
the respective rights of the parties at the various dates winch have been above 
mentioned. On the 27th February 1886, the sale to the plaintiff took place. 
At that time the defendant had admittedly no right to the property —present," 
future^ vested, or contingent. And, accordiiig to the decisions of our Courts, 
the plaintiff' then by virtue of such sale obtained an eqritable interest in the 
property, which has been sometimes described as “ inchoate,’* sometimes as 
" contingent.” In Kannpa [379] V. Janardan, 11 Bom. H. C. Rej^, 193 at 
p. 194, Sir M. R. WestROPP spokq of the purchaser in such a case obtaining, as 
from the date of the sale, “ a contingent right to the land, 2 .c., contingent on 
subsequent confirmation.” In the case (»f Rajah Uossetn Buksh Khaiu^. Baboo 
Roy Dhunput Sing Bahadoor, 18 C. W. B., ^89 at p. 290, pa>ment8 made by a 
purchaser before confirmation of sale were allowed to such purchaser on the 
sale being subsequently set aside, Sir R. CoUCB saying : “ The plainUff by his 
purchase at the auction sale had acquired an inchoate right to tbe property. 
If the sale had been confirmed, he would have become the absolute purchaser.” 
These cases, it is true, were decided und^r the old Civil Procedure Code, but 
the doctrine laid down in them was not based on the provisions of that Code, 
but on general equitable principles.’*' 

The question, then, is whether there is anything in the provisions’ of the 
prestmt Code (XIV of 1H82) which should be held to prevent such equitable 
interests arising. Tlie words of the Code, section 316, at first sight certainly 
seem to bear some such signification. “The title to the property,” that section 
says, “ vests in tlie purchaser upon the confirmation and not before. ” But 
I am, on the whole, of opinion, that these words are not necessarily inconsistent 
with the equitable interest accruing from the sale. What is the meaning of 
“ the title to the propertv ? ” That phrase, according to its ordinary meaning, 
must, 1 apprehend, bo held to a]iply only to a full perfected title, not to that 
“ contingent ” or “ mchoato ” title which Sir M. R. WksTKOPP and Sir R. CouCH 
spoke of in the cases above cited. Such a perfected title, doubtless, does not 
vest in the purchaser before confirmation. But is a provision, which enacts 
that, to be necessarily construed as destroying any lesser interest which arises 
by reason of general equitable principles ? I am not satisfied that that is the 
necessary result of^ putting its ordinary grammatical sense on the language used 
by the Legislature. And, if that i.s not necessarily the ordinary grammatical 
sense, I can see some very %\voighty reasons for liolding that we should not 
attribute that sense to tiio words. Suppose, for insfance, the delay in [380] 
obtaining confirmation of the first execution sale is due to a vexatiouq or 
fraudulent atterqpt on the part of the judgment-debtor to set aside the sale, an 
attempt perhaps even based on collusion between the judgment-debtor and 

• Of. also Nanjundepa'y. Uemam, I. L. R., 9 Bom., 10; and Yeshvant v. Govind, 1. L. 
R., 10 Bom., 453. 
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another crdditor. Such an attempt may» o/ course, result in protracted litigation, 
and while such litigation is pending, the other creditor of the same judgment- 
debtor may get the pr(M»ntty sold and the sale confirmed. Is thcifirst purchaser 
to lose the benefit of his purchase u\^der such circumstances for no fault of his 
own, and possifely even by the fraud and collusion of t^ae judgment-debtor and 
the subsequent execution-creditor? Unless -the words of the Legislature, 
reasonably construed, are incapable of beariifg ariy other interpretation, I should 
be unwilling to sanction this. Again, if the later purchase prevails, either the 
previous purchaser loses his money* most inequitably ; or if he is allowed a 
refund of it on the ground of there having been ^ total failure of consideration 
— though it is ditlicult to see precisely how this is to be practically done-— the 
first execution-creditor is put to an inequitable loss, for which he may, 
conceivably, bo quite unable to reimburse himself. On the other hand, if it is 
held that the previous sale prevr#ils, there is no injustice to the later purchaser, 
who avowedly is a speculative purchaser, or at all events is not entitled to 
the privileges of a bo7i(l Hdf. purchaser for valuable consideration (compare 
Sobhagehand v. Bhaichand per MelviIjL, .1., I. L. R., 6 Bom., at p. 207). These 
considerations appear to me to lead to the conclusion, that we ought not 
to adopt the construction contended for on behalf of the appellants, unless 
the words'used by the Legislature cannot reason alfly he made to yield any 
other meaning. • 


To oome back, then, to the words of the section itself. I have already 
pointed out that the words, “ the title to the property shall not vest before 
tho certificate,’* are not necessafily inconsistent with the subsistence of an 
equitable^^intorest short of the full perfected title in the purchaser even before 
tb^ certificatte issues. And the facts, that the transaction which takes place at 
the time of the auction is called a sale, that a cancellation of it is called the 
setting aside of a sale, that a subsequent auction [ 381 ] after the failure 
of tho first is called a re-sale —all those thit>gs show' that in the contemplation 
of the Legislature the transaction even before conlirmation and issue of certifi- 
cate is. a sale — though a sale liable to *l^e set aside. It is something more, 
therefore, in its legal aspect, than a mere contract for sale, and must ho treated 
as lying outside the scope of tiliose differences of opinion wdiich were referred to 
by Sy- M. R. Westropp in Waman v. Dhondiha, T. L. R., 4 Born., 126, and, 
thoreforo, rendc 3 ring it unnecessary to inquire with any minuteness whether any 
real interest in the property, itself resulted from the transaction or not. 


There is in the same section, however, another phrase which requires 
notice : — 'J So far as regards parties to the suit and those claiming through or 
under them.” The Higii Court of Calcutta (NoRRls and BeverLiEY, JJ ), Vrem 
Chand Pal v. Purnima Dnsi, I. L. R., 15 Gal., 546, has construed that phrase : 
and thaj; Court has hold that, if the title “ as regards the parties to the suit ” 
does not vest till after a particular date, it cannot, as regards third parties, date 
from any earlier period. It is impossible not to feel tljo force of this vi 0 W^ On 
the other liand, however, it ought not to be forgotten, fliaton this construction 
tfie whole of thh clause above set out heoomes more surplusage. If tho “ vesting” 
takes effect at the same time “ as regards parties to the suit” and as regards 
third parties, there is no phvious object in e«pres:#Iy specifying the former. Ifc 
may, doubtless, be said that there is an object in specifying it. hecjwise the 
vesting may possibly take effect later as regkrds third parties. Rut it is not 
easy trt imagine the case for which such a provision would hq needed. J am 
myself, therefore, rather inclined to think, that the wliole of tlm clause relating 
to the time wdien the vesting is to take effect w'as put in to give legisjative form 
to the law as already laid down by the Courts undefr the Act of 1859, and in 
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giving ifc such a form, it was thought desirable to insert the parenthetical clause 
above referred to in view of the similar words which occur in section 312, 
touching the confirmation of the sale, and which were most probably inserted 
merely ex ahundanti oauiela. If this is^so, it [3823 is not improbable that 
there was no intention on the part of the Legislature to disturb the equitable 
rights flowing from the completion of the auction sale, but only to regulate 
such matters as arose, for instq.nce. in Bampa v. Mary a, 1. L. B.. 3 Bom., 433, 
or Harkisandas v. Bai Ichha, I. L. R., 4 Bom., 156. I think it would not be 
contrary to the rules laid down in the case of Bank of England v. Vagliano 
Brothers, L. B. (1891), A. C., 107, and it would be in accordance with one of 
the rules in II ey dons case^ to look to the old law and the decisions under it, 
so far as is necessary to arrive at such an interpretation of section 316. 

On the whole, therefore, it appears to me, that we cannot decide the present 
case in favour of the defendant, without holding that an execution sale by the 
Court, before it is confirmed, creates not only no title to the property, but nb 
right tn re whatever, not even any equitable interest in the property. Apart 
from the Civil Procedure Code, it would, I think, be impossible to hold this. 
And, in the words of the Code, I can find no adequate support for the view, 
that the Legislature intended that such equitable interests, which had been 
constantly given effect to by the Courts, as a matter of substantive law, 
should now cease to be recognized. I am, therefore, of opinion that the 
decree of the Court below is right, and should bo affirmed with costs.v 

Jardine, J. : — I am of the same opinion and concur in the proposed 
decree. I agree with my learned colleague in the reasons he has given. 1 think 
the reference to the parties and persons claiming under them in the addition 
made to section 316 in Act XII of 1879, re-ena:jtod in the Code,' Act XIV of 
1882, would be surplusage if the Legislature had intended the addition to apply 
to third parties. The addition requires the certificate to bear the date of 
the confirmation of the sale ; and section 314 declares that no sale of immove- 
able property shall become absolute until it has been confirmed ; the new words 
in section 316 as to the date when “ the title to the property sold shall vest ” 
seem to me technical and to point to the complete title arising on the 
[383] sale becoming absolute, such as might be requisite to enable the pur- 
chaser to bring a suit in ejectment, but distinguishable from the inchoate* title 
which suffices for a suit of an equitable nature. The distinction is illustrated 
by Westropp, C. J., in Krishnaji v. Ganesh, I L. B., 6 Bom., 139. 

There are many reported cases in which the right in equity of a third party 
to bring suit on the irn perfected title has been declared before 1879 : x take the 
Full Bench case of Bhyrub Chunder v. Soudamini Dabee, I.L. R., 2 Cal., 141, 
to one of them ; and it is not to be supposed that the Legislature in 1879 
and 1882 was not a ware of the settled doctrine which was applied by tne High 
Courts up to the time when this addition to section 316 was made, as appears 
from Yeshwant v. Govind, I. L. B., 10 Bom., 453, fiod Prem Chand Pal v. Pur- 
nima Dasi, I. L. R., 15 Gal., 546. With reference to the remarks of NORRIS, J., 
in that case 1 would observe that it appears difficult to hold that the words of 
the new part of section 316, which omit mention of strangers to the suit, can be 
construed to include them by inference, as that construction would abolish 
rights protected by a firmly eatablislied application of equity. Had this been 
the intention of*the Legislature, express words would have been used. . With 
regard to BEVERLEY, J/i concluding remark in that same case, I would also 

*3 Rep. 76 ; and compare Pelton v. Harrison, L. H. (1891), 2 Q. B., 422 ; Connfrr v, Kent., 
ibid., 646 ; and In re Leon, L, R. (18&2). 1 Ch., 348. 
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observe that the reasoning in Prangour$ v. Himanta, I. L. R., 12 Cal., 697, 
commends itself to me as a correct interpretation of section 316 as amended. 

Decree ^confirmed. 


: , NOTES. 

[Under the C. P. C., 1908, sec. C6, Ihe property gball be deemed to have vested in tjie 
purchaser from the time when the property is sold a;|^d not from the time when the sale be- 
comes absolute. • 

An inchoate title was recognised in (1890) 19 All., 168 ; (1900) 22 All., 168 ; (1910)33 All., 
46 (where this decision is explained) ; (1898f 2 C. W. N.. 689 ;d( 1903) P. R.. 9 ; (1906) P.R.. 
11 ; (1907) 11 C. W. N., 496; 7 C. L. J.. 1; (1909) 2 I. C., 8l ; see also (1898) 26 Cal., 176; 
(1900) 22 All., 168.] 


[384] ORIGINAL T3IVIL. 

The 17th December, 189k. 

PrfESENT : 

Mr. Justice Starling. 

Anandrao Vithal Varadi Plaintiff 

versus 

Budra Malla, Purkha l5holla and Hariba Tukaram 
Varadi Defendants. ' 

Practice — Inspection — Production — Discovery — Co-defendants — 
Inspection granted to def endanfagainst co-defendant — Civil 
• Procedure Code {Act XIV of 1882), Secs. 129 and 131, 

A defendant may obtain discovery or inspection as against a co-defendant if the latter can 
he regarded an an opposite party. * 

The plaintiff sued to set aside a mortgage made by the third defendant (his uncle) to 
defendants Nos. 1 and 2, alleging that shortly after he (the plaintiff) had attained his major- 
ity he had been induced to join in the mortgage by the undue influence and threats of the third 
defendant, who represented that the money to be raised by the mortgage was required to pay 
off the debts of the plaintiff's father. The plaintiff further alleged that he h^id received 
none of tlie money and that no money^had been paid by defendants Nos. 1 and 2 to the 
third defendant in his presence. Defendants Nos. 1 and 2 took out a summons against the 
third defendant for inspection of certain account books and documents. It was objected that 
no Question was rai«ed in the suit between (he third defendant and defendants Nos. 1 And 2, 
and that consequently, under section 131 of the Civil Procedure Code (Act XIV of 1882), the 
latter were not entitled to inspection. , f 

Held, that inspection must be given. It was possible that not being able to .sgt aside 
the m(prtgage as regarded himself, the third defendant was colluding with the plaintiff. 
Under thetcircumstanccs he might bo considered a “ party opposite ” to thejfirst two defend- 
ants, although eventually the Court might not be able to make* ny order bctw«;pii him and 
them. ' * . * 

* Suit No. 236 of 1892. 
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In chambors. Summons for inspection. 

The first two defendants were Marwarfs trading in partnership under the 
name of Dholla Cutchra. The third defendant was the" uncle of the plaintifi, 
being his deceased father’s brother. ^ 

The plaint alleged that his father, Vithal Tukaram Varafli, died intestate 
iri July 1887, and left a widow ftnd the plaintifi, his only son, who was then a 
minor, his heirs according to Kind'u law. 

The third defendanb, Ilariha, obtained letters of administration, durante 
minoritate, to the estate of the said Vitlial. Ho and [385] V>thal had been 
jointly the administrators of the estate of their father, Tukaram Varadi (the 
plaintiff’s grandfather), and JIariba, after Vithal's death, continued to adminis- 
ter that estate in which the plaintiff claimed his father’s share. 

The plaintiff* attained his majority in November 1888. He complained 
that Hariba (defendant No. 3) had not made over to him his father's estate, or 
his share of his grandfather’s estate, or accounted for the same, and he alleged 
that on the 11th February 1890, Hariba (defendant No. 3) by undue influ- 
ence and throats had induced him to execute a mortgage of certain properties 
to defendants Nos. 1 and 2 for Rs. 12,000, falsely and fraudulently stating that 
the money was required to pay off ce.’^ain debts of bis fatlior's. Hie alleged 
that he had received no money ft;ora the first and second defendants, nor had 
any money been paid by them to Hariba in his (plaintiff’s) presence. Ho prayed 
that the said mortgage might be set aside, and that inquiry might bfi made as 
to whether any debts were due by his father Vithal, &c., &c. 

The suit was filed on tlie 22ad April 1892. Hariba (defendant No. 3) 
filed *a written statement denying in a very guarded manner th^ plaintiff’s 
allegations. r 

On the 6th November 1892, a summons \mis taken ofit by the first aud 
second defendants, calling on the third Aefendant Hariba to show cause why 
he should not allow them inspection of certain account books and documents. 

Payne (for Defendant No. 3) showed cause > The applicants are no4 entitled 
to inspection as against their co-defendant. There are no questions raised 
between them — Civil Procedure Code, (XIV of 1882), Sections 129 and 131 ; 

Peile on Discovery, [386] p. 10 ; Brown v. Watkins, 16 Q. B. D., 125. i^urther, 
the affidavits do not show that the documents are in our possession. 

Layig (Acting Advocate-General), for Defendants Nos. 1 and 2, in support of 
the rule The defendants are entitled to inspection. The plaintiff sues to set 
aside a mortgage made to them bv himself and third defendant. The third 
defendant ought really to be a plaintiff in»this suit. 

• Starling, J. ; —This is a summons by two defendants for inspection of 
documents in the possession of the third defendant. « 

• Section 129 : — 

The Court may, at time during the pendency therein of any suit, order any party 
to the suit to doclai;^ amdavit all the documents which arc or have been in his possession 
or po<l^er relating to any matter in question in the suit, and any party^o the suit may, at 
any time before ihe first hearing, apply to the Court for a like order. 

Section 131 : — ^ ^ 

Any party to a suit may, at any time before or at the healing thereof, give notice through 
the Cdurt to any other party to produce any specified document, (or the inspection of the 
party giving such notice or of his pleiider, and to permit such party or pleader to take* oopiea 
thereof. * ' • 

No party failing to condply with such notice shall afterwards be at liberty to put any 
such document in evidence on his behalf in such suit, unless he satisfies the Court that 
such document relates cfnly to his own title, or that he had some other aud sufficient cause 
foe not complying with such notice. 
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Mr. Payne showed cause against the summons, and argued that although 
under section 131 of the Civil Procedure Code, (XIV of 1882), any party to 
the suit may call upon any other party tu the suit to produc^ for his inspec- 
tion any specified document, yet that “ any other party ” must mean “ opposite 
party,” and, fijrthej, that “opposite party ” m respect^ of a defendant can only 
mean the plaintiff and not a co-defendant. Jn this contention he is supported 
by the judgment in the case of Brown v. Watkins, IG Q. B. D., 125, as the 
Court came to the conclusion that the rule under discussion there, which 
corresponds to section 131 of the Civil Procedure Code, (Act XIV of 1882), did 
not authorize granting discovery as between co-defendants. This case has, 
however, been discussed in the Court of appeal* in the case of Shaw v. Smith, 
18 Q. B. D., 193, and the Court liold that “ opposite party ” did not refer only 
to the defendant as contrasted with the plaintiff, or vice versa, hut to any two 
parties, whether plaintiff or defendants, co-plaintiffs or co-defendants, between 
^whom it was necessary to adjust rights. Agreeing, as 1 do, with this vdew of 
the section, I am of opinion that there is no objection to one defendant seeking 
discovery or inspection as against a co- defendant, provided that co-defondant 
can be regarded a^ an opposite party. 

[387] The question I have, therefore, to decide is whether the tliird de- 
fendant, Against whom inspection is sought, is a party opposite to the first 
two defendants. • i 

It -appears that one Vithal Tukaram, the father of the plaintiff, died in 
1887, leaving the plaintiff a minor. On his death the third defendant obtained 
letters of administration to VittAil's estate duiante minoritatc of the plaintiff. 
Shortly after the plaintiff attained his majority, he and the third defendant 
^xecute^a priortgage of Vithal’s* estate, the consideration for which was alleged 
to be certain debts due by Vithal on promissory notes, advances made to the 
third defendant for the purposes of the administration, and a sum paid in cash 
on the execution of the inortgago-Jeed. The plaintiff now seeks to have the 
mortgage set aside and an account taken of what is really duo in respect of the 
alleged consideration, alleging fraud and fiiisropresentation and undue influence 
on the part of the third defendant as to the debts of Vithal and the amount 
borrowed by him, and denying that the^amount which ought to have been paid 
in cash was so paid. 

Now, if the mortgage transaction was honest, and the suit not brought by 
the plaintiff in collusion with the third defendant, I should have expected to 
find, in the written statement of this defendant, not merely a general denial 
of fraud, Ac., but a distinct assertion of what the consideration was, and a 
positive Statement that the moneys were due or had been paid. Instead of 
this I find only general denials of fraud, Ac., but no assertion that the promis- 
sory notes wore existing at the time of the execution of the mortgage-deed* or 
that an^rthing was done in respect^ of them. The defendant further does not 
assert that he actually borrowed any money for the ^purposes of the adminis- 
tration, nor does he say that the money which the mortgage deed showed he 
had received in cash was so received. , Further, he assents tb an account being 
taken. The only account, however, asked for in the plaint is subject to the 
mortgage being set aside, and assumes thaji thefcircumstancos which will be 
proved will be such as will induce the Court to say that the mortgage, cannot 
be held to be good for anything more than can be proved on an account being 
taken qI the various items which make up the [888J consideration. Con- 
sequently, it seems to me to be very possible that, n*ot being able .to set aside 
the mortgage as regards' himself, he is colluding with .the plaintiff to enable 
him to save wbat he can from the fire. Under thes& circumstances I consider 
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him to be a ** party opposite ** to the first two defendants, although eventually 
the Court may not be able to make any orders between him and them. 

I, therefore, allow the first two defendants inspection of the documents 
set forth in part 1 of the first schedule to the third defendant's affidavit of 
documents affirmed on *^he 11th day of October 1892, and filed on the 19th day 
of November 1892. 

With regard to the other documents of which inspection is sought, the 
third defendant distinctly swears that they are not in his possession, power, 
or control ; and however much I may suspect the entire truth of that state- 
ment, there is nothing on the iace of his affidavit which would enable me at 
the present stage to make further enquiries. 

Attorneys for the Plaintiff : — Messrs. Chalk, Walker and Smetham, 

Attorneys for the first and second Defendants : — Messrs. Janardan and 
Ardeshtr. 

Attorneys for the third Defendant : — Messrs. Payne, Gilbert and Sayani, 


[ 17 Bom. 388 ] 

TESTAMENTARY JURISDICTION. 

The 19th December, 1892, 
Present : 

Mr. Justice Starling. 


Yeshwant Bhagwant Phatarpakar Plaintiff 

ve,'sus 

Shankar Ramchandra Phatarpakar Defendant.* 


Practice — Deceiver — Deceiver in testamentary suit — Succession 
Act {X of 1866), Sec. 239. 

The High Court has power to appoint a receiver in a testamentary suit. ^ 
Testamentary suit. In this suit a consent order was made on the 26th 
November 1892, whereby it was ordered that the plaintiff should produce all 
the ornaments in his possession, [389] belonging to the estate of Bhagu Naikin 
Phatarpakar, deceased, before the attorneys^of both parties, and that an inven- 
tory thereof and of all fjsrniture and other moveables belonging to the estate 
should be made hjbthe attorneys, and that the ornaments should be deposited 
in the feank of Bombay in the name of the attorneys, &o. By 1;he same order 
Mr. L. A. Watkins was appointed receiver to receive'the rents of the immoveable 
property belonging to the estllte. * » 

Disputes immediately arosa as to the amount of the property, and on 
the 3rd December 1892, turule nisi was obtained by the defendant calling on 
the plaintiff to* show cause why Mr L A Watkins, the receiver appointed 
in the suit, should not be ordered to take possession of all the estate of 

* ^Testamentary Suit, No. 23 of 1892. 
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Bhagu Naikin nofc produced befote the attorneys in accordance* with the 
order madd on the 26th November 1892.* 

Jardine for the Plaintiff showed cause. 

InveraritVy contra, in support the rule. 

Starling, J. »In this matter Mr. Tnverarity gn the 26th November 
applied for an order that the* Administrator-General sliould take possession of 
the estate and effects^of Bhagu Naikin under section IH of the Administrator- 
General’s Act (TI of 1874). This was opposed by the Advocate-General on 
behalf of one Yeshwant, who alleges* that he is the executor of the will of 
the said Bhagu and has applied for probate thereof, to which ^^r. Inverarity’s 
client, Baghunath Narayan, has entered a caveat. Eventually, bv consent of 
both counsel, it was ordered that all the ornaments of Bhagu slmuld be pro- 
duced to the solicitors of l)oth parties, a list made of them, and that they 
should then be deposited in the Bank of Bombay, that ail the other moveable 
property of Bhagu should be produced, and a list made of it, after which it 
was to remain in the ]) )ssossic)n of Yeshwant, he undertaking not to dispose of 
it, and Mr. Watkins was appointed receiver to collect the araounjb of the 
immoveable property. 


On the 3rd December it was allejjad that Yeshwant had not obeyed that 
order, in ftiat he had not produced all the ornaments or household property of 
Bhagu, and that he had not produced the c£fsh belonging to her estate, which i 
was in Ns hands, and the [390] Court was asked to make an order that the 
receiver should taka pos8e3sii>n of all the moveable property of Bhagu not 
heretofore produced by Yeshwant. * A’ rule was granted by me calling upon 
Yeshwant to show cause why this order should not he made. On the 19th 
Ejecembe^ IS^r. Jardine appeared 1^.0 show cause against the rule. As this motion 
is opposed, I must consider* whether this Court in a testamentary suit can 
appoint a receiver. 

Win England, the Court of ChancWy, in cases of disputed representation iu 
the Ecclesiastical Courts, was in the habit, on a proper case being made, of 
appointing, pendente lite, a receiver of property the representation of the former 
owner of which was in dispute : see Watkina v. Btent, 1 Myl. and Or. at p. 102 ; 
Bendall v. Rendall, 1 Hare, 152 ; and aince the Court of Probate Act, 1857, 
came into force, the Court of Chancery has exercised the same power — Parkin 
V. Sekdons, L, B., IGPlq., 34, But ihese were orders of a civil Court made in 
suits filed for the specific purpose of obtaining a receiver. The Court of Probate 
Act, 1857, howevei', gave authority to the Testamentary Court to appoint an 
administrator provisionally to take charge of the personal estate of a deceased 
person petiding any suit touching the validity of his will, and to appoint such 
administrator or any other person receiver to collect the rent of and to manage 
his real estate. The^e provisions have been consolidated and transferred into 
the Indian Succession Act (X of 1865), section 239, which empowers the 
Court to appoint an otficer to takeP and keep possession of the property of a 
deceased person until probate or letters of administration are granted. This 
sieotion, however, is not repeated in the Probate and A*dministration Act, V of 
1881. I should have no hesitation in acting under this section if the will was 
one to which the Indian Succession Act applied, but as the will iu the present 
case would apparently bo governed by the * Probite and Administration Act, 
1881, it is necessary to look more chisely intq the question. • 

•Tlje section by which this will would be excluded from the Indian Succes- 
sion Act is section 331, but that only excludes [391] froul the operation 
of that Act intestate or testamentary succession of Hindus, and does not forbid 
the procedure provided thereby (in the course of graqting probates, nfcc.,) to be 
^ 
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applied to Hindu or other excepted wills. See the case of Kokya Diy>et 2 Bang, 
L. B., (A. C. J.), 79, which was with Veferenca to a Buddhist will. Why, then, 
was# this useful provision not inserted in the Probate and Administration Act, 
1881 ? My own impression is that the framers of that Act having provided in 
section 55 that proceedings in relation to the granting of probate and letters of 
administration should '"be regulated by the Civil Procedurb Code, and knowing 
the provisions of that Code as to receivers, and seeking t^ avoid the repetition, 
in the Probate Act, of any piovision which was in the Civil Procedure Code, 
have left the appointment of a receiver to be regulated by the provisions of 
that Code. For these reasons 1 should, without diltioulty, have come to the 
conclusion that this Court in its testamentary jurisdiction had power to 
appoint a receiver. 

Mr. Jardine has, however, referred me to a motion in Testamentary Suit 
No. 11 of 1891, in which Farran, J., on the I3th August 1891, refused to 
appoint a receiver. There is no written judgment, and consequently I cannot 
ascertain whether the refusal was on the merits or on a point of law. It was, 
however, argued that the property of the deceased was not the subject of a 
suit. Possibly not directly, but the present suit is to determine who is to have 
the possession and management of the property of the deceased, — in faet, who 
is to be the person in whom all the rights of the deceased are to vest, and tin -A 
become the legal owner. If a suit were brought on the civil side to determine 
who had the right to the possession and management of property, the provisions 
of the Specific Belief Act I of 1877 would ordinarily require a prkyer to be 
inserted for possession of the property, but I cannot see the substantial differ- 
ence, as regards interim remedies, between a suit in this form and a suit on the 
testamentary side, the result of which will be to declare that, by virtue of the 
provisions of a will, a certain person has the right to stand in the shoes of a 
deceased owner, and thus be entitled to have the possession and management 
of all his property. 

[392] It seems to me that the property is the subject of the suit, in the 
one case, directly, because possession is sought, and in the other, because the 
decree will determine who is to have authority over, and to be entitled to get 
possession of, certain property which is set out in a schedule to the petition 
for probate or letters of administration. Consequently I see nothing in the 
law relating to procedure which would prevent me appointing a receiver in this 
case without regard to any consent on the part of tlie plaintiff. 

It is true that the Administrator-Generars Act empowers the Court to 
authorize and require the Administrator-General to take charge of property of 
deceased persons which is in danger, yet I doubt whether this . provision 
deprives the Court of any other powers it tnay possess ; and, although in many 
cases the Administrator-General might most conveniently be appointed, a 
receiver might be bettor in others. In the present case, a receiver has by 
consent been appointed for certain purposes, and I, therefore, consider that, if 
the Court is to take any. action, it will be better to enlarge the present receiver's 
powers than to enjoin*' the Administrator-General to take possession of tl^e 
assets t)f the estate. 

Has any ground, then, been made on the facts of the case for such aa 
appointment ? In the first place*, when the conseht order was made, it was 
certainfy a distinct understanding that every portion of the moveable proi^rty 
of the deceased was to La produced and entered in an inventory, and by what 
passed in Gourff must the parties have alone been guided, as the order was not 
drawn up *till some days after it was carried out, so far as it has been obeyed. 
The plaintiff did not.* bqwever, produce the cash in his hands, and it was nnS 
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until after ‘enquiries from tbe defendant’s solicitors that the plaintiff mentioned 
the amount thereof. As to the* ornaments admitted by the defends^ to 
belong to the estate; those produced and inventoried appear iq two lists^ne 
in the handwriting of the plaintiff, «which he says has always been with him, 
and the other partly iu the handwriting of the plaintiff and partly in that 
of the defendant, which has been in the possession of the defendant, and 
as far as these ornaments are concerned >hesp two agree. In the same lists 
[398] and mixed up with the foregoing ornaments, are others which, the 
plaintiff asserts, belong to his wife, bftt there is nothing in these lists to indicate 
that fact, or to distinguish them from those which he admits belonged to 
Bhagu, and it is dihicult to understand why, if they did belong to plaintiff’s 
wife, they should have been inserted in a list which was given to the defendant 
at the time the safe was locked upland sealed. 

It is also a suspicious fact that, in the absence of the defendants, the 
plaintiff broke the defendants' seal which had been put on the safe, and took 
out the ornaments now in dispute. It looks very much as if some portion at 
least of these ornaments belonged to tbe deceased Bhagu. 1, however, do not 
decide that questibn at the present time, but I think under all the circumstances 
of this case 1 am justified in extending^ the power of Mr. Watkins, by appointing 
him receiver without security to recover and take possession of all the cash 
and moveable property belonging to the deceased which has not been produce^ 
by the plaintiff to the solicitors of the two parties and entered into the 
inventory made by them. Costs roust be costs in the cause. 

Attorneys for the Plaintiff Messrs Mansukhlal, Damodar and Jamsetji» 
Attcd^neys for the Defendants : — Messrs. Chitms, Motilal and MaLvi. 

NOTES. 

[ See also (1^93) 18 Bom., 237. J 


[394] ORIGITSIAL CIVIL. 

The 27th January, 1893. 

’ Present : 

Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Baylby. 


Govardhandas GoeuWaa Tejpal Plaintiff 

verms 

The Municipal Commissioner Defendant.’^' 


Municipal Act {Bombay) III of 188H, See. 158 — Tas^ — Drawback — General 
* conditions 'prescribed by Standing Committee itmitihg riqht to drawback 
under lection 156/' —Ultra vires, * 

Under section 168 of the CiLy of Bombay Municipa^Act (Bombay Act III of 1388) the 
following general oonditioiis Wre prescribed by the Standing Committee with reference to 
claiips for drawback of the general property tax leviable in Bombay : — * 

‘*(li Except with the special sanction of the Commissioner, no claim*for drawback shall 
be entertained unless submitted to tbe Commissioner not les:^ than 30 J3.ys before the com- 
menoement of the half year which such olaRm relates. 

‘ Appeal No. M/45 of 1892. • 
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(3) Drawback of the one-fifth pert of the general tax shall be sanctioned by the 
Commisbioiiur in cases falling wiihin either of the following classes and in no others : 

XK) Chawls or buildings let out for hire in single rooms either lodging or godowns for 
the storage of goods. ^ 

(6) Properties which, ip> the opinion ol the Commissioner, are usually or frequently 
vacant either wholly or partially. 

(3) No sanction for drawback shakl extend or apply to any floor on which trade or 
manufacture is carried on, or any goods are sold.** 

The Commissioner having refused to sariciron a drawback of the Lax leviable on certain 
properties of the plainUil on the ground that they did not fall within the terms of the above 
conditions, the plaintill filed thib suit. It was contended in his behalf that the second and 
third of the above coucliiious were bad, and that the Standing Committee could not by so* 
called general conditions limit or curtail the right given to tax-payers by section 158. 

Ileldy that the conditions prescribed by the Standing Couiiuitlee were not ultra vires and 
that the Commissioner was justified in refusing the drawback. 

Case Btated for tbe decision of the -Eigh Court under section 2 of Act XII 
of IbSb by C. VV. Cbitty, Gbiel Judge of the Court of Denali Causes: — 

*'1. This IS an appeal against the decision of the Municipal Commissioner 
refusing to sanction a dri^wbaek of one-tiftb part of tbe general tax h^viable *n 
respect of certain immoveable properties belonging to the appellant. 

[395] “ 2. Tbeie is no dispute as to the facts of tbe case. It is admitted 
that all tbe properties named in the petition of appeal consist of buildings 
which are let out in flats ; in two cases tbe»ground floor is occupied by shops. 
With this exception all tbe promises are used as lodgings for tenants, but are 
not let out entirely in single rooms. Tbe said buildings are let to two' or more 
persons holding in severalty, and the Municipal (J«?mmissioner has, '‘for the pur- 
pose of assessing such buildings to tbe proper ty tax, treated the whole of each 
of such buildings as one property. 

3. Tbe Municipal Commissioner refused to sanction a drawback in 
respect of the said properties, on the ground that they did not fall within the 
terms of the general conditions prescribed by the Standing Committee. It 
should be meutioued that no exception was taken to the first of such general 
conditions. 

** 4, On behalf of the appellant it was argued that the second and third 
general conditions were bad ; that, in as much as it has been held by the High 
Court that ‘ may ’ iu section 158 is to be read as ‘ shall,’ section 168 is positive 
and compulsory, that the Standing Committee cannot by so ’Called general con- 
ditions limit or curtail the right given to tax-payors by section 158,*and that 
the second and third conditions are inconsistent, one with the other. 

* For the respondent it was contended that the drawback was properly 
refused ; that the Act itself limits the right yf tax-payers by making the sauc- 
tion of drawback subject to the general conditions prescribed ; and that the 
general conditions are reusonahlc, it the Standing Committee have the right to 
say that the drawback is not to be granted in every case which comes within the 
, terms of section 158. 

“ 5. The conditioiiH a\id circum stances undQ^r which drawback was 
iilowed»wheD the former Act was in force were prescribed by the Act itself (see 
Bombay Municipal Act, J 872, section 76), and it will be seen that the conditions 
now prescribed slightly more favourable to the tax-payer, and there can 
be little doubt that they are not in themselves unreasonable.' 1 had some doubt 
whether in this case it «was open to this Court to go behind such [896] general 
L conditions duly prescribed by tbe Standing Committee ; but, asauming tbet the 
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Court; has Chat power, two questions aris<M (l) whether the general conditions 
of the 10th March 1892, limit the ‘rights of tax-payers under section ISSi^and 
(2) whether the Standing Committee have power to make such oonditions. 

6. In expressing my opinion on the above points I may say, with 
regard to the fifst q&estion, that, in my opinion, it should be answered in the 
affirmative. There is nothing in section 158 itself, except the words ‘ subjoot 
to any general conditions, &c.’, which in any way restrict or limit the right of 
the tax-payers to the allowance of djawbacks in all cases falling within the 
terms of the section, whereas the conditions confine the allowance to cortain 
classes of property. As to whether the Standing Committee have power to 
make such conditions, it would appear, from comparison of the former and pre- 
sent Acts, that the Legislature intended to vest in the Standing Committee the 
power of restricting such allowances, which power was formerly exercised by 
the Legislature itself (section 76). It would, however, be expected that, if it 
^ere so intended^ the word ‘ limitation ’ or ‘ restriction ’ would be used with or 
in place of the word ‘condition,’ which applies rather to the method of sanction- 
ing allowances. At the same time 1 think that the words ‘ general conditions ’ 
are wide enough to include limitations or restrictions, and that, therefore, the 
Standing pommittee have the powei; to make such conditions as those in 
question. There can be little doubt that, if the contrary be held, it would have 
the efi’ect of rendering compulsory the allowance of drawback in many casesj 
where it was never intended, and would be unreasonable.” 

Section 158 of the City of Bcynbay Municipal Act (III of 1888) is as 
follows : — . * 

(1) d-iiy building or land ,ia let to two or more persons holding in severalty, the 
Commissioner hi ay, for the purposy of a^bessiiig Such building or land Lo~the property taxes, 
either treat the wbolt thereof as one property or witli the written consent of the owner of such 
building or land treat each several holding therein or any two or more of suoh several 
holdings together or each floor or flat, as a separate property. 

(2) When the Commissioner has determined treat all the several holdings, comprised 
within a6y one building or laud under this section as one property, ho may, subject to any general 
conditions which may from time to time be pre -[39 7 J scribed by the Standing Committee in 
this behalf, at any time, not later than seven days before the first day of any half-year for 
which an instalment of general tax will be leviable in respect of the said property, sanction a ,, 
drawback of the one-fifth part of the general tax so leviable. 

In pursuance of the ab5ve section tlie following notice was issued by the 
Municipal Commissioner : — 

It is hereby notified that the Standing Committee of the Corporation has, under the 
provisions of section 15S (2) of the Citf of ilombay Municipal Act 1888, prescribed the 
following general condjtion.s in supersossioii of thoho hitherto in force to bo observed in grant- 
ing allowances of one-fifth drawback of the general tax in respect of proportios which are let 
.to two or more pe^jons in separate uccupuiicios : 

(1) Except with the special sanction of the Commis.sioner nq claim for drawback shall be 

entertained unless submitted to the Commissioner not leas than 3t)days before the commence- 
ment of the half year to which such claim relates. * 

(2) Drawback of one-fifth part of the general tax shall be Baiiciioued by the Commissioner 
in oases falling within either the following classubrand i:i no others, viz, : — 

(a) Ghawls or buildings let out for hire in single rooms either as lodging or godowns for ^ 

the storage of goods. * ^ 

(b) Properties which, in the opinion of the Commissioner, are usivilly or frequently,/; 

vacant cither wholly or parti^ly. • 

(8) No sanction for drawback shall extend or apply to any floor on which a/iy trade 
ittanufilotiix^ Ja carried on. or any goods are sold. * 
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Apphcanta for drawback ihould see the Assessment Department Ward Superintendents, 
at tbeu resprc live Ward OOicGs, with reference to the second condition prescribed by the 
Standing Commi^Ue 

Macpheraon, for Plaintiff 

for Defendant * 

Sargent, C J — Weagiee with the Judge of the Small Cause Court that 
the second and third of the conditions prescribed by the Standing Committee 
under the piovisionsof section 15S uUuse (2), are not ultra and justify 

the Commissioner in lefusal of t]ie drawback The practical ehect of them is 
doubtless to conhne the tight tj drawback to buddings let on a particular class 
of holding , but, if the Legislature bad intended to exclude conditions in any way 
restrictive ot that riglit,- and by prescribing conditions nothing more was meant, 
as was suggested, than to lay down rules as to the time and manner of [ 398 ] 
claiming the right to drawback, — we should hat^e expected different language 
Moreover, the position of the sentence in the section, coming as it does 
immediately aftei the mention of the pirticulai description of buildings, points 
to the conclusion that by the teim 'conditions was ronlemplated a possible 
qualihcatiou or lestiiction affecting the natuio or extent of the holdings already 
referred to The Standipg Committee, ^hicli is a select poitiou of the Couned* 
lors, might well be expected to exeicise a sound discretion in deciding upon the 
necessary conditions We may remaik that the several buildings in question, 
although deprived of the right to driwback by the conditions, will still be 
entitled to a refund when the entries are such as to fi.!! under the provision of 
section 175 

Costs of this loference to be costs in the municipal appeal, and to bf taxed by 
the Taxing O&cer of the High Couit ib on the Onginal Side of the High Court 
Attorneys for Plaint ilf — Messis LUtU '^nutht Nicholson and Bowen 
Attorneys for the Defendant -Messrs C}awfo}dt Burder^ Bucklaiid and 
Bayley 
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APPELLATE CIVIL 

Tk( ^2nd FchrtLartj, 1802 
PKhSBN\. 

Mr fusncE Tardine anu Mr Justice Telang 

Manilal . . .(Original Defendant) Appellant 

^ vrrsus 

Bai Tara* . . (Original Plaintiff) Eospondent ’ 

Hindu law — Widow— Widows right of residence in her husband's house 
after his diath—JIouscyAoitgaOel by plaintiffs hmband in ms lifetime 
* and sold in execution — Auction purchaser— Notice of widow* s 
• claim to restdi ^ 

In dxocu^ioa of a decree ilpon i mortgage efieclcd by the plaintifi’e husband in his life* 
ae. the hemse in dnpiitif was put up to auclion md purchased by tho defendant The 

* * Second Appeal, No 790 of 1891 
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defendfttU was aware that the plaintiff (thc^ mortgagor*s widow) was residing in the house at 
the time of the Court sale^ In ^ suit brought bji the plaintiff to establish her right to reside 
in the house in question, * 

Heldf that in the absence of any allegation that the mortgage effected* by the plaintiff's 
husband was not for the benefit of the family , or was in any way in ( 899 ] fraud of the plaintiff's 
rights, the defendaht as* auction -purchaser took the house free kom the plaintiff's right of 

residence as a Hindu widow, notwithstanding the fact that ho had notice of her claim, 

• 

Second appeal from the daemon of J. B. Alcock, District Judge of Surat, 
in Appeal No. 64 of 1891 of the District File. 

The plaintiff, Bai Tara, was the widow of one Nandlal Baharilai. In 
execution of a decree upon a mortgage effected b/ Nandlal and his son the house 
in dispute was put up to auction and purchased by the defendant. 

The plaintiff thereupon sued for a declaration of her right of residence, as 
a Hindu widow, in the house in* dispute, and for an injunction restraining the 
CMiction- purchaser from ousting hor. 

The Court of First Instance rejected the plaintiff's claim. 

On appeal, the District Judge found that the auction- purchaser had notice 
of the fact that the plaintiff was residing, and had a right to reside, in the house 
in dispute^ and that the plaintiff could «not be provide^ with a residence in any 
other family property. He, therefore, awarded the plaintiff’s claim, on the 
authority of Dalsukhram v. Lalluhhai, 1. L. ft., 7 Bom., 282. ,, i 

Agai^ist this decision the defendant appealed to the High Court. 

Manekshah J ahanqtrshah, fo^ Appellant. 

*Nagindas Tulsidas* for Bespondent, 

The following authorities w*ere referred to in argument Nana iJa van v. 
Rama^ P. J,, 188g, p. 252 ; Ramanadan v. Eanqammal, I. L. B., 12 Mad., 260; 
Lakshman v. Satyahhamahai, I. L. B.. 2 Bom., 494, at pp. 51 1, 614, 520 ; Oauri 
V. Chandramani, I. L. B., 1 All., 26^ ; Talnnand Smgh v. liukmina^ I, L. B., 

3 AIL, 353 ; Srimatt Bhaqabati v. Kanailal, 8 B. L. B., 225 ; Dalsukhram v. 
Lallubhai, L L. B,, 7 Bom., 282, • 

Jardine, J. : — It is found below that the defendant, who represents the 
purchaser at the Court sale held under tL*6 decree obtained on the mortgage by 
the mortgagee against the plaintiff’s husband, had notice of the plaintiff's claim 
to reside in the house then sold and in which she was then residing. But, in 
the absence [ 400 ] of any allegation that the mortgage effected by the plaintiff's 
husband was not for the family advantage, or was in any way in fraud of her 
rights, we are of opinion that the purchaser at the Court sale took the hotita 
free from her right of residence as a ^indu widow. This appears to have been 
decided by this Court in NanaJivan v. Rama, P. J., 1886, p. 252, and at Madras 
in Ramanadan v. Rangammal, I. L. B., 12 Mad., 260. The subject is also dis- 
cussed iif Lakshman v. Satyabhamabai, I. L. B., 2 Bom., 494, at pp. 511, 514, 
680, and in Dalsukhram v. LallubHai, 1. L. B., 7 Bom., 262. 

For these reasons we reverse the decree of the District Judge and restore 
that of the Subordinate Judge. Plaintiff to pay costs of botS appeals. • 

Decree reversed. 

• f 


NOTES. 

[Sde also (1902) 27 Mad. 45 (1907) P.R., 36.) 
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APPELLATE OIVIL.^ 

The 10th March, 1892, 

Present : 

Sir Charles Sargent, Kt., Chief Justice, and Mr. Josticb Birdwood, 

Bai Ugri and ofchers.... (Original Defendants) Appellants 

versua 

Patel Purshottam Bhudar (Original Plaintiff) Respondent.* 

Husband and wife —Marriage — Restitution of conjugal rights — Conditional 
marriage — Kvdwa Kunbi caste — Custom — Public policy. 

The plaintiff, a member of the Kudwa Kunbi casttr, nucd in 1890 for restitution of con- 
jugal rights, alleging that be had been married to the first defendant in 1927. The defendants 
alleged that at the date of the marriage the parties were only a month old ; that the marriage 
was a sata (exchange) marriage, and that by the contract the plaintifi’s father was bound, as 
a condition of his obtaining the second defendant's daughter for his son, to provide^a girl to 
be married to the second defendant's sou. They alleged that such couditional marriages v'erc 
a custom of the caste, and they denied that the condition hiul been performed by the plaint- 
iff’s fatl^r. They further alleged that in 1986 the plaintiff’s father, finding that be could 
’ not perform the condition, had passed a release (the plaintiff himself then being c. minor) to 
defendant No. 2 (the father of defendant No, 1) giving up all claims to defendant ]%. 1 ; that 
a dispute having subsequently arisen after the plaintiff had attained his majority the matter 
was referred to the members of the caste, who decided that within a certain fixed tim# tbf 
plaintiff should provide a girl for the son of defendant No. 2, and that ou the plaintiff failing 
to do so the marriage was dissolved. The Court b'^uiid th'at by the custom of the caste the 
marriage in 1927 between the plaintiff and dofundant No. 1 was only a conditional marriage ; 
that the release of 1936 operated to cancel the marriage, and that in any ca.se the plaintiff's 
failure to find a girl for the second defendant's son, in accordance with the decision of the 
caste, dissolved the marriage, .* 

[401] Held, that the plaintiff had not established bis right to the restitution of de- 
fendant No. 1 as his wife. The alleged cust.^m was not contrary to public policy. Accord- 
ing to the custom relied ou there was no complete and binding marriage within the intention 
i of the parents of th^^ partic.s although the ordinary religious ceremonies were performed. 

, Such a transaction could not be regarded as immoral from any point of view. 

The Hindu law loaves it entirely to the parents to marry their daughters, and although, 
ll^'ll^ording to strict Brahman ical law, a marriage is complete when the religious ceremony has 
I' been performed, there would seem to be no sufficient rcanou for refusing to ' recognise a 
custom, at any rate among the lower castes, by which such trausaetions, rendered necessary 
' by dthe paucity of women in the caste, although performed with religious ceremonies, 
i are still regarded by the parents on both sides as incomplete and conditional marriages. 

■'I This was a second appet^) from the decision of Rao Bahadur Ghuuilal Maneklai, 
First Class Subordinatef Judge of Ahmedahad with appellate powers. 

Sffit for restitution of conjugal rights. Defendant No. 1 Was the daughter 
'' of the second defendant, and the plaintiff alleged that he was married to de« 
fendaut No. 1 in 1927 (1871-72) by* a sata (exchange)icon tract of marriage. By 
this contract he received defendant No. 1 in marriage from her fither (defendant 
No. 2) and in return his (the plaintiff’s) father was to provide a girl to be given 
in marriage to«the son pf defendant No. 2. The plaintiff further stated that 
Ih accord anoo wjth this twofold contract^ the son of defendant No. 2 was married 
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to a girf^provided by the plaintiff’s father, and the plaintiff was married to 
defendant No. 1. ^ 

The girl married to the son of defendant No. 2 died soon after the marriage, 
and thereupon. defendant No. 2 refused to send his dai^ghtor, (defendant No. 1,) 
to the house of her'husband (the plaintiff) upless another girl was provided by 
his (plaintiffs) father for the defendant's son. The dispute was referred to the 
members of the caste in Samvat 1942 (a. D. l886-B7), and they decided that 
the plaintid' within a certain time should offer another girl to defendant No. 2 
for his son, and that when the offer was made defendant No. 2 should pay 
Bs. 125 to the plaintiff, and should send deferldant No. 1 to his house. The 
plaintiff complained that, as required, he had offered a girl to defendant No. 2, 
who had, however, refused to accept her, and had also refused to pay the 
Bs. 125 and to send defendant No. 1 to his house. The plaintiff accordingly 
filed this suit. The first defendant had been [402] given in marriage by her 
•father (defendant No. 2) to the third defendant. 

For the defence it was alleged that the plaintiff and the first defendant 
were married in §amvat 1927, when they were only a month old ; that the con- 
tract of marriage was twofold ; that no girl had ever been offered by the plaint- 
iff’s fath(ir to the second defendant fcft* marriage to hts son ; that as the plaint- 
iff’s father had not performed, and could n#t perform, his part of the contracti 
he, in Samvat 19136 (1880-81 a.D.). had given a release, (the plaintiff then be- 
ing a minor) to the second defendant, stating therein that he had no longer any 
claim on the first defendant ; thf^t the plaintiff, however, when he came of age, 
claimed possession of the first defendant ; that the matter was, therefore, 
referred arbitrators in Samvat 1942 (a.D. 1886-87), wtio decided that the 
plaintiff should offer a girl vyithin a ceitain time to the second defendant and 
then take away the first defendant to his liouse ; but that, in case the 
plaintiff should fail to do this wu'thiif the time, the second defendiint should be 
at liberty to give the first defendant in marriage to any other person. The 
defendants alleged that the plaintiff lu^ failed to perform his part under 
this aw^ard, and l»liat thereupon tlie first delendant had boon given in marriage 
to the third defendant. ^ 

The Subordinate Judge rejected the plaintill 's claim. In his judgment he 
said : • "It appears tluit bekhla, tekhla and chokhla (i. c, double, treble and 
quadruple contracts) are common among Kunbis in the district, and those of 
moderate means seem to ihdulge most in such contracts. This may perhaps 
be due to the scarcity of girls. And as marriages take place every nine, ten or 
twelve years, child marriages are very common, but the married girls are sent 
to their husbands’ houses only wheil they become of marriageable age, and 
several circumstances sometimes take place before the girl reaches her marriage- 
able age to be sent to her liusband’s house, which bring about annulment 
of the marriage contract. , . . The defendant No. 1 has never gone 

or has never been sent to the plaintiff ’s house. They have hitherto never lived 
as husband and wife. Since lier marriage with defendant No^ 3, the defendant 
No. 1 has bee/i living in his bouse as his wife. Under such circumstances I 
think that the plaintiff is not entitled to recover possession of the defendant 
No. 1 to live with him as hi^s wife. • 

[ 403 ] “ It seems to me that until the gi.rl3 reach their marriageable age 
among Kunbis, child marriages in them are more like betrotha*! and Jess like 
pakka olarriages, especially when such marriages are effected adcuidiug to the 
double, treble and quadruple contract arrangement,” 

In appeal, the Court reversed the decree. The. defendants t)jereupon 
preferred a second appeal. 
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Oovardhanram M, Tripathi, foi’f* the Appellants : — The plaintiff is not 
entitled to a decree for restitution of conjugal rights. His marriage was a con- 
ditional one, and’^as the conditions wore not fulfilled, the marriage was never 
completed. These conditional marriages aVe a custom among the Kudwa 
Kunbi caste to which the parties belong. The custom ^ is not immoral or 
opposed to public policy —In th<i iriatter of Ghamia, 7 Cal. L. H., 354. Such 
a marriage is called Asura, and is only an inchoate oi\e. 

Ganpat Sadashiv Rao, ior the Respondent . —The marriage in this case 
does not fall vvitlnn the class of marriages called Asura. A maniagois complete 
as soon as the requisite ceremohies are performed, and it cannot then be set 
aside. Where a marriage is made subject to a condition, a Court should uphold 
the marriage and set aside the condition — Seetaram, alias Knra Heera v. 
Mtissainui Ahecree Jlperame, 2 W. K., 49. The essential condition of the 
marriage in the Asura form is the payment of money. But the validity of a 
marriage is not affected by failure of a contract bo pay money — Steele's Ilindu'- 
Law and (Custom, page 16G. The Hindu law regards marriage as an indis- 
soluble tie — West and Biihler, (3id Ed ), page 9^). A custom dissolving 
marriage is immoral and should nob he given oii act to - MatJn&a Naiktn v. Esu 
Nmktn, I. L. H., 4 ]5om., »545 The custom providing a wife for the son of a 
man whose daughter is married, cannot he supported on the ground of punlic 
policy. 

At this stage of the ease the Court recorded the following interlocutory 
judgment : — 

[404} 1891, September 28. Sargent, C.'J. . -The judgment of the lower 
Court of appeal shows that the Suhoidinate Judge., A.' P,, assumes that the 
plaintiff was validly married to defendant No ], and upon that assumption he 
holds that a custom of tlie caste “ for the father to divorce his sgn’s wife, although 
the son was a minor, w’as irnmoial and contrary to public policy.” But it 
apj/ears to us that a doubt necessarily arises as to the effect of a sata (exchange) 
marriage, as contracted according bo the custom of the caste ; for it is needless 
to say that such a contract of marriage is not knowm bo the strictHindu 
law. In other woids, it has to bo determined wdiether, accoiding to the 
custom of the caste, w'hat took place in Safnvat 1927 constituted a complete 
valid marriage between the plaintiff' and defendant No. 1 or wJjether the 
marriage remained inchoate or conditional uj>on the performance by the plaint- 
iff’s father of his part of the bargain, “ to oll/3r a girl to defendant No. 2 
for marriage with his son,” 

Before disposing of the case on considerations arising out of public policy 
w^e think it is advisable that issues should be raised for determining ‘the above 
question, and also whether by the custom of the caste tlui father could cancel 
what had been done in Samvat 1927 so as to hind the ])laintifr. We must 
therefore, send back the case for a finding*on the following issues;-^ 

1, Whether by the custom of the caste what took place in 1927 constituted 
a comjilote and mjconditional marriage hetw^een plaintiff and the first defendant? 

2. Whether the plaintiff’s father by the custom of the ea^ste could can6el 
what took place in 1927 so as to hind him ? 

The finding on the iasiids to he sent to this Court within three months. 
Parties to be allowed to give fre.sh evidence. 

The findings of the Subordinate Judge on both the issues were in the 
aflirmativp. fn his reifz^ons for the findings, however, he stated that the 
marriage was Complete, in the sense Wiat all the necessary ceremonies were^ 
gone through, but that, the custom of conditional marriage relied on by the 
appellant was proved. 
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The*£ase then came again before tke High Court. 

[ 408 ] ISargp^nt, G. J. : — Now the only (luotilion before us is whether we 
can recognize the custom. ! 

Ganpat Sadasiuv liao lor the Hesponilent (plairitjff) : — We rely upon the 
rulings in Uji\. Hhtfiz Lain, 7 Bom. H. C. ^op., A. G. J., ; lirq. v. Karsan 

Goja \ Reg. v. Bai liupa, 2 Bom. H. 0. Hey,, U7 , and Lic.g, v. Sambhu Uaghu, 
I. Ij. Hi., J Bom , 317. The custom alleged is opposed to pul^hc morals and is 
also repugnant to the spirit of the [Jtindu law Tlie utmost tliat the casta could 
do was to indict a tine upon the defaulting party for Ids failure to perform his 
part of the conti*act. 

Govardkanram M. Tripathi for the Appellants . - According to tlio custom 
in dispute, a marriage is not allowed to be consmninated, (hough ail the neiios- 
sary religious ceremonies are jiierformed, ti 11 the hushanrl has performed his 
part of the contract. It is not, therefore, complete The rievforrnance of the 
"ceremonies amounts to nothing more than betrothal. Therefore the custom 
cannot he treated as immoral or opposed to public policy, and, therefore, it 
should be recognized — Boolchand Knlltn v. Janokee, 25 W. R., 

Sargent, C. J. : — The findings on the issues sent down In this Court on 
28th September 1891, are, when read* together, to tlio odect that although the 
usual religious ceremonies wore performed the occasion, Vvhat took place in 
Samvai 1927 constituted, by the custom of tiie caste, only a conditional marri- 
age between plaintiff and defendant No 1 ; that tlio farkkai, passed by the 
father in Samvat 1936, and vvhic^i was signed hvtiie plaintiff, operated to can- 
cel the marriage, hut that, in any case, a dispute having arisen out of the said 
farkhat, .the decision of the Paiicli that plaintilf should find a girl to ho married 
fco a male rnemhc'r of the laimiy of defonxlant No. 2 waf^ binding on him, and 
that the plain(-iff^> default in doing so dissolved tiu) marriage. 

It has, however, been cvjntendofi that the Court oiigid not to recognize 
such a custom as being contrary to public policy. The cases vvhich have been 
referred to, v/.?., Hiq. v Karsan Goja : v. Ba/ Ilupa, 2 J:>om. 11. C. Rep., 

117; iSji V llathi LaLu, 7 iiom. II. C, Rep., A, C. J., 133; ami liffi. V. Sambhu 
Raghu, I. L. R., 1 Horn., 347, all turn ufjon caste customs by whicli a woman 
is on- [ 406 ] allied to leave her husband and marr>’ another man of her own free 
will, i5r with the consent of the caste, and winch tlie Court held to he invalid on 
the ground that they were immoral a.s “ legalizing adultery.” The question 
hero is of an entirely different nature ; as, according to the custom relied on, 
there is no coinjilote and binding marriage within the intention of the parents 
of the pai;tios, although tlie ordinary religious ceremonies (presumably those 
usual amongst Sudras) ire porlormdd. Such a transaction as took place in 
Samvat 1927 cannot, in our opinion, be regarded as immoral from any point 
of view. ^ The parties are in all cases, according to the practice of the caste, of 
very tender years when such marriiiges are contracted. The Hindu law loaves 
it entirely to the parents to marry their daughters, ai’ijd although, according 
to strict Bralunaiiical law, a marriage is complete when the religious ceremony 
has been performed, ' here would seem to be no sufficient reason for refusing 
to recognize a custom, at an.\ iMfce amongst the Jov^cr castes, by which such 
transactions, rendered necessary by tlio paucity ()f\vomen in the caste, aiyiough 
performed with religious ceremoriios, are still regarded by the parents on both 
sides* as incomplete and conditional marriages. In the case * of lloolchaud 
Kollta v». Janokce, 25 W. R., 386, which was a suit like the present for restitu- 
tion of coniugal rights, the Calcutta Hig^i Court gave effect to a caste custom 
by which the usual ceremony of marriage was not regarded as binding unless a 
second ccrjmony was performed prior to the woman coming to. maturity and 
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cohabitinj^ with her husband, and bji which, in default of such ceremony, 
the woman might, after puberty, as the defendant in that case had done, marry 
another man. ' 

Upon the whole, we are of opinion that there is no reason for not recogniz- 
ing the custom, as proved in this case, and, tlioreforo, whether upon the ground 
of the farkhat passed by the pla^intitf's father or of the plaintifif’s default in 
performing the condition imposed on him by the Panch, we must hold that the 
plaintiff has not established his right to tl:^e restitution of the defendant No. 1 
as his wife, and must, therefore, reverse the decree of the Court below and 
dismiss the plaint, with costs throughout on plaintiff. 

Decree reversed. 


[M7] APPELLAtO CIVIL. 

The I9ih April, * 

Present . * 

Sir Charles Sargent, Kt., Chief JuspcB, and Mr. Justice Biudwood. 

The Secretary of State for India... (Original Defendant) Appellant 

veraus „ 

Sheth Jeshingbhai Hathisang 
and others (Original Plaintiffs) llospondonts.^ 

Land revenue -Bombay Summary Seitlnncnt A^l VJIof I S6:i-~!<eitleme)ii under 
that Act IS an agro'^menl and subject to the laio of ^contracts — Settlement noade 
and sanad issued under a. mistake — (Juit rcnt paid by inamdara to Oovern- 
mcnt under such settlement --Refund — Void agreement —Contragt Act 
{IX of lb72). Secs, :d0 and 65 — Sanad - Meaning and effect of. 

Under the Bnmliay Suin.iiary Settlement Act VII of 1863, a sottlcmont in rospoct of the 
village of Mankol was olTcclod, in 1864, botwecii fcbp (rovornment and the plaintiffs, who were 
the inavidarSy and a sanad wa.^ granted to the plaintiffs, under the terms of which a certain 
yearly quit-rent w.is^payahh; by thtini to Government in respect of the said village. At the 
time ol the sottleniont the plainiifTs believed that they were the supcrioi holders of all/iho 
lands in the village, including oerUin wanta lands. It subsequently appeared, however, that 
the wanta lands were the propertj, of ceiitaiii girassias, who were in possession as owners, and 
that thti plaintiffs were not the hoJder.s of these lauds within meaning of section 3‘2 of Act 
VII of 1863, The Government, however, required the plaintiffs to pay the entire quit-rent 
of the village foathu Savioai years 11139- 1940, as fixed by the sanad. The plaintifis paid 
under protest an4 brought this suit to recover the amount (Rs, 400-12-G) paid in respect of 

t\x^ wanta ' 

^ ^ Appeal, No. 95 of 1890. 
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Ileldt Jbhat the plaintiffs were entitled to ^ cefund of the quit-rent paid in respect of the 
wania lands. 

A settlement under* Act VII of 1863 (Bombay) is an agreement effected by proposal and 
acceptance (see section 2), and is 8ubjoct*to the ordinary rules applicable to contracts. Here 
both parties entOiKid into the settlement in the belief that the plaintiffs were the superior 
holders of all the lands in the village. There was,* therefore, a oomnion mistake as to a 
matter of fact which both parties must have regarded*at the time as essential to the agree- 
ment, it being made so by the Act itself under which they assumed lo contract. Such a 
mistake under section 20* of the Contract Act (IX of 1872) renders the agrrement void. The 
settlement as to the loanta lands might be treated as distinct from that which applied to the 
remaining lands of the village, the former being void, and the plaintiffs being, therefore, 
entitled to a refund of the quit-rent paid in respect of such lands under section (Mi of the 
Contract Act. 

K sanad issued liiider Act VII of *1863 merely declares what by section f* of the Act is 
vtated to be the effect of the settlement to which both iho Government 14081 and the holders 
of the land have consonLcd ; Vnit it is by virtue of tlie settlement itself, as provided by the Act, 

that Government are entitled to demand payment of such rent. 

* 

Suit to recover quit-rent paid under protest by the plaintiffs to Government in 
respect of certain wanta lands for the Saynvat years 1939 and 1940, and for a 
declaration. &c., that the defendant was not* entitled to levy a quit-rent on the 
wanta. 

The said lands were situate i,p the village of Mankol, of which the plaintiffs 
were the inamdars. The plaintiffs alleged that under the Bombay Summary 
Settlemeijt Act VII of 1803 a s^etbleinent was effected in 1804 between them 
and the Government in respect of all the lands in the village, including the 
wania lands ; that at the time of this settlement they bo7id fide believed that 
they were the superior holders of the wanta lands as wel^ as of the rest ; and 
both parties being under that impression the amount of quit-rent was then 
fixed and 21 . sanad was gi anted to them by Government. Certain girassias being 
in possession of the wanta lands the plaintiffs subsequently brought a suit 
against them to compel thorn to contribute to tlie quit-rent leviable on the 
village under the settlement, in that suit, however, the plaintiffs failed, the 
Court^holding that, at the time of the settlement, the girassias were the owners 
of the lands, and that wore not liable, not having been parties to the 
settlement of 1864. 

The plaintiffs were subsequently required by Government to pay the quit- 
rent for the entire village, including* the lands, for the years 1939 and 

1940 as fixed by the settlement of 1864. They paid it under protest, and now 
brought this suit to recover the amount (Rs. 400-12-6) paid in respect of the 
wanta laifds, and for a declaration that they wore not liable bo pay in respect of 
the said wanta lands. 

■% 

, The defendj^nt contended that the plaintiff's were liable lo the wholb rent 
until the sanad of 1864 vvas cancelled. Tb was stated that the Government 
was willing to issue a fresh sanad on the joiqt api;lication of the plaintiffs and 
the girassias, or on the plaintiffs obtaining a decree showing their exaci share 
of the village. 

Agroomont void whore *[Sec. 20 : — Where both the parties tn aVi agreement are 
both parties are under mis- under a mistake as to a matter ol fact essontial th the agree- 
take as to matter of fact. ment, the agreement too is void. » 

Explanation '. — An erroneous opinion as to the value of the thing which forms the subject- 
matter of the agreement, is not to be deemed a mistake as to a matter of tact.J 


« 
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[ 409 ] The District Judge rejected Mie claim, holding that it was not cogniz- 
able by the Court under section 28 ^ of the Bombay Summary Settlement Act 
VII of 1863. 

On appeal to the High Court the case \vas remanded to bo disposed of on 
the merits (see Printed Judgments for 1889, p. 82). 

On remand the District Court .passed a decree for the plaintiffs, awarding 
the claim in full, and making th’o declaration prayed for. 

The defendant appealed to the High Court. 

Rao Sahel) Vasud^.o J. Kjrtikar, ((iovernment Pleader), for Appellant 
(defendant) : - On the plaintiff's’ (respondents’) repreaontation of the facts, oiz., 
that they were the registered holders of all the lands in the village, the Govern- 
ment granted them a sanad, which has hoon acted on for more than fifteen 
years. They arc, therefore, now ostopj)ed from objecting to it, and the mistake 
cannot be relieved against — Story on Equity, para. 151. The < 7 trasstas ought to 
have been joined in this suit. They hold a tliird share of the village. 

The Government has been willing to grant a fresh sanad, but this could 
only be done with the assistance of the plaintiffs, who are the inamdars, and 
they would not join except on conditions .which Government could not admit. 
Until the dispute between the plaintiff’s (respondents) and the qtraHsiai> is sefslod, 
the Government can do nothing — DoLsang v. 2‘ko fJollncLo^ of Kaira, 1. L. U., 4 
Bom., 367. The plaintiffs are in the position of trustees for the g^rasstas. 
They, therefore, cannot seek to sot .aside the sanad without the consent of the 
girasstas. 

Govardhandas M. Tripathi for Kespondents (plaintilfs) The plaintiffs are 
willing to take a separate H.xnad, and have offered [ 410 ] to do so, biii^ Govern- 
ment require them to apply jointly withtlio girassiaa. 

Und(U' the Bonihay Summar\ Settlement Act VII of 18()3 (lovornmeiit 
cannot grant a sanad witliout the holder’s consent. Tfio torm “ holder is defined 
by section 32, cl (/) f. The plaintiffs are not the fiolders of the land in the 
possession of the girassias, and the plaintiffs’ sanad, which relates to that land, 
is ultra vires. 

At the time of granting the sanad both the Govoriimont and the plaintiffs 
believed that tlie plaintiffs were the holders ol the manta lands. This: was a 
mistake. Tlie sanad is, therefore, void -section 20 of the Indian Contract 
(Act IX of 1872). See also sections 65 and 70 , Pollock on Contracts, (5th Ed.), 
p. 418. The sanad being void the question of estoppel cannot arise — Bingham 
V. Bingham, 1 Vos. Sen,, 126. 

[ SaiKtENT, C. j., referred to Jones v. Ghffoui, 3 Ch. D., 779.1 

Rao Saheb Vasudea J. Kirtikar in reply : — Tliere was no mistake on the 
part of Government. TIk'. plaintiffs reprosontod the facts to Govornmeftt, and the 
sanad was granted. The mistake of one party does not make a contract void. 

* Section 28 J^oinUay Act VJf of 1H63 : — When any Kcttlenient of a claim or claims to 
total or partial cjtcinption from land revenue has been nude by the Clov^ernor in Councils or 
any duly authorized (yfficer of (iov^ rnmcrit under this Act, any appeal from or against the 
proceedings, orders or acts r,f tl-^ ofUcors of (TOViTiimcuit. engaged in making any such settle- 
ment shall be made to the frovernefr in Council, or to guch oflicor or officers as may be 
appointed by the Governor in C )ancil to take cognizance of such appeals, and shall not be 
cognizable by any other authority. 

t Section clause (f) . — For the purpum‘s of thi.s Act the word “holder” shiill be taken 
to signify the person who by hirn »ell, hi.s tenanls, sub-tenants or agents is in pORsession of the 
land held wholly or partotlly exempt froid land rovoniK! a^.sessinent, and shall include a 
mortgagee in possession aforesaid. The committer, manager or trustee ol any temple, who 
may be in posHeesion of such lands, shall be considered the holder thereof. 
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C. J. : — The pluintilTs seeJtio recover from Government the quit- 
rent paid to Government (under protest) for fihe Sanival yoarij 1939 and 1910 
in respect of certain wnnta lands in the village of Mankol, of which the plain- 
tiffs are inam^ars, and whicli lands are admittocllv jn the occupation of the 
girassias, and also hV a declaration that the dofendant is not entitled to levy a 
quit-rent on the 7vania, • 

The lands in question were included in a settlement effected between the 
plaintiffs and Government in 18G4, -in respect of all the lands in the village, 
under the LJombay Summary Settlement Act, VIT of 180^1. The case for the 
plaintiffs is that the settle- [411] ment was off’ecled on the assumption that they 
were the holders of all the lands in the village, whereas the rfirassias were 
then and are now in possession of the 7canta lands as owner--., ns subsequently 
determined by this Court in Jf^singhkai v. Ilaiaji, I. L. II,, 4 13om., 79. The 
judgment of this Court in the suit brought by the plaintiffs against tfie qirasHzas 
to compel them to contribute to the quit-rent leviable on the village lands under 
the settlement is doubtless conclusive as between the plaintiffs and tlio girasszaSt 
that the wanta lauds in the village were the property of the latter at the time 
of the settlement ; and no attempt has been made in this suit hy Government 
to dispute^the correctness of that decision. We nius't, therefore, in this state 
of the evidence, regard it as settled that, neiiihor at the time of the settlement, 
nor when tlie payments to Government in question vvere made, were tlie plain- 
tiffs the “ holders ” of those lands within the mejining of section 32(/') of the Sum- 
mary Settlement Act, VI I of or indeed of the sanad itself, which was the 

result of that settlement- 

The 4jldintiff's’ case is tlnit, ^at the .time of the settlement, they hand fide 
believed themselves to be the Superior holders of the icanta lands, and entered 
into settlement utfder that belief. Tlie ciuestion is whether, having under that 
impression settled with (TOvernrnent*for the payment of a ciu tain quit-rent in 
respect of all the lands in tin; village, thf^y are now (Uititlod to any and what 
relief, Tt appears that, on the discovery tlie plaintiffs that they were not 
the superior holders of the wanta lands, they applied to Governmout to have the 
sanad, which relates to all the lands in tha village, amended ; and this the Gov- 
ernment assented to, provided the plaintiffs anil girassias joined in their 
appliciftion, or on plaintiffs’ obtaining a decree as to their exact share in the 
village ; and such is the answer which they now, by theii’ written statement, 
make to the present plaint,* contending at the same time that, until such 
amendment is made, the; plaintiffs me liable for the entire quit-rent. With 
respect to this latter objection to the plaint, it is to be remarked that the sanad 
merely declares wliat, hy section 0 of the Act, is stated to be the effect of the 
settlement, to which both the Gov-[412]ernment and the holders of the land 
have consented. But it is by virtue of the settlement itself, as provided by the 
Act, that the Government arc entitled to demand payment of the quit-rent ; and 
the present question, therefore;, as to the right of Government, under the 
circumstances of the case, to insist upon the entire quit- rant as settlfd in 
resfiect of all thelands in the village, is one to l)e determined quite independently 
of the sanad ] and wo agree, therefore, with the loipt Judge that this suit will 
lie although the sanad may.not have been amended! 

We may here remark that the provision in section 28 of the Act VTI of 
1863, Vvhich precludes a Civil Court from questioning a settlemeut made under 
the Act, so far as regards the right of the Government to levy frprn the holder 
for the time being of the lauds the annual quit-rent fixed by section 6, is repealed 
by Act X of 1876 ; and the present suit is not included in the suits over which 
the jurisdiction of the Civil Court is taken away by section 4 of that Act, 
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Now, it is bo be remarked that what is termed a settlement in the Aot, as 
made by Goverament with the holder of land, arises from the acceptance by the 
holder, as stated in section 2, of the terms and^conditions offered by Government, 
as set out in section 6, In other words, it is an agreement effected by proposal 
and acceptance and subject to the ordinary rules applicable i>o contracts. In the 
present case we see no reason to doubt that both parties entered into the 
settlement in the belief that the plaintiffs were the superior holders of all the 
lands in the village. They were the registered holders in the Government 
books, and the subsequent conduct of the plaintiffs and more especially the suit 
they brought against the gii'assias shows that they regarded themselves as being 
entitled as such holders. Both parties, therefore, engaged in the settlement 
under a common mistake as to a matter of fact which they must both have 
regarded at the time as essential to the agreement, it being made so by the Act 
itself under which they assumed to contract. For there is not a particle of 
evidence to show that they intended to contract on any other basis. Suob 
a mistake by section 20 of the Contract Act (IX of 1872) renders the 
CM3] agreement void. Here, doubtle.ss, it affects only a portion of the subject- 
matter of the contract, viz., the wania lauds ; but, looking at 'the nature of the 
contract, the object of which was to mottle in a summary manner claims to 
exemption from payment of assoftsment on lands on payment of a quit-ient, 
assessed on the lands at a uniform rate, as provided by section G, the settle- 
ment as regards the wania lands may be treated as distinct from that which 
applies to the remaining lands in the village ; and we arrive at the conclusion 
that the plaintiffs were entitled to contend that the settlemcant was void as 
regards the wania lands, and that, as provided by section 65 of the Contract 
Act, they were entitled to a refund of the quit-rent paid in respect of such 
lands. It is plain, however, that the amount of the refund must depend on the 
extent of th<i wania lands, which cannot bo ascertained, so as to bind the Gov- 
ernment, in the absence of the girassias. The third and fifth issues could not, 
therefore, be determined in this suit. without making the girassian parties. 

We must, therefore, reverse the decree and send back the case for a fresh 
decision with due regard to the above remarks, after making the girassias 
parties and recording fresh findings on issues third and fifth. The parties to 
pay their own costs of this appeal. 

Decree reversed and cast seni back. 

NOTES. 

£ A contract may be oslablisbed between the Governmont and the subject ■ — 25 Bom., 7H.J 
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[ 17 Boor. «18 ] 

APPELLATE CIVIL. 

The*4th July, 1892. 

• Present : 

Mr. Justice Bayley, Acting Chief Justice, and Mr. Justice Candy. 

Kasturchand Bahiravdas and others (Original Defendants) Appellants 

versus 

Sagarraal Shriram and another (Original Plaintiffs) Respondents.* 

Parties — Partnership — Non joinder — Suit %n name of a firm by its manager — 
Addition of name of other part^ier as co-plaintiff — Misdescription of plaintiff — 
Civil Procedure Code {Act XIV of 1882), Sec. 27 — Amendment of plaint — 
Limitation — Limitation Act (XV of 1877), Stc. 22 — Practice — Procedure. 

In this suit, which was brought to recover a debt due to the firm of Koridanmal Sagar- 
mal, the plaintiff w^s described as “ the firm of K. S. by its manager S. S.” The defendants 
objected that one Malamchand was a partner in the firm and .should [414] be a party to the 
suit. He "was accordingly joined as a co>plaintiff on the 27th January 1888. The defendants 
then contended that the suit was time- barred under section 22 of the Limitation Act (XV of 
1877). 

Held, that the case was one of misdescription and not of non-joinder, for the action was 
brought in the name of the firm by its* manager. The order of the words in the vernacular 
plaint showed that Sagarihal, the manager, did not sue in his own name. The defendants 
were entiiKed to have the name of tfio other, partner disclosed, but it being found as a fact 
tliat Sagarmal was entitled to sue^for the firm, the addition of Malamchand’s name on the 
record came within the provisions of section 27 of the Civil Procedure Code (Act XIV of 1882). 

Second appeal from the decision of M. H. Scott, District Judge of Satara. 

This was an action brought to recovir a debt due to tlie 6rm of Kondan- 
mal Sligarmal. The suit was filed on the 21st November 1884, upon a docu- 
ment dated 1st December 1881. In thg plaint the plaintiff was described as 
“the firm of Kondanmal Sagarmal by its manager Sagarmal Shriram.'’ 

The defendants objected (inter alia) that the plaint did not disclose the 
names of all the partners in the firm of Kondanmal Sagarmal. 

The Subordinate Judge found that one Malamchand was a partner with 
Sagarmal in the firm of Kondanmal Sagarmal, and that he should have been 
a party tp the suit. On this ground ho dismissed the suit under section 32 of 
the Civil Procedure Code (Act XIV *of 1832 j without going into the merits of 
the case. 

On .appeal the District Judge (C. G. W. Maepherson) reversed the decree, 
and remanded the case for decisiorf on the merits, being of opinion — (a) “ That 
the question whether Sagarmal was entitled to suq for the firm must be 
determined on the evidence.” (h) “That, if Sagarmal was«ot entitlod.to sue 
for the firm, M'alamohand should be brought on the record, so that the suit be 
disposed of on the merits. ” , 

The order of the District Judge was confirmed by the High Court in Appeal 
No. 58 of 1887. 

accordance with the above order, Malaiqchand was joined as a 
co-plaintiff on the 27th January 1888. ^The defendants contended that the suit 
was then time-barred. ‘ • 

• Second Appeal, No. 759 of 1890, 
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[415] The Subordinate Jud^e fount] that the plaintiff Sagarmal could sue 
in his own name for the partners of the firm, and that the suit was not time- 
barred, and allowed the claim. 

In appeal, the Distript Judge confirmed the decree. 

From that decision defendants preferred this second appeal. 

Phirozshdh M. Mehta (wit!) MMhadeo Chimnaji Apte) for the Appellants 
(defendants) : — The suit was instituted by Sagarmal alone on the 21st 
November 1884, on a document dated 1st December 1881. Malamcband, who 
was a necessary party, was not joined till the 27th January 1888. The suit 
was then barred by limitation — Kalidas Kevaldasv. Nathu Bhagvan, I. L. R., 
7 Bom., 217 ; Balhrishna Moreshwar Kunie v. The Municipality of Mahad, I. L. 
R., 10 Bom., 32 ; Hari Gopal v. Gokaldas Kushabashet, I. L. R., 12 Bom., 168. 
A defendant may insist that every person interes,ted in the subject-matter of the 
suit should be joined, and. if such person be not joined in time, the suit ought 
to be dismissed — Ramdoyal v. Junmenjoy, I. L. R., 14 Cal., 791. 

The plaint as it was originally drawn did not comply with the provisions 
of section 50 of the Civil Procedure Code (Act XIV of 1882). We took the 
objection as to want of parties in our written statement before the first hearing. 
The respondent then took' no stops to joi*n Malamcband, and when ha did so 
ho was too late. Section 35 of thef Civil Procedure Code provides for special 
cases. In all other cases the names of all persons interested as plaintiffs must 
be on the record. A firm cannot sue in its own name without specifically 
mentioning the names of all the partners. 

Oajdar (with Mahadeo Dhaskar Ghavbal) for the Respondents : — The only 
question involved in the case is whether the joinder of Malamcband was too 
late under the Limitation Act (XV of 1877). The suit was not brought by 
Sagarmal on his own behalf, or in his individual capacity, as manager; it was 
instituted in the name of the firm, and, therefore, there was no necessity to 
disclose the names of all the partners. It is nowhere laid down that a suit 
shall not be brought in the name of a firm. There is nothing in the Civil 
Procedure Code to prevent such a suit being filed. The suit being in tbo name 
of the firm, Malamcband was [418] impliedly a party to it, and it was not 
necessary to mention his name— Bindley on Partnership, (5th Ed.), page 265. 
The firm itself being the plaintiff, a partner in the firm cannot be called k co- 
plaintiff. He was joined in the suit as a co-manager. The cases cited were 
suits filed by managers in their individual capacity and not by the firm itself, 
as in the present case — Manni Kasaundhan v. Crooke, 1. L. R., 2 All., 296 ; 
Pragilal v. Maxwell, I. L. R,,7 All,, 284. The addition of Malamchagd to 'ihe 
suit does not come within the provisions of section 22 of the Limitation Act — 
Subodini Debi v. Gumar Ganoda Kant, 1 L. R., 14 Cal., 400. Assuming that the 
frame of the suit was not in accordance vith the provisions of sectign 50 of 
the Civil Procedure Code (Act XIV of 1882J, the Court can amend the plaint. 
This is a case merely of. misdescription. One partner may bring a suit in the 
name cf a firm- Whitehead v. Hughes, 2 Ci'. & M., 318. 

Phirozshah M. Mehta in reply : — Malamcband was not Joined as a co- 
manager. The plaint shows, that be was joined as co-plaintiff. Subodini Debi 
V. Gumar Ganoda Kant L. R., 14 Cal„ 400, does not apply, because the 

real principals in that case were disclosed and the suit was brought by the 
authorized agent of those principals. The above ruling is at direct variance 
with the prpvisions of section 22 of the Limitation Act — Starling on Limitation, 
page 84 ; Hari Gopal v. Qokuldas Kushabashet, 1. L. R., 12 Bom., 158. A suit 
may be brought by the partners in the name of a firm, but a firm alone cannot 
•bring a suit without disclosing the partners. 
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Gandy, J. : —The only argument urged in the present appeal is that the 
suit was barred by section 22 of the Limitation Act, (XV of 1877). We think, 
however, that this case must be distinguished from the numerous cases quoted 
at the Bar which establish the principle as to non-join^lor of plaintiffs in actions 
of contract. Tile present was a case of misdesgription, not of non -joinder. For the 
Siction was brought in the name of the firm# by its manager : the manager did not 
sue in his own name ; the order of the words in the vernacular plaint shows this. 
When then the defendants objeoted, as they were entitled to do, that 
[417] the name of the other partner in the firm should be disclosed, the Sub- 
ordinate Judge was not justified in rejecting the suit under section 32. This 
was the view taken by the District Judge (Mr. Macphorson), whicli was 
confirmed on appeal. The case having been remanded, and the name of 
Malamchand having been brought on the record, the Subordinate Judge found 
as a fact that Sagarmal was entitled to sue for the firm, and that the addition 
•of Malamchand’s name came under the provisions of section 27, not of section 
32. The District Judge (Mr. Scott) came to the same conclusion, and we think 
that he was right, and confirm the decree with costs. 

Decree confirmed. 


NOTES. ^ 

t This was followed in (1902) 27 Bom., 157 ; (1903) 7 C.W.N., 817 ; (1894) 18 Mad., ^3 ; 
<1896) 20 Bom.. 767 ; (1906) P.R.. 127 ; (1907) P.R., 149 ; (1900) 3 O.C., 347 : (1907) 8.L.R., 
191 ; see also (1897) 21 Bom,. 680. J 


[ 17 Bom. A17 ) 

APPELLATE CIVIL. 

The 7th July, 1892. 

Present -. 

Mr. Justice Baylby. Acting Chief Justice, and Mr. Justice Candy, 

Tippanna Plain tiff 

versus 

• The Southern Maratha Railway Company Defendants.* 

Railway Company — ExempUon from liability — Special contract— Risk note — 
Railways Act {IX of IS90), Sec. 5-1, Cl. {l), Sec. 72, Gls. (a). (6), Sub- 
. els. (2) and (S)— Carriers’ Act, 1665. 

The plaintiff sued the defendants (a Railway Company) for damages for short delivery of 
goods consigned to him. The defendants pleaded a special contract signed by the consignor, 
which, in tjonsideration of their carrying the goods at a special reduced rate instead of the 
ordinary tariff rate, exempted them from liability for loss or damage to the goods from any 
•cause whatever before, during, and after transit over their railwa;^ or other railways working 
in £onneclion thorcvwith. 

Held, that under the contract the defendants were not liable to the plaintiff. 

This was a reference from Rao Saheb Vinayak Viti&al Tilak, Subordinate Judge 
of Bagalkob, in his Small* Cause jurisdiction, under section 617 of the Civil 
Procedure Code (Act XIV of 1882). ^ 

The* reference was as follows : — « 

** 3. On the 2l3t April 1891, a certain man at Salem, (a*station on the 
Madras Railway), consigned 23 0 bags of cocoanuts ( each bag containing IQQ 

* Civil Reference, No. 3 of 1892. * 
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nuts) for delivery to plaintiff at Bagalkot [4181 (a station on the Southern 
Maratha Bailway). The two railways work in connection with each other. 
The defendants having delivered only 229 bags to the plaintiff, the latter has 
sued to recover damages. 4) for the short delivery. 

'* 4. Under section 7G* of the Railways Act (IX of 1890) it is not neces- 
sary for the plaintiff to prove ho;v the loss of one bag was caused. Nor hag 
the defendants produced any evidence on the point. 

“ 6. The defendants rely on section 72t of the Railway Act and on * 
the risk note ! (Exhibit 7), vsjhieh is [ 419 ] signed by the consignor and 
attested by witnesses. They contend that the special contract contained in 
the risk note exonerated them from all liability to damages. 

“ 6. It is admitted that the risk note is in the form approved by the 
Governor in Council.” 

The Subordinate Judge referred the following question : — » 

Can the defendant claim exemption from liability by reason of the special 
contract contained in the risk note?” 

i 

The opinion of the Subordinate Judge was in the negative, thougli he con- 
sidered that the decision' of the Calcutta High Court in Mohashwar Das v. 
Garter^ I. L. R., 10 Cal., 210, supported the defendants’ contention. 

Daji Abaji Khare {amicus curies), for the Plaintiff, relied on Chogemul v. 
The Commissioners for the Improvement of the Port of Calcutta, I. L. R., 18 
Cal., 427. 

Mahadeo Bhashar Chavhal {amicus curiiis), for the' Defendants, relied on 
Moheshvmr Das v. Carter, I. L. R., 10 Cal., 210. 

Per CUEIAM : — In this case the Subordinate'Judge of Bagalkot has refer- 
red the following question Can the defenylants claim exemption from liability 
by reason of the special contract contained in the risk note which the plaintiff 

• Section 76 of the Indian Railways Aqt (IX of 1690) : — 

In any suit against a railway administration for compensation for loss, destru.'Jtion or 
deterioration of animals or goods delivered to a railway administration for carriage by railway, 
it shall not be nece.ssary for the plaintiff to *prove how the loss, destruction or deterioration 
was caused. 

t Section 72 of the Indian Railways Act (IX of 1890) ; — * 

(1) The responsibility of a railway administration for the loss, destruction or deteriora- 
tion of animal.s or goods delivered to the administration to bt carried by railway shall, subject 
to the other provisions of this Act, be that of a bailee under sections 151, 152 and 161 of the 
Indian Contract Act, 1872. 

(2) An agreement purporting to limit that responsibility shall, in so far as it purports to 

effect such limitation, he void, unless it — * 

, (fl) is in writing signed by or on behalf of the person sending or delivering to the railway 
administration the animals or goods, and 

(6) is otherwise in a form approved bv the Governor-General in Council. , 

(3) Nothing in the Common Law of Kngland br in the Carriers’ Act, 1865, regarding the 
responsibility of the common carriers with respect to the carriage of animals or goods, shall 
affect the responsibility as *in this section deffned of a railv^ay administration. 

1 Risk Note, . n 

(To be used when the sender elects to despatch at a “ special reduced ” or “ owner’s risk 
rate articles for which an alternative “ ordinary ” or “ rarlway risk ” rate is quoted in the tariff.) 

* * r Station, 21st April 1891. 

Wfiereas the consignment of tendered by me as per forwarding order 

No. of this date, for despatch by the Madras Railway to station, and for which I 

have received railway receipt No. of the same date, is charged at a special reduced rate 

instead of £^t ordinary tariff rate chargeable for I, the undorsigYied, do in 

consideration of tmeb lower charge agree and undertake to bol^ the said railway harmless and 
free from aAl responsibility for any loss, destruction or deterioration of or damage to the said 
consignment from any cause whatever before, during, and after transit over the said railway 
or other railway lines working in coimection therewith. 
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has signed ? His opinion was in the ^negative. The risk note, as the Subor- 
dinate Judge states in paragraph 6 of his reference, is admittedly in the form 
approved of by the Governor General in Council. 

This casa comes within the lAailways Act (IX of,1890). By section 54 *, 
olause(l) of tlfat A^t, subject to the control c^f the Governor General in Council, 
a railway administration may impose conditions not inconsistent with the Act 
or with any [ 420 ] general rule thereunder, with respect to the receiving, for- 
warding or delivering of any animals or goods. By section 72, sub-clause (2), an 
agreement purporting to limit the responsibility of a railway administration for 
the loss of goods delivered to be carried by rail^^ay shall, in so far as it purports 
to effect such limitation, bo void unless it (a) is in writing signed by or on 
behalf of the person sending or delivering to the railway administration the 
goods, and (6) is otherwise in a form approved by the Governor General in 
Council. There is a further sut-clause (3) which is as follows : — “Nothing in 
• the Common Law of England or in the Carriers* Act, 1865, regarding the 
responsibility of common carriers with respect to the carriage of animals or 
goods shall affect the responsibility, as in this section defined, of a railway 
administration.’’* 

Mr.^Khare, who argued this caseffor the plaintiff, contended that tliere is 
something in the Common Law of Indi% which will enable him to recoyer 
damages notwithstanding the terms of the risk note. In our opinion, as there 
is a risk note in this case signed by the plaintiff, which is in a form approved by 
the Governor General in Council,^his contention must fail. This risk note says : 
"To be used w'hen tf^e sender elects to despatch at a * special reduced ’ or 
‘ owner’i^risk ’ rate articles for which an alternative ‘ ordinary* or ‘ railway risk ' 
rate is quoted in the tariff.” / The risk' note states that, whereas the consign- 
ment is charged at a special reduced rate instead of at ordinary tariff rate chaig- 
ed for the goods (230 bags of cocoaauts), the plaintiff does, in consideration of 
such lower charge, agree and undertake to hold the said railway harmless and 
free from all responsibility for any loss, desW'uction or deterioration or damage to 
the sai^ consignment from any cause whatever before, during, or after transit 
over the said railway or other railway lines working in connection therewith. As 
pointed out by Garth. C. J. (Prinsep and Wilson. JJ., concurring) and by 
O’Kinbaly, J., mMoheswar Das v. Garter, I. L.R , 10 Cal., 210, at p. 213, similar 
contracts have frequently been construed by English Courts and full effect has been 
given to their provisions. We cannot understand the doubts of the Subordinate 
[ 421 ] kludge, when, moreover, he had a ruling of the Calcutta High Court to 
guide him. 

The recent decision of the Calcutta High Court in Chogemul v. The Com- 
missioners for the Improvement of the Port of Calcutta, I. L. Pv., 18 Cal., 427? so 
strongly relied upon by Mr. Kbare, has no application in the present case, as 
there wa*s no special contract signed by or on behalf of the consignor of the 
goods. The present case turns upon the provisions of the risk note, which, in 
our opinion, shows that the defendants have a complete defepce to this ^ction. 

* Mr. Khare* further argued that, apart from the measure of the general 
responsibility of railways as defined by clause (l), of section 72. and the non- 
applicability thereto of tlvs Common Law of England or of the Carriers Act, 

• Section 54 of the Indian Railways Act (IX of 1890) — 

(1) Subject to the control of the Governor General in Council, a railway administration 
may impese conditions, not inconsii-tent with this Act, or with «.ny genertfl rule thereunder, 
with respect to the receiving, forwarding or delivering of any animals or gQoda. ' 

(3) The railway administration shall keep at each station on its railway a^jupy of the 
conditions for the time being in force under sub-section (1) at the station, and shall allow 
any person to inspect it free of charge at all reasonable times. • 
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1866, there was a Common Law of IncHa untouched by the section, -fend that 
under that law defendants could not claim exemption by reason of the risk note. 
We are unaware of such a law. The Common Law, which came to govern the 
duties and liabilities of common carriers throughout India, was the Common 
Law of England (see remarks of Privy Council in The Irraiv/addy Flotilla 
Company v. Bugwandas, I. L. R., 18 Qal., 620). The effect of that law as regards 
railways is restricted by section 72 of Act IX, 1890. 

In answer, therefore, to the question- referred by the Subordinate Judge 
we are of opinion tliat the defendants can claim exemption from liability by 
reason of the special contract contained in the risk note. 

Order (accordingly, 

NOTES. 

I This was followed in (1S>02) 30 Cal., 257 ; (1903) 14 M.L.J., 390 ; (1902) 5 O.C., 153 j 
(1908) P. R., 133. ] 


[422] APPELLATE CIVIL. 

The mh July, 1892. 

Present : 

Mr. Justice Jardine and Mr., Justice Telang. 

The Secretary of State for India (O/iginal Defendant) Appellant 

versus 

Balvant Ramchandra Natu (Original Plaintiff) Respondent.^ 

Local Funds Act {Bombay) III of 1669, Sec. 6 — Local Fund cess 
— Inamdar — Superior holder — Liability o/inamdar to pay the cesss. 

An inamdar is a ‘ superior holder ” within the definitions of Regulation XVIT of 182T 
and Bombay Acts I of 1865 and V of 1879. He is, therefore, the person primarily liable to 
pay the Ijocal Fund cess under section 8 of Bombay Act III of 18G9. , 

There is no"provision^of law entitling an inamdar to charge for his expenses in collecting 
the cess. < 

Appeal from the decree of W. H. Crowe, District Judge of Poona, in Suit No. 
12 of 1889. 

The plaintiff wna the inamdar of 'the village of Kudus. ET© sued to 
reebver back the sum of Rs. 10 8-0 paid by him to the Collector under protest 
as the remuneration of the village officers for collecting the Local Fund cess 
in his inam village. • 

The defendant pleaded {inter alia) that the plaintiff as inamdar was liable 
to pay the cost of' collecting the cess. 

The District Judge held that the plaintiff was a superior holder, and as 
such was not liable, under Bombay Acts III of 1869 and V of 1879, to pay any 
remuneration to the village officers for collecting nhe cess. He. therefore, 
awarded the plaintiff's claim. 

Against Ms decision the defendant appealed to the High Court. 

Rao Saheh Vasudev J. Firtikar, Gpvernment Pleader, for Appellant : — The 
provisions of sections 6, 7 and 8 of Bombay Act III of 1869 show that the 

« • Appeal No. 91 of 1890. 
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Local Fis^id cess falls, in the first pl%ce, on the inatndar, who is a superior 
holder. He is, therefore, liablerto pay tho cost of collecting the cess. Under 
section 136 of the 'Bombay Land Revenue Code, the superior holder is pri- 
marily responsible for the land revenue, and ho is eiiDitled, under section 86 
[423 ] of the Qpdo, to receive assistance from the reveriiro authorities in recovering 
the revenue from the inferior holders. When he is entitled to this benefit, it 
is but fair that ho should pay all reasonable cliarges incidental to the collection 
of the revenue. Refers to Ranga v. Suha llegde, I. L. R , d Bom., 473 ; Ram 
Tukoji V. Gopal, ante, p. 54. 

Phirozeshah M. Mehta (with him Mahadev C. Apte) for Respondent . -’'-The 
inamdar is not liable to pay the cess at all. The last clause of section 8 of 
Bombay Act III of 1869 shows that the tenants are liable for tho cess. If they 
do not pay it, the landlord is entitled to the assistance of tho village officers in 
recovering the cess from theifi : see sections 85 and 86 of the Bombay Land 
► Revenue Code (Act V of 1879). Section 136 of the Code no doubt makes 
superior holders primarily responsible for the land revenue. But, as tho Inamdar 
pays no revenue, he cannot be called a superior holder. lie is a more iutermo- 
diary of the Go\*ernment, and as such is entitled to deduct tho cost of collecting 
the cess from tho total cess collected. Moreover, the village officers are })ound 
to give assistance to t\\e inamdar. They are agents of Government, and cannot 
claim any remuneration for the assistance t*hey render. ' 

Jardine, J : — In this case the plaintiff, who is the inamdar of a wholly 
alienated village, claims from the Government a sum of money which he paid to 
the village ofiScers as remuneration for their collecting from the plaintiff’s tenants 
thearaount of the cesslevied under Bombay Act III of 1869, section 8, last clause. 
, It is argued by Mr. Mehjia, who appears for the plaintiff, that this cess does 
not fall upon the inamdar at all. But, in our opiniou, sections 6 and 7 of the 
Act impose it, in ths first instance, tas a charge on the aggregate village assess- 
ment and thus upon the land. Section 8 requires that tho coss bo levied in the 
same manner and under the same provisiqps of law as the ordinary land revenue. 
Tho inamdar is a “ superior holder ” within the definitions of Regulation XVII 
of 1827, section 3, Bombay Act I of 1865, section 2, clause (h), and Bombay Act 
V of 1879, section 3, clause 13, and was under Regulation XVII of 1827, section 
30 , tqid is under Bombay Act V of 1879, section 136, [ 424 ] the person primarily 
responsible for tho payment of land revenue. We think, therefore, section 8 of 
the Act of 1869 justifies the levy of the cess from him, and we may refer to 
Ranga v. Siiba Hcgde, I. L. R., 4 Bom., 473, and Ram Tukoji v. Gopal, ante, 
p. 64, as showing that this view has been accepted by this Court. 

It is'also contended that the phnntiff as a mere intermediary of tho Govern- 
ment is entitled to charge for his expenses in collecting the cess. There is no 
provision of law so entitling him : and as he is primarily liable to pay the cess, 
we are ri*ot aware of any reason, equitable or otherwise, which would impose 
on the Government the burden of paying him any expenses which ho may incur 
tinder the legislative permission to him to recover the amount^ of the cess^for his 
own benefit fro% his tenants. 

In support of tho first contention Mr. Mehta argued tha.t the last clause of 
section 8 of the Act of 18p9, where the words “ recovery of this cess ’’ appear, 
shows that the Legislature intended the cess to fall in its first incidence on the 
tenants, and that tho first clause of section 8 applied to the levy of the cess from 
them. .But it is clear that this first clause refers to the cess desenribed in sections 
6 and 7 ; and this is not a cess leviable /rom under-tenants, hel one’ leviable on 
the aggregate village assessment, and, therefore, from the inamdar, the superior 
holder. In the last clause of section 8 the words “ recovery of this cess’* really 
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mean " recovery of fche amount of the cess described in sections 6 and.?.** The 
Act does not deal with two sorbs of cesses : what the landlord recovers from 
the tenant is not,* in strict language, a cess. 

Another argument used for the plaintiff \8 that the inamdar has a right to 
the unpaid services of thb village officers in the collection ol th excess from the 
tenants by virtue of section 8 of the Act of 1869 and the requirement of 
section 85 of the Bevenue Code of 1^79 that the payments of the tenants shall 
be made through the village officers and not otherwise. It is unnecessary for 
us to determine this question of law. If the plaintiff’s contention is right, he 
might have refused the demand* of the village [425] officers. They are not 
parties to this suit : and no order of the Collector has been shown us, nor any 
evidence from which we can infer that the payment to the village officers was 
made under compulsion used by the Collector. 

For these reasons we reverse the decree of ’the District Court, and reject 
the plaintiff ’s claim with costs throughout. 

Decree reversed. 


NOTES. 

t See also (1902) 26 Bc .ti., 504 ; (1903) 28 Bom.. 74. 1 


( 17 Bom. 125 ] ^ 

APPELLATE CIVIL. 

The Q6th July^ 

PRESENT : 

Mb, Justice Bayley, Chief Justice (Acting), and Mr. Justice Candy. 


Mahadaji (Original Defendant) Appellant 

versus 

Joti (Original Plaintiff) Bespondent.’^ 


Mortgage — Simple mortgage usufructuary — Right to have the property sold — 
Distinct covenant to pay the principal — Possession in lieu oj interest — 

Sale to recover principal only — Construction. 

*'X merely usufructuary mortgage will confer no right to have the mortgaged property sold. 
But where there is a distinct covenant to pay the priucipal, and the land is security for the 
same, the intention of the parties is that the property should be sold. Such a transaction 
is a simple mortgage usufru-stuary, and carries with it the right to have the property sold in 
defaultfof payment of the principal. 

A mortgagee, who is entitled to possession in lieu of interest and who does not take 
possession, loses his right to intcrf.st, and cannot ask that the property be sold for default in 
payment^ of interest, the property fieing security fortho principal only. 

This was a second appeal from the decision of M. H. Scott, District Judge of 
Satara. » 

The plaintiff sought to recover from the defendant personally, and on his 
default from the mortgaged property, Bs. 1,000, (Ra. 500 principal and Rs. 500 

* Second Appeal, No. 7 of 1891. 
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interest);, due upon a mortgage-bond darted the 27th March 1873, which ran 
as follows : — 

3ond for debt, the 14th of Falgun Vndya^ Shah 1794 — the cyclical year, name thereof 
being Angira — corresponding with the English yei^r 1873. On Oiis day the bond is given in 
writing to the cVeditcc named Rajashri Joti bin Raju PatM Yadav, by caste Maratha, 
occupation agriculture * • inhabitant of maujc Yifravle, taliika Karad, as follows : — I have 
received from you this day principal Rs. 50G (flve\iundrod) of the Oadi Surat curronc3^ As 
for the interest of the said amount, I have given (the produce of) my own land which is in my 
r.426] own enjoyment situate at mauje Yoravle * * called Sarkari Dale Vihiriche, 

Survey No. 22, (measuring) acres 1-31 and assessed at^s. 9. The four boatidi»rios thereof 
are • • •, (The produce of) the land as comprised within the above four boundaries I 

have given in liquidation of the interest on the said amount. Thertfore, you arc to receive 
interest on the said amount from the produce of the said land. You are to do all, (that is) 
bestow labour on the said land and to receive all the produce. You arc to pay the Trovern- 
, ment assessment on the said land and to receive the interest. The period (fixed) for the 
(payment of the) amount is five years from the date of the bund, within which time 1 will 
pay the principal amount of Rupees five hundred and redeem the land. There is a well in 
the said land. You*areto take my share of water from the well and to raise garden crops in 
the said land. Should the amount remain unpaid after that date, I will continue the land 
with you tfntil I pay the amount. I will not plead any objection, &c. You are to keep the 
embankments and boundary marks of the said land in repair according to law. Unlcs^^ I 
pay the money 1 will not disturb (your) po.ssession of the land. This bond I have duly given 
in writing. The date aforesaid. I, the debtor, have duly received the said amount of 
Bs. 500 (five hundred) of the Surat cuvrency which you have this day paid to me, and have 
duly given this acknowledgment in writing, The date aforesaid. The handwriting of Antaji 
Balkrishnfli Vategavkar, inhabitant of Ycravlo. the 27th March 1873. My own handwriting. 

The defendant admitted the execution of the bond, but pleaded want of 
consideratioo and limitation. « 

The Subordinate Judge found that the payment of consideration was not 
proved, and rejected the claim. • 

On appeal the District Judge held that the consideration was paid; he, 
therefore, reversed the decree and allowed the plaintiff’s claim. 

The defendant preferred a second appeal. 

Jjang (Advocate-General) with Vishnu Krishna Bhalavdekar for the 
Appellant (defendant) : — The mortgage-bond stipulates that the plaintiff should 
take and retain possession of the property for five years and appropriate the 
income in lieu of interest. I3ut as he failed to take possession, the Judge has 
passed a personal decree against the defendant. The plaintiff’s cause of action 
against the defendant personally is •clearly time-barred, the suit not being 
brought until 1888. Further, the lower Court was wrong in allowing interest. 
Under the terms of the deed, the plaintiff was to take possession, and appro- 
priate iilcome in lieu of interest. , Tf he failed to take possession, he must 
suffer for his own negligence. Lastly, the Judge was wrong in passing 
[427] a decree for the sale of the property. The transaction in dispute is a 
usufructuary mortgage, which does not carry with it the rignt of sale— 

Idrus v. Abdul Bafiiman, I. L. R., 16 Bom., 303. 

[Candy, J.: — How do you reconcile the ruling.'of the Full Bench in Motiram 
V. Vithai, I. L. R., 13 Bom., 90, with the one quoted?] 

The mortgage in that case was a simple mortgage usufructuary. The 
intention with respect to the sale of the property must be gaffhered from the 
instrument itself. If it contains no claim of sale, then there «an he no sale. 
Section 67 of the Transfer of Property Act (IV of 1882) is to the stfma effect. 
The words in the bond sued upon are unless I pay the money I will not 
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disturb your possession. ” There is t\Qthing in the bond to show that the 
right of sale was given to the mortgagee. 

Phirozeshah M. Mehta{w\th Oancsh Krishna Deshmukh) for the Bespondent 
(plaintiff) : — The instrument in dispute is a'o ordinary mortgage-bond. The 
interest was not secured upon the produce of the land. ..The produce 
was to be taken merely in liquidation of interest. The ruling in Shaik 
Idrus V. Abdul Rahiman, I. L. B., 16 Bom., 303, is not applicable to 
the present case, because in that case there was no stipulation that the 
mortgagor should pay the amount ; the amount was to be recovered from 
the mortgaged property. The bond in the present case contains a covenant 
that the defendant would pay the money after the expiration of five 
years — Ramayya v. Guruva, I. L. B., 14 Mad., 232. There being an undertaking 
in the mortgage bond to pay. that gives the mortgagee a right to sue for sale. 
When there is a covenant in the usufructuary mortgage to pay, as in the pre- 
sent case, it ceases to be a pure usufructuary mortgage, and carries with it the. 
right of sale if the money be not paid within the stipulated time — Macpherson 
on Mortgage, page 11. Owing to the plaintiff’s failure to take possession of 
the land, the defendant has not only appropriated the produce thereof, hut has, 
in addition, enjoyed the benefit of the loan of Bs. 500. We are, therefore, 
entitled to recover interest. 

[428] Candy, J. ; — Admittedly the decree against the defendant 
personally was bad and must be reversed. 

It is further contended that under th*' bond the mortgagee had no right to 
ask that in default the land should be sold. * But this is not so. It was 
not merely a usufructuary mortgage, which would confer* no right to havp the 
property sold. There was a distinct covenant’ to pay the principal.* and the 
land was security for the same ; so we cannot infer that the intention of the 
parties was that the property should not be sold. It was a simple mortgage 
usufructuary, ” carrying the right to have the property sold in default of 
payment of the principal sum of Bs. 500. 

Plaintiff’s pleader also asks that the property may be sold in default of 
payment of interest. That claim is bad. For the plaintiff was entitled to 
possession in lieu of interest, and. If he never took the trouble to obtain 
possession, he lost his right to interest. The land was security for the principal. 
The decree must he amended, and judgment passed for Rs. 500, to be paid within 
three months ; in default the land to be sold. Costs in proportion throughout. 

Decree amended. 


NOTES^ 

[ This was followed in (1909) 34 Bom., 129 ; see also (1896) 22 Bom., 440 ; (1905) 9 O.C., 
144‘; (3906) 10 O.C., 29; (19081 11 O.C., 323.] 
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[ 17 Bow. 428 ] 

APPELLATE CIVIL. 

The lit Aiigufit, 1892. 

• • Present : 

Mr. Justice Jardine and Mr.^ Justice Telang. 


Bhagvan (Original Plaintiff) Appellant 

versus 

Kesur Kuverji (Original Defendant) Respondent.^ 


Civil Procedure Code {Act XIV of 1882), Sec. 574 — Judgment of 
Appellate Court — Reasons for the decision to he stated. 

> Section 574 of the Code of Civil Procedure (.Act XIV of 1882) is imporiitive and under it 
the Appellate Court is bound to state the reasons for its decision. 

A Court of appeal framed certain issues under section 56t> of the Code of Civil 
Procedure (Act XIV of 1882), and remanded them for findings by the original Court. On 
the return^of those findings, as neither part^ filed any objections, the [ 429 ] Appellate Court 
accepted these findings, without giving any reasons for so doing, or even stating in its judg- 
ment whether it concurred in them or not, and conlirmed the decree of the original Court'. 

Held, that the judgment of the Appellate Court was not a judgment according to law. 

Second appeal from the decision of T. Ilamilfion, Acting District Judge of 
Surat, in Appeal No. 22 of 1889 *of the District File. 

Th^ plaintiffs sued to recover one-fifth share of a certain field, alleging that 
they had purchased this sb^^fe of the field from one Kalyan Jogi, who had 
inherited it from*Bhula Lalbhai. 

The Subordinate Judge rejected the plaintiff's claim. 

On appeal the District Judge raised the following issues; — 

(1) Had Bhula Lalbhai one-fifth share in the field in question ? 

( 2 ) Did Kalyan Jogi obtain this one-lifth share from Bhula by inheritance 

or gift ? , 

The District Judge, being of opinion that the plaintiff's should have been 
allovVsd to examine certain witnesses they had already named in their darkhast, 
remanded the case, in order that, after examining those witnesses, the lower 
Court mighc record findings on the above issues. 

The Subordinate Judge recorded his findings on both the issues in the 
negative.. 

On the return of these findings the hearing of the appeal was resumed. 

No objections to the findings having been filed on either side, the Distirict 
Judge confirmed the lower Court’s decree, without, however, giving any reasons 
for his decision. 

The plaintiffs thereupon preferred a second appeal to the High Court. 

• Oovardhanram M. Tripathi for Appellants: — The District Judge's judgment 
is not a judgment according to law. He does not give any reasons for the 
decision. Under section 574 of the Code gf Ciyil Procedure he is bound to 
state the reasons for his* [430] decision — Umed Ali v. Salima Bibi, 1. L. R., 
6 All., 383 ; Mumtaz Begam Fateh Husain, I. L. R., 6 All., 391. 

Molilal M. Munshi for Respondent : — Neither pa^ty took ajiy objections to 
the findings of the Court of First Instance. The Lower A ppo^late Court was, 
therefore, right in accepting those findings and confirming the decree* 

{ * Second Appeal, No. 298 of 1891. 
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Jardine, J. : — The District: Judge-under section 566 of the Godd of Civil 
Procedure framed issues of fact, and remanded them for findings by the original 
Court. On return of the findings, the District Judge overruled a contention 
of the present appellants that the Subordin'^ate Judge had wrongly refused to 
take the evidence of certcfin witnesses. It does not appear « however, that any 
memorandum of objections was filed under section 567, or that any objection 
was taken orally at the hearing to the findings as noc justified by the evidence 
on record. The District Judge silently accepted these findings, without giving 
any reasons for so doing, or even stating in his judgment whether he concurred 
in them or not. •' 

The only point argued before us in support of the appeal is that section 574 
of the Code of Civil Procedure is imperative, and required the District Judge 
to give his own decision, and the reasons for it, upon the issues remanded to 
the original Court under section 566. In support of this contention, Umed 
Alt V. Salima Bihi, I. L. R , 6 All., 383, and Mumtaz Begam v. Fateh Husain, 
I. L. B., 6 All., 391. are cited. The point does not appear to have been decided 
by this High Court. But we are of opinion that these oases interpret the 
Code correctly. Section 567 requires the lower Court of appeal to proceed to 
determine the appeal. Section 57 > reqi^iires it to pronounce judgment, and 
section 574 is imperative as to what the judgment is to contain. 

We, therefore, set aside the decree of the District Court and remand the 
appeal to that Court, in order that it may record judgment as required by the 
law. and pass a decree thereupon. Under the circumstances, we direct that 
the parties pay their own costs in this Court. * 

Decree reversed atui case remanded. 


MOTES. 

(Similar decisions were given in (1897) 7 M 286; (1897) 20 Kad , 4^0; (1908) 81 
Mad., 469 ; (1908) 17 M.L.J., 62 n ; (1898) 23 Bonn. 834 ; (1896) 19 Bom.. 551 ; (1905) 8 0.0., 
290.] 


[Ml] PRIVY COUNCIL. 

f 

The ISih, 19th, 24th and 25th June, and 1st July, 1891 and 
the 19th November, 1892. 

Present : 

Lords Hobhouse, Macnaghtbn, Hannbn, and Shand, and 
Sir Richard Cough. 

• 

Shekh Sultan Sani Appellant 

and 

Shekh Ajmodin .^..Respondent; 

and by Revivor 

Shekh Sultan Sani Appellant 

‘ and 

Begumbi korn Ajmodin and others Respondents. 

[On appeal from a judgment of the Oovernor in Oouncil of Bombay as an 
appellate Court under Regulation XXIX of 1827. J 
Resumption by the Govnyment of estates held on political tenure — Mix^d estate 
oj s&raniam and tnam so held -Non-jurisdiction of Civil Courts. 

The enlagements entered into by treaty between the British Government and the Baja 
of Batara in 1819, %ad the terms fixed separately with the several Satara jaghirdars in 1820, 
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did not impart any greater fixity of tennri'tban had previouely belonged to the latter 
under Maratha rule ; and their jaghirs remained liable to resumption at the will of the 
Government. ^ 

The question to whom a saranjam. or jaghir, shall be granted, upon the death of its 
bolder, is one which befiongs exclusively to the Government to* bn determined upon political 
considerations ; and it is not within the oompotencj o7 any legal tribunal to review the decision. 

Tnam villages and lands, with the mokasa, inolufied originally in one saranjam granted 
under the Maratha rule for the support of troops, remained after 1«‘20, when the rule of the 
Peshwa had ceased, a personal and military jaghir, forming a mixed estate of saranjam and 
inam. The tenure remained, under British rule, politfcal ; and no distinction could bedrawn 
in Ibis respect between the inam lands and the saranjam. The whole o.statc passed to the 
person whom the Government at its discretion, for political reasons, recognized as the grantee, 
without its being competent to any Court of law to question the decision of the executive 
authority in the matter, * 

* Appeal from a judgment (28th April 1887) of the Governor of Bombay in 
Council, as an appellate Court under Regulation XXIX of 1827, varying a 
judgment (8th Jpne 1886) of the Court of the Agent for Sardars in the Deccan 
and Ehandesh. 

The'plaintiff (now appellant) alleges himself to be the son of Bhekh Khan 
Mahomed Waikar, deceased on 31st DecenJber 1872, who was a jaghirdar, and 
sardar of the second class on the list of the Agent for Sardars. The defendant 
Shekh Ajmodin valad Abdul Rajak was the son of the daughter of the [482] 
brother, named Abdul Kadar, ot the abovonamod sardar. Ab.lul Kadar died 
in 1873, after taking this grandson as his “adopted son.” The administrators 
of the efitate, Rao Bahadur G^al Uari Deshmukh and Ganesh Dinkar Joshi, 
represented Ajmodin in the tiarlier proceedings, and on his death this appeal 
was revived agaihst the other respondents above named. 

The principal question was whether the saranjam and uianis claimed as 
part of the inheritance and property which liad belonged to the deceased Shekh 
Khan Jllahoraod were or were not political tenures to which the succession 
could be dealt with by the Government only, at its discretion, apart from any 
jurisdiction of the Civil Courts. • 

In the last century, when the family to which Shekh Khan Mahomed 
Waikar belonged was represented by Shekh Mira, then in the service of the 
Raja of Satara, grants of inam, mokasa and saranjam wore made to Shekh 
Mira, comprising villages in Satara, J?oona, and Khandesh , and with some of 
those the estates now claimed were identical. The grants were continued by 
the Maratha ruler to Shekh Mira’s adopted son, who was succeeded by his son 
Shekh Mira II in 1785. After the hostilities of 1813 had ended, the trea^ of 
25th September 1819 guaranteed the possession of tho latter, and he, besides, 
was one*of tho jaghirdars with whjin an engagement was separately made by 
the Government in 1820. Ho died in 1828, leaving two sons, of whom the 
abovonamed Shekh Khan Mahomed, who died in 1872, was the elder, and 
Shekh Abdul l^adar above named, who died in 1873, was ’the youngtJr. In 
December 1836, Sultan Sani, this appellant, was born, and from his birth 
down to Shekh Khan Mahomed’s death . in 1872 he was acknowledged 
by Khan Mahomed to* be his legitimate son, However, it was .equally 
a fact that in 1857 an official inquiry was held as to Sultan Sani’s birth, 
and it was decided that he was not the son of the Sl^ckh, or of his 
wife Bnt was a child substituted by arrangemfint when born, as he 
was’ of one of the female servants of the house. This decision wag accepted 
as correct by the Governor in Council and Her Majesty’s Government; 
and it was, in consequence, determined that Khan Mahomed’s saranjam 
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[433] should be resumed at his deathV Shekh Khan Mahomed having died, 
the Govornment on the 23rd October 1873, ordered the Agent for Sardars to 
investigate judicially, and after notice, whether Shekh Ajmodin was the 
legitimate successor to the headship of the Waikar family, either by adoption 
or descent. The Agent reported that no custom of adoption among Mahomed- 
ans in the Deccan was proved, but that Abdul Kadar did, before his death in 

1873, execute a document with intent that Shekh Ajmodin should be his heir: 
the x\gent referred also to Shekh Mira’s having “ adopted ” a son in 1740. 
The Government on the 27th March 1874, declared that there ware sufficient 
reasons for recognizing Shekh Ajmodin as the head of the family, to whom 
the saranjarn should he continued This was confirmed by the Secretary of 
State for India on the 18th Juno 1874. The inam portion of the family estate 
remained after Khan Mahomed’s death in the hands of the Collector of Satara, 
who managed it ; and as to it, the opinion of the “ Alienation Settlement 
Officer” was called for. This he gave on the 6th October 1876. to the elTect 
that " the whole estate intact, having been restored under the treaty of the 3rd 
July 1820, was continuable as a guaranteed estate to Shekh Ajmodin as the 
head of the family.” The Government on the 6th November 1876, resolved 
that this should be carried out. The sriranjam and inam estates were then 
made over to the defendant, to whom the administrators above named made 
over the private property of the late Mahomed Khan, This was reported to 
the Government by the Collector of Satara on the 7th February 1877. 

On the 8bh September 1884, a certificate under tho 6th section of the 
Pensions’ Act, XXIII of 1871, was granted by the Govornment, enabling the 
plaintiff to take the present proceedings, which !'o attempted to commence as 
a pauper on the 1st November 1884 ; but on the 5bh June 1886, he paid the 
Court fees, and the suit came on for hearing before the Agent for Sardars. The 
suit, valued at Rs. 3,76,870, was for the possession of (1) four parcels of inam 
land and two parcels of rnirasi land in the taluka of Wai in the Satara district: 
(2) the income of mokasa amals and saranjarn in villages in different diotricts 
of the Deccan and Khandesh : (3) of inam and rnirasi lands in the district of 
Khan-[434]d08h, the rents of which" had been withhold, by order of the 
authorities, from the plaintiff ; (4) of dovasthan lands. The property was 
described at lengbli in four schedules corresponding to the above. A declara- 
tion of right, an injunction and mesne profits were claimed by the plaintiT, as 
son and heir, and also as devisee under a will of Khan Mahomed executed on 
29th September 1860. 

The fact of the will was undisputed ; bub the defence, in brief, was that 
the plaintiff was not the son of Shekh Khan Mahomed. It was also insisted 
that the Government Resolution of 27th M*rch 1874, confirmed on 18th June 

1874, as to the saranjarn, and another Resolution of 6Lh November 1876, as 
to the inam lands, had, given the defendant a title of which he could not be 
deprived by the o.'der of any Civil Court. The issues raised questions indicat- 
ed by this defence. 

The Agent for Sardars found on the evidence that the claimant was the 
only son of Khan Mahomed, and as such was eittiiled to share in all his 
property in respect of which the Court was competent to pass any decree. 
This he considejrod it competent to do as to all the property except the saran- 
jams. Those he held to be completely at the disposition of the Government. 
As to the fest of the property, includin'g the inams, he decreed to the plaintiff 
that share of it to which the Mabomedan law would have entitled him as 
only son. 


" 278 



SHBKH AJMODIN [l892] I.L.R. 17 Bom. 435 

Mesbe profits were not allowed, *6d the ground that, the defendant’s 
possession having bqen given to him by the Government, he was not in wrongful 
possession. Both parties appealed, under Eogulation XXIX of 1827, to the 
Governor in Council constituted by that law an apjjellato (]Jourt from that 
of the Agent. * Thrf Governor in Council w^as not satisfied that the plaintiff 
was the legitimate son of Khan Mahomedf and tfio decision of the Agent was 
reversed upon this point. The following is the*judgmonb so far as it is material 
to this report. After a statement of the facts, the Governor in Council 
continued tlius : — 

It follows that Sultan Sani is not entitMd to succeed to any property as 
heir. But Khan Maliomed executed a will in Sultan [435] Sani s favour : and 
as he must be regarded as a stranger, this will, though made w’ithoiit the 
consent of heirs, is valid to the extent of one-third of any pioperty of which 
Khan Mahomed, and not the Government, had the disposal. 

• “ The great mass of the property which forms the subject of the suit was 

held by Khan Mahomed’s ancestors under grants of old date, which merged into 
a re-grant under the agreement concluded with Shekh Mira Waikar, dated 8rd 
July 1820, whic^li will he found at page 377 of the IV Vol. of Aitchison’s 
Treaties ^(Ed. 1876). By this agreetnent the ‘jaghirs, &c.,’ were restored to 
Shekh Mira, and the ‘ Inam villages, watanF^ and other allowances ’ were con- 
tinued to him. Upon Khan Mahomed’s death, the Government, in accordance 
with the decision already referred to, resumed the jaghir or saranjam, and after 
a while regranted it to the defendant, Ajmodiii. There is no doubt whatever 
that the Government had a perfect right to do this, and that its action cannot 
be questioned. It is 8*ettled law that the Government may resume jaghirs or 
saranjarrfs whenever if; pleasp'j^ and that the Civil Court cannot question such 
action. Even, therefore, if tlie resumption of a saranjam wore wliolly unjusti- 
fiable, it would be none the less valid : but certainly no resumption could be 
more justifiable than one made as a punishment to the saranjamdar for palming 
off upon Government a spurious son as his ],ieir. This has hardly been disputed ; 
and the argument at the Bar has been mainly directed to the question whether 
the resumption and regrant to Ajmodin of the inam, as distinguished from the 
saranjam, can be upheld as an act legally within the competency of Govern- 
ment. Now, it certainly appears from the old sanads that the inams were 
originally held on a somewhat different tenure from the saranjam. They seem 
to have been granted for maintenance and as a reward for past service, rather 
than on condition of future service. The same distinction may perhaps have 
been intended, though it is not very clear, in the agreement of the 3rd July 
1820. It^ is also evident that, aftev it had been determined to resume the 
saranjam. Government did not for some time contemplate a resumption of the 
inam, hut rather intended that all claims to the inam should be adjudicated on 
in the uswal course by the [436] Ci^il Court, But in 1876 Government finally 
determined to resume the inam, and regrant it to Ajmodin ; and the question is, 
not whether this determination was consistent with the advice of all its officers, 
oi;with its own j^revious views and opinions, but wliethor its action was Within 
the powers vested in it by law. Now, looking to the provisions of Schedule B, 
Buie 10 of Act XI of 1852, to section 1, clause ^ and section IG of Bombay 
Act II of 1863, and to sedtion 2, clause 2, and section 32 of Bombay Act VII 
of 1863, it must, in the opinion of the Governor in Council, be held that Govern- 
ment has the power to resume, on political considerations, any property which 
is held on political tenure : and that it is for Government to determine, in every 
instance, whether the tenure is political. * This being so, the question isv whether 
Government did, in 1876, resume the inams of the Waikar family on the ground 
that they were held on political tenure. Now, the decision of Government is 
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oonfcained in its Besolution No. 6836 of the 6th November 1876, which in its 
preamble sets forth a memorandum of the Alienation Settlement Officer, con- 
taining his opinion that ‘ as Government hav^e sanctioned the adoption ' {i,e. of 
Ajmodin) 'the whole estate, intact, saranjam and inam, as restored after the war 
under the treaty of 3rd July 1820, is continuable as a guaranteed estate to the 
adopted son as the head of the fanaily, and should be entered in the accounts 
accordingly, the same as all other treaty estates of mixed saranjam and inam’; 
and then the Resolution is passed in the following terms : — ‘ The suggestions of 
the Alienation Settlement Officer are approved, and should be carried out.’ So 
that Government adopted the /iew of the Alienation Settlement Officer, and 
that view clearly was that, under the terms of the treaty of 1820, and other 
similar treaties, a mixed estate of saranjam and inam is ail held on the same 
political tenure, and ought to pass intact to the person whom Government may 
recognise as the head of the family. This view may have been right or wrong, 
(and looking to the terms of the treaty of 3rd July 1820, the Governor in 
Council would find it diflicult to say that it was wrong) ; but, at any rate, as it 
was adopted by Government as the ground of its action, it does not appear open 
to any Court to dispute it. 

[437] ' ‘ Another ground on wnich the resumption and regrant of the inam 
may well be justified is that the agreement of 3rd July 1820, under whicii the 
inam was held, cannot be construed as amounting to more than a grant to 
Shekh Mira for his own life. It is true that in 1842 the saranjam was by order 
of the Court of Directors made hereditary , but nothing was said about the 
inam. It seems to follow that, if the inam was included in the order, then it 
was treated as saranjam and was included in the same incidents : while, if it 
was not included, then it has never been raajo hereditary, and Government 
had a perfect right to resume it. In either case Ajmodin’s title is unassailable. 
It follows that all claims made in this amt the companion suits to a share in 
the saranjam and inam estates granted under the agreement of the 3rd July 
1820, must be disallowed.” 

The Governor in Council then considered the claim to the private property 
of Khan Mahomed , holding that, as to a portion of it, limitation barred the 
present suit. The following relates to what was awarded, the property being 
considered in two classes, viz, (1) that which was in possession of Khan Maho- 
med, or held in trust for him, at the date of bis death, and (2) that to which 
he was entitled by inheritance on the death of Abdul Kadar. The judgment 
continued thus ; — “ There are three schedules marked A, B and C annexed to 
the plaint. The property contained in Schedule A is in the possession of 
the defendant, and the plaintiff sues to recover possession. Up tOi 1876 this 
property (other than the saranjam) was held under attachment by Government 
for the benefit of Khan Mahomed’s and Abdul Kadar’s creditors, and even- 
tually of their heirs. There was noadve'se possession until the property was 
banded over to the defendant in 1876, and the suit is well within twelve years 
from that date. But the claim to the property mentioned in Schedules B and 
C, appears to ho of a different nature, and to come under a different rule of 
limitation. The property mentioned in Schedule B is stated in the plaint to 
be not in the possession of the defendant, hut of third parties, and what is 
asked* for is an injunction to the defendant not to obstruct the plaintiff in 
recovering the property from such third parties. The property in Schedule 
[438] 0 is de(|lared in the plaint to be in the possession of the plaintiff himself ; 
and what is asked for is a declaration that the defendant has no title to such 
property^ Tl/e suit then, as regards the properties set forth in Schedules B 
and C, is one simply for an injunction and declaration ; and the Governor in 
Connoil can find no suifiGient authority for holding that a longer period of 
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liraifcation fclmn six voar*^ is allowed for aac+i a suif-. It appears to be a claim 
for which no other period is provided in Suhoduln 11 of the Limitation Act 
(XV of 1877), and thorofore to fall within article 120/ In this view, the suit 
in regard to the properties inoluded in Schedules B and C is barred, as against 
the present defendant,* whatever maybe the ease as rng{m*ds third parties, who 
mav be in possession of any portion of the jirt)perty : for it is admitted that 
the cause of action, so far as the injunction a»d declaration are asked for, 
arose in 1876. 

Confining his attention, therefore, to Schedule A, the Governor in Coun- 
cil finds that Sultan Sani is entitled under the wjll to one-third of any private 
property belonging to Klian Mahomed, while Rahimunissa, as heir, takes the 
remaining two-thirds ” 

An order as to each portion of the property separately claimed concluded 
the judgment. ^ 

On this appeal, preferred as provided for in the Regulation XXTX of 1827. 

Mr. R. V. Dni/iie, for the Appellant, argued that the Agent for Sardars, in 
the first instance, was wrong in dismissing the claim to the saranjasn, while 
his decision had betui right as to tlie inams, and as to the rest of tiie property 
which be dfecreed to the plaintiff. Tli 0 *judgiiiCM:jt of the Governor in Council 
erred both as to the saranjam and the inains,* which should liave been hold to 
bo hoH'ditary in tlie fauiilv of the late Shekh Mahomed Khan, and not liable to' 
resumption on his death. Th(3 saranjam, altliough originally an estate resuiri- 
able on the doatlj of the holder h^y the ruling power whicli granted it, had 
subsequently been rend«red an estate hereditary in tlie family. TIk^ effect of 
the guarat>tee of the British G^orniiient in the treaty of 1819 and of the 
agr^eement, “ fixing terms, ” *vvith the ‘ NVaikar [439] jaghirdar in 1820, 
had been to confirm the title. Tlie saranjam l)ad not remained aulpoct 
to its original conditions. It liad* passed from father to son for throe 
generations, tic lefernjd to tlie Satara Treaty, No, II, ol September 

1819, in Vol. VI of Aitchison’s “Treaties, Tilng.ige'mcnts and Sanads ”, (edition 
of 1RG4f. guaraiite.eing in article 7 the possc.-».>iorj of the jaghirdars ; also to the 
terms fixed for Shekh Mii'a Waikar, as one of the Satara jaghirdars, who was 
ancestor of Klian Mahoim^d, in the agioement of 3rd July 1820, Vol VI, (Ed. 
1864), 'p. 78 If the words of the treaty had been conclusive that the saranjam 

was not hereditary, there would have been no ground for the present contention ; 
but they were not, and they were consiatont with what had afterwards taken 
place by way of rendering the estate continuous and hereditary in the family of 
the jaghir^lar. Reference was made to passages in the last chapter of Grant 
Duff's History of the Mahrattas ; ai^d to correspondence in tlie years 1834 — 
1842, inclusive, between the Bombay Government and the Court of Directors, 
as to the ^lereditary character of this tenure. According to this, it appeared to 
have been ordered, as between the Court and the Government, that the saranjam 
should be considered hereditary by the latter. However, nevertheless, on the 
6th April I860, the Government Resolution was that eVen if Khan Mahomed 
sliould leave a legitimate son, the saranjam would not be continued to the l^ttel^ 
It was submitted that even if this had not been founded on more error in the 
• 'lAtCnO:— \ 1. . • V 
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conclusion that Shnkh Sullian Sani was not the son of Khan Mahomed, this 
Resolution, and all the auhsequent proceedings in derogation of that son's right 
of succession, were beyond the scope of the executive power. The appellant's 
case was that in 1873 the Government had not retained, and did not possess, 
authority to alter thc’ right of succession to either the saranjam, or the inam 
estates, wliich had then l)ecome*iix 0 d to descend to the elder son, in consequence 
of the repeated acts nf recf:j(?nition of the succession in the family of Khan 
Mahomed. lUit the appellant's case 'was stronger, as regarded the inams, which 
had been resumed, than as to the saraniam ; the former was a reward for past 
services, r,ho latter involved, onginaily, the support of troops for service. The 
agreement of 1820 referred expressly [440] to inams, viz. to inani villages, 
watans, and other allowances ; and the inams were not, and could not lawfully 
have been, comprised in the Resolution of 5th April i860, ns they had then be- 
come fixed to descend to the sardarn heir, and' were subject to his testamentary 
power, within the rules of law. Nor had the Governmeut the power to effect 
what the Resolution of 27th March 1874, had been treated as effecting, the 
recognition of the respondent Ajmodin as the person to whom tfie saranjam and 
the inams should be continued ; and in taking possession of the latter, as the 
Collector had done, lie had acted without due warrant, tiiese estates being sub- 
ject to the law of inheritance, and the rights of tlio appellant subsisting. 
Reference was made to Ramchandra Maitin v. Venknirao Mantri, T. L. R., 6 
Born., 598 ; Gulahdas IngjivaiuhtR v. The Collector of Surat, L R., 6 T. A., 
54; I. L. R., 3 Bom, 186; Prewfdinvkar Rnohuuathj? v. The Government 
of Bombay, 8 Bom. II. C. Reri (A C. .1 1, HKi ; Dosihad v. hhvardas Jagjivan- 
das, L. R., 18 1. A., 22 ; 1. L R., 15 Bom., 222 ; Tho’Inam Act, XI of 1852 ; 
Bombay Acts H and Vll of 1863 : The Pensions Act, XX III of 1871, section 
4. Upon the question of the appellant’^* birth tile evidence supported the find- 
ing of tlie first Court that the appellant was the son of Kfian Mahomed. The 
inquiry in 1857 was one in the Revenue llepartment ; and the effect of a judg- 
ment could not he attributed to it Reference was made to sections 40 — 44 of 
the Indian Evidence Act, 1872, relating to iirior ludgmonts, when relevant, 
and to Naranji Bhikhahhni v. Dipa Umed, f. L. R., 3 Horn., 3, and Gujju Lall 
v. Fatteh Lall, 1, L. R,, 6 Cal., 171. Effect was to be given to the presumption 
of Mahomedan law as to legitimacy of birth, on which point Ashruf ud Dowla 
Ahmed llosseniw Hyder Hosseiii Khan, 11 Moore I. A., 94, Mohammad Azmat 
Alt Khan v. Lalli Begum, L. R,, 9 I. A., 8 , I. L. R , 8 Cal., 422, were referred 
to. The judgment of the first Court should be restored, and the appolJant should 
obtain the declaration of legitimacy claimed, and of his title to the saranjam 
and inams, 

Mr, H, B. Finlay, Q. C., and Mr. J . IJ. Moyne, for tlie Respond- [441]ent : — 
The principal points in their aigurnent were th(j following. The r^ppellant's 
title, both to the saranjam and to the Inam.s, was derived, according to hia 
claim, from grants to his alleged ancestors 1)\ tfie former ruling power, and the. 
recognition by the prosent one. Hi.s title, in short, depended on the efl'ect of 
the treaty of 1819, and the engagement of 1820, amounting to a grant to him ; 
and this was his title as bo both kinds of estate, the saranjam and the inams. 
Neither the treaty, nor the agreement, on the point as to what quantity of estate 
they conferred, wore subject to the interpretation of the Civil Courts. They 
were to be coastriied by the Go'^ernmont, which had not recognized that they 
conferred anything more than a life tenure in either theaaranjams or the inams. 
Both thes^ estates were of apolitical character, and the succession to them was 
at the discretion of the Government to be allowed or not. Although the grantee's 
son had succeeded at his death, as in the case of Khan Mahomed in 1827, that 
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was not by .any legal right of inheritance^. l)ufc because the Government, on 
account of his birth, and for political reasoned, allowed him to succeed. The 
Government, after ther war, parcelled out the tenures on the understanding that 
existing rights, with regard to MaraHia custom, should he ol'served, and the raj 
was disposed of bn same terms. To the Ra]a of Satip a the raj was granted, 
conditionally on his respecting the titles of tho.jagliirdMis, to whom their titles 
were guaranteed, but only to the extent of theft' th^ui prevailing rights. The result 
was that tlie saranjams and the inams were afterwards field, as they had been 
before 1820, by holders, who held them as tenures personal and railitarv, as 
these tenures had boon in their origin. The tenures w’ore for life only. Baran- 
jams by custom were at tlie disposal of the ruling power, and the particular 
estate in this case was held on a political tenure, a lerni u 'od m reference to 
such estates and appearing in the acts of the legislature, as in The mams 

now claimed were, in effect, granted hy the Government, on the same principle, 
i^nd were held for lile only. Althougli the correspondence of 1S34 —1^42 book 
place, no alteration was made in the tenure of Khan Mahomed, of his saranjam 
and inam estates. As to the evidence about the claimant’s birth, Lh<^ Appollai-o 
Court was [442] »igiit ill Its c5uiiclu'sion that he had not made out his title as 
son and heir to Khan Maliorned , and was light in permitting his claim to lest 
only on thfe will of his allegeil father as*to the property that could bo so (lisposod 
of. The right of the Government to de.il w*tli the other estates, the inam as 
well as saranjam, winch in this case had been mixed bogetlier in the Maralha' 
grants, was recognized hy legislation ; and the term “ political tenure ” used by 
it, was applicable here. , 

Reference was made to Act XI of l.sr>2, sections 10 and 1 1 ol Sciiediile B, 
Bombay Acts 11 and Vll of ami Ui (htliodas Jwjjivandas v. ThaColUctor 

oJ'iSurat, L. R.,G 1, A., 54 ; R., 3 Bern . 186, Dosibai v. Ishvardas Jaojt- 

vandas, L. R., 1. A., 12; 1. L. K, 15 Bom., 222; Madkavrav Manohar 

Atmamm Kesha, 1. L. R., 15 Bum., ^19. 

Mr. K. V. Doync replied The defondjint-ro^pondont having died before 
the delivery of judgmeut, an order was madu uiiat the appeal should be revived 
against the respondents above named. 

Their Lordships’ judgment was given on the lyth November Jn92, by 

Lord Hannen : -The plaintiff, Sultan Sa:ii, claims to be the son of Shokh 
Khan Maliornod, who died on the 31st Decoinhur 1872, an«l as such son to bo 
entitled to curtain properties aliegod to have boon held hy Khan Mahomed by 
a tenure k^iown as saranjam, and certain other properties aliegod to have been 
held by a tenure known as mam. Tlid nature of ttiOvSo tenures will be considered 
presently. The plaintiff also claimed the property as devised to him under the 
will of Kltan Mahomed. 

The suit was one in the Court of the .Agent for Sardars, a tribunal created 
in 1827 (Bombay Regulation XXIX ol 1827) lor tht; trial of suits against 
cei-taiu Deccan ^ardars, an appeal being given to the Govewior in Goui^cil of 
Bombay, aiui from bun to the t^ueon in Couricil. 

In this suit the plaintiff sought to recovpr poijsession from the doiondant 
Ajmodin (the prudecossor of the present respondents) of the saranjam and inam 
lands of which (as the plaintiff [443] alleged) the rlnlendant had been put into 
wrongful possession by the Bombay Government after Miti Jdeath of Khan 
Mahomed. 

In answer to this suit it was contended by tlie ddendant Miat the plaintiff 
was not the son of Khan Mahomed ; and, secondly, that the tenure of the lands 
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claimed was such that tho Goverpjnent was entitled, on the death of Khan 
Mahomed, to resume them and assign them .to whom it pleased. 

The title of the plaintiH under the will of Khan Aiahomed was not disputed 
as to the property of the testator over wTiich the Government had not such a 
disposing power. » 

The Agent for Sardars heldli (8th .June 1886) that tho plaintiff is the son 
of Khan Mahomed, but that 6he ' saranjams were completely at the disposal of 
the Government. As to the other Jands, which lie distinguished as inam, he 
held that the plaintiff was entitled under the Mahomedan law to recover as only 
son of the testator. 

On appeal to the Governor in Council, His Excellency in Council held that 
the plaintiff was not the son of Khan Mahomed, and that the Government had 
power not only to resume the saiaiijam, but also thu so-called inam property, 
and to assign theiu to whom it pleased. 

From this decision thu present appeal is brought to Her Majesty in Council. 

The Agent for Sardars and the Governor in Council have both held that 
the saranjara lands were nf such a tenure that the Go-ernment was entitled 
to resume them and to re-grant them to whom it [deased. Their Eordships 
propose to consider this question in the first instance 

baranjaru is stated in Wilson’s Glossary to bo an assignment of lands 
or their revenue by the State for the support of troops." 

“ Mokasa. " a word which will he found in several of the documents 
hereinafter referred to, appears to have a moaning nearly equivalent to that of 
saranjam It is defined as “ villages [444] or lands, or a share in the rule over 
them, and revoiiuo arising from them, graiitoc^^on condition of military service 
or iii inam." '"i 

“ Iiiami " is stated h> Wilson to mean “gi.mts of land held rent-free, and 
in hereditary and perpetual occupation." 

Tho history of the property to which this suit relates is as follows : — 

In 1708, (jiie Sliekfi Moeran for Mira) was in the service of tho'Baja of 
Satara. For assistance rendered to the Haja “ he receivod the inam village of 
Pasarm, a pension of lU. 1,800 monthly, ami was raised to the rank of a 
commandci' of 60 horses, for tho maintenance of winch he held inokasa. amals 
(meaning ‘ shiue ot revenu(3 ) to the amount of Ks 40,000. The pension ceased 
with the ill st Shekh IMeeran, and tho mokasa has since fallen off to about 
Hs. 18,000, which, witl) Pasarni, is still enio\ed for the jje*’torinance of service 
to the Raja of Satara with 10 hot semen.” This is given on the authority of 
Lieutenant-Colonel Riiggs, ffjrmerly resident at b:ita>a. The dat'o does not 
appear. The property thus granted was situated in the districts of Stftara, 
Poona and Khandesh 

The earliest document, lelating to the .properly is of the date of 1709, A.D, 
This document is headeil, ‘ Bodv of horse under the control of tho State " and 
it runs thus " Ho(l^-(ol horse undery Shekh Mira ; saraujarn. total in last 
year (as per) maiVJat(;ry letters; " and it includes nine mokusa villages alid 
the inam village of Pasarni. 

The next document is dated 17i6, a.P , and is al^so headed “ Body of horse 
under tho control of the S’.ato, Body ^of horse) Shekh Mira," and is as follows : -- 
“The letter of command, dated IHth moon Saval (regarding) tho village of 
Pasarni, bamat Haveli. JPrant Wan A deed of inam was iurmeily given about 
the grant ^f thij village as inam to the atoronamed person, together with all rights 
and COSSETS, the present and future taxes, and together with sardeshmukhi. 
The deed l aving been burnt, new deeds have been prepared and given." 
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In 1718, A.D., a document headed, “ ^aranjam for the body oi horse under 
the control of the state . • . in the charge [443] of Shekh Mira/’ 

includes and comprises “ village of Pasarni, inam village,” also “ inam lauds in 
Kasha Wai (called) Katban, the plaCo of residence of the afuronaraed person, 
are granted in irfam.”, , 

Katban api)ear8 to have been granted tr^ Shekh Mira, (date uncertain, 
qu. 1715), “to him and 1 h‘s son, grandson, &e., f^om generation to generation.” 

The grant of Pasarni was contirmed in 1752 by rho mother of the then Raja 
of Satara to Shekh Khan Mahomed I, the son of Shekh Mira, in the same terms. 

In a docunaent described as the Peshwa’s iliar> of 1763, A.n , it is recorded 
that “ Mokasa villages, &c., have Ijeen continued by the fTrovenimont from 
former times to Shekh Khan Maiioined in the service of (jovernmont They 
are in the same manner confirmed. ’ 

Amongst I’oe properties onumerated are “ the w'hole village of Pasarni, 
Ramat IJaveii, Prant \V.ii, together with the doshmukhi and sardeshmukhi 
(rights) being inam.” 

In 1785, A. D., in the diary of tlio Piisiiwa is registered “the sanad for 
continuing tin* sarjiiijam to Shekfi Mira Waikar,” ix , IMira II, and tho saranjam 
is thus (lescnbod, ‘A saranjam (con^ii'^ting) of amal (sliares of revenue) of 
mafials anfl of single villages, as also itiarn villages and lands, were continued 
from former times to Shekh Khan Mahomed Waiad Shekh Mira for the support 
of troops. He having died, tlie ‘^aranjani and inam villages and lands have as 
before been confirmed upon bis son Shekh Mira for the support of troops/’ 
Then follows an enumeration of^he properties, which includes tho mokasa 
lands and inam villngos»and lands, amongst those latter being tho whole village 
of Pasarni Samat Hav(3li, Prant AVai. 

’ It is to he observed that tnis document cicaily inchidos the inam villages 
and lands with the mokasa as parts of one saranjam for the support of troops. 

When tho power of the Peshwitf was overthrown, Shokii Pvlini II was in 
possession of this saranjam. A portion of tlu* conquered territory was placed 
under the Govornment of l.hc^ [446] Ka]a S.itara, Aitchison, Vol. VI, edition 
of 1H64, No. 2, Articles J k 7, with whom a treaty was entered into on tin^ 25th 
September IMli, by wliich it was providod^tliat tho possessions of the jaghirdars 
within the Raja’s Lerritoi'v were to bounder the guarantee of tho British Govern- 
ment, •which engaged to 'ecurtj the perfoimanco of the service duo to the Raja 
according to estabhsheci custom. 

Separate agrt‘ernonts were entered into with several jaghirdars of whom 
Shekh Mira 11 was one. Tho agreement with Slu'kh Mira II, which was made 
on the 3r(J luly 1820, thus commences, Aitchison, V’ol. VI, odition of 1864:, 
78: -“Those ]agl)ii>, <tc., were I’ormftrh liold iiy you as a personal and military 
jaghir ; but having come into tlie possession of the British Government aloeg 
with the jrest of the country, they are now restored, in consideration of the 
antiquity and respectability of the fawiily, to bo held as formerly in personal and 
military jaghirs.” 

The 7th Article stipulates that “ without orders from Government no extra 
fcrcJbpy are to be levied, and none assembled for the purpose of making war on any 
one. In matters of family disputes concerning relationship and such like, no 
appeal to arms can bo periyitted, but the case is to* bo represonted to the Agent 
of tho British Government, who will communicate wdth the Government bf His 
Highness, and whatever decision is given must he reckoned bimljng.” 

This agreement does not specify tho jaghirs to wlych it leUtos. Tlie 5th 
Article is as follows ; — . ^ * 

“ Whatever inam villages, watans, and other allowances have* hitl'erto 
belonged to Shekh Mira Waikar within the territories of the British Govern- 
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menfi or of His Highnesy shall be opnf.inued, and whatever items of revenue 
belonginf^ to Ilis Highness’s Government may be within the jaghir shall be 
continued to be paid.” 

There are no words in this agreement* having reference to the descendants 
of Shekh Mira, and it distinctly states that the jaghirs t;re bo be held “ as for- 
merly in personal and military j.ighirs.” This agreement must be regarded as 
the root of the title (whatever j.t rday be) which was required by Shekh Mira II. 

[M7] With regard bo the expression contained in some of the sanads 
previously cited of the grant being t(i the person named, “ his son, grandson, 
&c., from generation to generition,” it has been observed by many writers of 
authority on this subject that they do not, as might be supposed, impart a fixed 
hereditary tenure. Colonel Etlioridge, in his preface to tlie narrative of the 
Bombay Tnatn Commission, quotes the language of Sir Thomas MunRO in a 
minute of the 15th March 1822, in which hh states that the “ terms in such 
documents (sanads) ‘ for ever,’ ‘ from generation to generation,’ or in Ilind'a 
grants, ‘ while the sun and moon endure.’ are mere forms of expression, and 
were never supposed either by tiie donor or receiver bo convey the durability 
which they imply, or any beyond the v\ill of the sovereign and in a subsequent 
minute of the I6th January 1823, Sh; THOMAS MUNRO shows that while the 
seizure of private property by the native pninces wriuld have been considered 
unjust by the country, jaghir grants wore not regarded by the people in the 
light of private property. (Etheridge, fi. 14.) 

Their Lordships entertain no doubt that the engagements entered into by 
the English Government with the Baja ol Satara and with the several jaghirciars 
did not impart any greater fixity of tenure tl^an ijad been previousiy enjoyed 
by those jaghirdars under the native rulers, and that their jaghirs wore liable bo 
resumption at the will of the Governmonb, ? though from reasons of political 
expediency the English authorities would'not be disposed to add to the disturb- 
ance and confusion attending a conquest, hv dispossessing the holders of 
property to any grofiter extent than' was necessary for safety. 

Thus, on the death of Shekli Mi^a II, in 1827, the saranjam, which ho had 
enjoyed, was continued to his son Shekh Khan Mahomed 11, but the character 
of his tenure was distinctly stated in the document by which possessiftn was 
given to him : " Your father ^Shekh Mira Waikar died this year, and the saranjam 
in his possession was theroupoii placed under attachment by Government. A 
petition having now been suiirnitted by you, it has been decided to continue the 
saranjam to you as before for service to be rendered by you. The tj^ttachmeut 
has [448J theiofoie been removed, and T . . this sauad has been issued to 

yoa. The amount which is always paid from the Government Treasury on 
account of the mokaaa, which forms part of the saranjam, shall^ therefore 
continue to be paid to you. As regards *ho alienated lands, you should take 
them back in yr)ur possession and enjoy them in accordance with past usage, 
and in accordance witfi the agreoment passed by you to Government you must 
continue to honostiy and faitlifully perform the service.” •This last clause 
apparently relates to lands which had been alienated by Shekh Mira II, but 
which, as the Govoniinonii |♦ollltof] out, he had no right to do. 

Tliese were the t<’rma on winch Hhekh Khan Mahomed II acquired the 
position of jagJ^iirdar under the Haja of Satara. He accepted that position as 
the gift of the J^ritish G/)vernment, whicli had decided to continue the saranjam 
to him. "In tjiis document there is po reference to the descendants of Khan 
Mahomed, and the grant is made for service to be rendered by him, and is in 
its terms personal. 
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One of tlio questions to be determined in this case is whether, on the 
death of Khan Mahomed, the Go^^errirnent had or had not the same power of 
deciding to whom it would grant this saranjani, which it had exercised on 
the death of the previous holder in favour of Khan Mahomed. In making 
that grant the Government was no doubt influenced by the fact that Khan 
Mahomed was tV»o son of tlie previous jaghii’dar, and fcluit it was politically 
expedient to continue the possession of the wiraniaLn in the same family, 
but there is nothing to show that the Government recognized any right of 
succession in the son ; the language of the grants in the cases both of Shekh 
Mira IT and Shekh Khan Mahornod JI points in. the opposite direction. The 
practice of regranting jaghirs to the sons ol preceding jaghirdars nuturally 
had the effect of leading sons to expect to succeed their fathers, and when 
this practice was long continued in one family the original character of the 
holding became obscured. Thi§ process has been commented on by many 
Writers on the subject of India. In the Honourable Mountstuart Elphinstone's 
History of India, it is said (5th edition, p. 82) : “ Notwithstanding all 

[449] these precautions, the usual consequences ol suc.h grants (jaghir) did 
not fail to appear. * Th(3 lands had from the first had a tendency to become 
hereditary, and the control of the. Government always grew weaker in 
proportion to the time that had elapsed from the first assignment. The original 
principle of the? grant, howevrr, was never lost sight of, and the necessity of' 
observing its conditions was nevor denied ” In the pi'eseut instance there was 
but the one re-grant to Khan Mahomed since the original grant to Shekh Mira, 
and in that re-grant the character of tlie holding as saraniarn (or jaghir) derived 
from the decision of the Government in the applicatit/s favour was expressly 
stated. ^ *' • 

In 1834 an ipquiry arose 'as to the tenure of certain jaghirs in Khandesh, 
and as to that of Shekh Mira. Mr.^ Wanien, the deputy Agent, writing to 
Mr. Savillo Marriott on the 3rd January 1834, says (Rec., p. 212), “ Sh»Ik Mira 

Waikar was a Satara feudatojv chie'f, serving the Raja with a few horse, and 
holdings saranjara for his life in Khandosli I have referred to his sanad or 
title-deed, and find that liis estate was clearly a life grant, tlie customary 
provision for the continuance of it by inbvritance to he found in the sanads of 
all hereditary saranjamdars being omitted, and the usual form of life grants 

adoptorV” 

What document Mr. Warden refers to does not appear ; possibly it was the 
sanad of 1785. 

In the course of the inquiry arising out of Mr. Warden’s report, 
Mr. Elphiastone, who had been engaged in the settlement of the Deccan in 
1818-19, was referred to by tlie Court of Directors for his advice, and he, in the 
year 1838, recommended that all jaghirs “granted by the Mogul Emperor br 
the Rajas •t)f Satara should be hereditary in the fullest sense oi the word ; ” and 
with regard to Shekh Mira he stated that his impression was “ that Shekh 
Mira’s ancestor commanded a Mogul fort at the timt^ of the first conquest 
by..the Marathas^ and surrendered on terms, one of which wao the receipt of a 
hereditary jaghir. If this be so we can have no right to resume his lands unless 
we can annul the agreements of former Governments ; ” and he [460] added 
that a reference to liia Secietary's list of jaghirdars, prepared in 1818-19, would 
settle the question. 

Upon reference to this list (transmitted 25th October 1819), which is 
headed, “ Mr. Elphinstone’s list of saranjams,” Sliekb Mira’s liame appears. 
He is there stated to belong to the class of Sardars or great chiefs It is 
stated that he made his submission on the 28th March, having* left the 
Peshwa at least a month before ; that he is an old jaghird^r of the Shahu 
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Raja, nnd under the heading “ Decisron ** is written ; “ To have all his jaghirs 
except those in the Nizam's country on account of his early submission and 
ancient family.” And under the heading" For what period recommended” 
is written " Hereditary.” 

It has been seen, hv^wever, that thiK recommendation -was not acted upon at 
the tune, and that the grant, which was in fact made to Shekh Mira, did not 
contain any language importing that the grant was of an hereditary jaghir. 

Tn consequence of the advice of Mr. Elphinstone the Court of Directors, in 
a Despatch oi the 26th October 1842, directed that all pigliirs in "Class I of 
Mr. Mills list, which hoar.s.date anterior to 1751, be, as Mr. Elphinstone 
recommends, hererlitary in tlie fullest sense of the word, together with those of 
which the dates are unknown, but which are known to be ancient. The 
latter class, though small, includes the three resumed jaghirs of Shekh Mira, 
Sumshor Bahadur, and Eshwant Rao Dahhary. The first of those, already 
restored to the son ot the last holder, but for life only, must be considered 
hereditary.” 

Tt is to he observed witli regard to this direction that it recognizes that the 
jaghirs of Shekri Mira have been restored to the ^on of the last holder (that is, 
to Shekh Khan Mahomed 11, son of flhekh Mira IT), hut for life only, and 
that the time for taking any action with r(3fcrc3ncb to the succession would not 
arise in the ordinary conrso of things until the death of Khan Mahomed. No 
fresh grant was made to Khan Maiiomed, and his rights must depend upon that 
grant, which had in fact been made to him o!i the death of his fatlier. It 
remained for the Government, when the nocc ssit\ shf)uld arise, to tdetormine to 
[461] whom it should re grant, or in whom it sliould recognize, a right of 
succession to the jaghirs then possessed by Kl.an Mahomed. 

This was the state of things down to lf)57. when ane Shaikh Sultan 
Tnamdjir presented a petition to the Assist s it Inam Commissioner at Satara 
complaining that, ilthough he and others shared in the inams hehl by the 
family of Kfiiui Mahomed, their names wore purposely omitted hv him (Khan 
Mahomed) in a goriealogicai table, which he produced before the Mamkitdar of 
Wai in a certain inquiry affecting those shares, while a son of one Manik 
Dewtia was mentioned in it as his (Khan Mahomed’s) son. 

This petition was forwarded to tfui Magistrate of Satara, who directed an 
inquiry into the charge thus made against Khan Mahomed of putting forward 
the cliild of another man as his own. 

This inquiry was conducted by the First Assistant Miigisbrato. Lieutenant 
Sandford (aftei wards Sir IIkhbkkt Sandfoud), whom t!ie Governor in Council 
describes as a ]\Iagistr;ite of great experience and intimate knowtodge of the 
people and politics of Satara, Witli him was as'^ociated, in the inquiry, 
GApalrao Hurry, of whom the Governor says that ho was an offic(M’ held in high 
estimation, who was afterwards raised to sevorMl important judicial posts. 

This inquiry fippoars to have been a pVoliminary investigation wdth a view 
to considering the expediency of instituting criminal proc-eodings against Khan 
Mahpmed and chose supposed to have assisted lum in pitting forward a 
supposititious child as his own. 

The inquiry was conducted in a judicial npinner, the witnesse.s were 
examined on oath, and KlTan ^^.lhomed vvas offered the opportunity of cross- 
examining the witnesses who deposed against him, and he produced many 
witnesses in his defence. 

In the Jesuit Lieutenant Sandfuid and Gopalrao Hurry concurred in 
lepoiting ’that^ the cliargo had b( 3 eri establiabed, and that the child put forward 
by Kharf Mahomed as his son, namely, the present plaintiff, was not his child 
but the child of^Manik. * 
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[452] .The report of Lieutenant Saydford and the evidence taken by him 
wore transmitted by the Magistrate of Satara to Mr. Ellis, described as the 
Acting Bovenue Coramissioner for Alienations, and wore by him forwarded to 
the Government at Bombay. Mr* Ellis corcmred in the view of Lieutenant 
Sandford, and he de^y^ecated putting Khan Mahomed apd the others concerned 
on their trial, and for reasons wliich he g^ve he did not recommend the 
confiscation of his saranjarn, but suggosted*tli!^t tlio riam(3 of Khan Mahomed 
he struck off the list of Sardars, and that he he deprived of all the honorary 
privileges enjoyed by persons of bis rank, the only exception in his favour 
being the retention of the arrangement then in force, whorohy a portion of his 
saranjarn was assigned to his creditors and t'lie balance allowed to him for 
subsistence. In a subsequent lf3tter of Mr. Ellis to the Secretary to Govern- 
ment, dated the 16th April 1858, lie suggested that the Government should 
declare that, oven if Khan Mahomed “ should leave a legitimate son, the 
^ranjam will not he continued tf> him.'’ This rocommendat;i«)n was ultimately, 
on the 5th April 1860, adopted by the Government and communicated in a 
letter of that date to the Revenue Commissioner for Alienations, Captain 
T. A. Cowper.* This resolution was communicated to Khan Mahomed, who 
thereupon, on tiro 22nd October 1860, petitioned the Governor in Council to 
review the* proceeding. • 

The petition was referred to Mr. Inveracity, the Collector at Satara, v/hoi 
on the) 21st March 1861, reported that lie was not of opinion that Khan 
Mahomed had succeeded in shaking the validity of the evidence whicli had been 
brought for'vard, and that he did uot recommend that a fre^h inquiry be granted. 
And on the 8th April*1861, Mr. Forbes, the x^cting Secretary to the Govern- 
ment, inferint3d Mr. Inverarity, that, op a review of all the cucumstances of 
this ease, Ilis Excellency tlje Governor in Council was of opinion that no 
reasons had been advanced by Khan Mahomed whicli would justify the grant 
of a fresli inquiry, and tliat tlio decision wliicii he apjiealcd against must 
therefore he rogardtid as final. Communication to this offeot was directed to 
be madp to Khan Mahomed. • 

[483] It. 1863 Khan Mahomed again appealed to the Governor in Council, 
and his memorial was rofei i od to the Dake of Argyll, Secretary of State for 
India ^in Council, who, on ilio 26th Octol)or 1871, declined to ro-opon the case. 

Khan Mahomed died on the 31st December 1872. It then became neces- 
sary to determine to whom his saranjarn should bo granted. Amongst the 
candidates was Shekh Ajmodin, the present rosjiondent, a descendant of Shekh 
Abdul Khan, the half-brother of Shekh Mahomed 11. This led to a Resolution 
bv the GcAmrnmont, dated the 23rd Clctoher 1873, “ that the Agent for Sardars 
should be requested t ;0 investigate judicially, and after due n(')tice to all parties 
concerned, whether Shekh Ajmodin i-i under Mahomedan law i.ho legitimate 
successorto the headship of the famjlv. either by adoption or descent. 

Baron Larpent, the Agent for Satai a, in pursuance of the liesolutioii of 
the 23rd October 1873, proceeded to investigate judicially* the quostiofis referred 
to* him after diw 3 notice to all pirties concerned. Amongst the partieS who 
appeared before him was Sultan Khan Sani, claiming to be the son of Khan 

Mahomed, • • 

• 

On tlie 28th November 1873, Baron Larpent made his report. The im- 
portant pass.ages are as follows: — “The fourth issue remains foe decision, 
la Ajmodin, under Mahomedan law, the logitiinate successor to4ljo iicadshipof 
the family of Slmik Khan IMahomed ? J think that there can .be nO doubt he 
is not. As I have already said, Shaik Khan Mahomed left a daughtei* and she 
has sons, and these sons are nearer the head of the family than the son of a 
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dau^’hter of Shaik Abdul Kadar. The decision as fco who should be recognized 
by Government as head of this family does not, in my opinion, rest on a 
consideration of who may he the next of kin to Shaik Klian Mahomed under 
Mahoraedan law. Government appears to me to have decided in their letter 
No. 1497, of 5th April 1H60, that Shaik Khan Mahoflaed's branch should 
forfeit all right to succeed to tho‘e.‘jitate. Paragraph 6 is as follows; — ‘ Shaik 
Khan Maiiomed will not pjolrahly havi' another son of his own loins, but the 
Right Honourable the Governor in Council concui’s with [454] Mr. Ellis in 
considering that the Waikar should he told that, even if he have a son, that 

son will not bo allowed to suctioed The forfeiture was imposed on 

account of the fraud practised by Sliaik Khan Mahomed. His name also was 
struck off the list of Sardars, and although subsequently the name was re- 
entered, for certain reasons the order of forfeiture ^vas not rescinded. It 
appears to mo, therefore, that any property, ^he succession to which Govern- 
ment lias power to regulate?, should go to Shaik Abdul Kadar’s heir, Ajmodin’, 
both on the grounds of the former decision, and because of the great wrongs 
which Khan Mahomed inflicted on his brother.’ ” 

On the 27th March 1874, the Government confirmed Baron Larpent's 
report in the following terms : — 

“Resolution. — The proceedings of the Agent for Sardars are approved, and 
for the reasons given by Baron Larpent, Shaik Ajmodin should be recognized 
as the head of the family, to whom tlie saranjam should he continued. To 
avoid disputes the allowancos for maintenance of the widows of the deceased 
Shaik Khan Mahomed and Shaik Abdul Kadar, and of any others who have a 
claim for maintenance on the estate, should ha* settled bv order of Gevernment 
after receiving the recommendation of the Agenfc.j 

“ The allowancos now paid to Shaik RaLmodoen and to Rahimanbee, under 
Government letter No. 1293, of 28th March 18G1, should be continued." 

And on the IRf.h June 1874,, Lord SALISBURY, as Secretary of State in 
Council, expressed the Government’s approval of the above Resolution in those 
terras : — 

“ In reply to the letter of your Kxcollency’s Government in this Depart- 
ment No. 17, of the 4th May 1874, iu which you report the death of Khan 
Mahomed Waikar, and the nomination by you of his kinsman Ajmodin. a 
lineal descendant of the first British grantee, as the head of the family, to whom 
the saranjam should bo continued, I have to inform you that 1 see no objection 
to this arrangement. Shaik Khan Mahomed’s fraud in endeavouring to 
obtain the .succession of a supposititiotis child [455] having been punished 
by* the exclusion of his own progeny from the succession, Her Majesty’s Govern- 
ment can only express tlijir hope that the branch of the family now installed 
may prove itself worthy of your selection. • 

In pursuance of these Resolutions the whole of the jaghir and inara incomes 
were^ade over k> Shekb Ajmodiu, and the agent and the administrators of the 
estate which had been taken into the hands of tlie Government, called on all 
persons to acknowledge him as owner. On the ,6th October 1876, Colonel 
Etheridge, the Alienation SefttlemSiit Ollicer, reported as follows : — 

“ He (Colonel Etheridge) is of opinion that as Government have sanctioned 
the adoption, |he whole estate intact, saranjam and inam, as restored after the 
war, under the treaty of*3 d July 1820, is continuable as a guaranteed estate to 
the adopted son (Ajmodinl as the head* of tlie family, and sliould be entered in 
the accounts accordingly, the same as all other treaty estate of mixed saranjam 
and inam." 
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On the.Gfch November 1876, Colonel fltlieridge's report was confirmed by 
the Government in the following Eesolution : — 

“ The suggestions* of the Alienation Settlement Officer are approved, and 
should be carried out.” ' 

Thus it appears that the Government, on the death of Khan Mahomed, 
resumed the saranjam held by him, and re-graftted it to Aimodiu, on the ground 
that the Government has the right to resume ja^irs. It is not to be supposed 
that this right would be exercised capriciously ; but, assuming it to exist, it 
would not be competent for any Court to review this decision of the Government 
on the ground that the reasons upon which it proceeded ware erroneous. This 
Board, therefore, does not feel called upon to express any opinion upon the 
question whether the spurious birth of Sultan Sam has boon established. Their 
Lordships, however, see no reason to doubt tliat the inquiry by Lieutenant 
Sandford was conducted in a jddicial manner, and that full opportunity was 
gtven to the accused to cross-examine the witnesses called against him, and to 
call witnesses in his favour. [456] The good faith of Lieutenant Sandford and 
his coadjutor, Gopalrao Hurry, has not been called in question, and the various 
persons wliose duty it has been to consider the findings of those officials have 
arrived at ^he conclusion that there vvai^ no ground to set aside those findings. 
Their Lordships are of opinion that the question to whom a saranjam or jaghir 
shall be granted upon the death of its holder, is one which belongs exclusively ' 
to the Government, to be determined upon political considerations, and that it 
is not within the competency of any legal tribunal to review the decision which 
the Government may pronounce. •This principle is clearly expressed, not for 
the first time, in BombaV Act VII of 1863, seciiun 2, clause 3, and isrecog* 
nizpd in cases where the question has been raised 

Thus far as to the saranjatns claimed by the appellant. 

It has been contended that adiffiu'ent question arises with legard to the 
inams. Tnoir Lordships, however, are of opinion that no distinction can be 
drawn between the inara and the other prpperty in question. As has been 
pointed •out, the sariad of 1785 included the iiiam villages and lands with the 
mokasa as parts of one saranjam for the support of troops. The eft ect of the 
treaty of the 3rd July 1820, was to coutidue to Shekh Mira the whole of the 
properf»y, including the inam, as a personal and military jaghir. This was done 
by the Government on political considerations, and the tenure thereby created 
was political. This was the view taken by the Government in 1876, when it 
adopted the report of the Alienation Settlement Ofticor, that “the whole estate 
intact, saranjam and inam, as restored after the war under Lhe treaty of 3rd 
July 1820, Is continuable as a guaranteed estate to the adopted son ” (Ajmodin) 

" as the head of the family.” ^ 

Their Lordhsips therefore concur in tho opinion expressed by the Governor 
in Councirthat a mixed estate of sariinjam and inam was granted by the treaty 
of July 1820, to be held on the same political tenure, and passed intact to the 
person whom the Government might recognize as tho l^iad of the family, and 
thtfb it is not competent for any Court of law to dispute it. * • 

[487] In this view of the case it is unnecessary to consider tlie various 
other questions wdiich have^heen discussed omthu lyguinent of this appeal. 

Tlieir Lordships will humbly report to Her Majesty that tiie dociyioii of the 
Governor in Council bo affirmed. The appellant must pay tlie costti of tho appeal. 

• . Appeal dis?nisi>cd. 

Solicitors for the Appellant : — M0ssi;». Blount, Lynch and lictre.' 

Solicitors for the Respondent : — Messrs. Burton, Yeates, llatt and»Burton, 
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NOTES. 

I As regards the naiure of the Saranjan title, 'sec also (1903) 5 Bom. L. B., 983 at 986 ; 
(1909) 34 Bom.. 329 at 339. J 


, [ 17 Bom. 487 ] 

OBIGINAL CIVIL. 

o 

The ki?th January, 1 693. 

Present : 

Sir Ciiahbes Sargent, Kt., Chief Justice, and Mr. Justice Bayley. 


I)fidal)hoy Da]ibho.v Baria Plaiatiff 

oersHs 

Pestonji Merwanji Barucha Detonclant. * 


Contract — Consideration- Compromise oj a hor.A. Iklo claim good consideration 
— Agreement lo land money on mcHqai^jc — lay in completion of agreement — 
Subsequent agreement to pay interest from a ceitain date — Considera- 
tion for such aqrament — Right to rescind— Tiin^. of essence of 
contract — Stilt by lender against borrower. 

On 31. .1 August 1891, the plaintiff agreed f.) lend the defeiulanr Rs, 30,000 on a mortgage. 
By the agreeuieiit the mortgagor (delendaiii; \va^ t<> clear ihe title, and the time fixed for 
completion of the agreement was eight day.s from jU date, 'file mortgage was m»t completed 
within the stipulated time, in couhtiij uenee of the non-production ot I he title-deeds by prior 
mortgagees, who were to be paid otf out of the u. ' n'y lo be advanced by the plaintiff. On 
the 9th September 1891. the pLtintatrh solicitor^ wrote to the defendant reminding him that 
the time lor completion had expired, and .'stating that the phuniih would require interest to 
be paid on the money which he had with him lying idle on the defendant's account. C>n tho 
24th September 1891, the plaintitl lormaily tendered the 11^.. JO, 000 to the defendant, but as 
no morlgage-ueed was Lht:ii lead} for «':nJCiii.ion th-* mone> was not then paid. The plaintiff 
was alvvav'* rc«idy and willing to advance the mone\ , nut in contjequence of the defendant's 
delay he insisted on interesi being paid from tho 21th September 1891. Tho tiLle-dbed.s wore 
ulLinifitcly produced at the end of November cir the begiiuiiiig of December, and on 7th Docem. 
ber 1891. tho dr.ift niortgagc was bont to the defendant lor .ipproval, JL contained a clause 
.stipulating fur payment ui interest from 2Uh September ]h91. (m the !ftb Dec-[438Jcmber 
1891. the; piaiiiiifl had an interview with the defendant. The two points then discussed 
were (1) what lime after due date .should bo aflovvcd to the delendant (mortgagor) for pay- 
ment of interest ; (2) whether interest on the principal sum should luii from tho24lh Septem- 
ber 1891. On the fir.it point the plaintill gave viray, allowing defendant fifteen .days instead 
of eight as originally provided. As to the scco'ad ptiint, he declined to advance the money 
unless interest was paid from the 24th Septeuib r 1891. The defendant ultimately agreed to 
this. The morigage-deed was duly eiigiosscd, with a biipulation bjr payment of interest 
from the 24th Seplumber 1891, and the 2l)tli January 1892, was Tixcd .i.s the day fur execution. 
On that day, however, one of 'he dofendant’:; daughters who had to execute tho deed was 
absent, .ind the plan. till relustd to .tdv.tnce the money until her signature was obtained. 
Subsequently the delund.'iiit relu.sc>d to sign the deed on the ground that it contained the 
clause for pay nieijt of into re.sL 1 rum 2 Uh September ioyi. He contciided that he was not 
liable to pay in^irci-t from ^.h.U. dale. 3’hc planitilf brought ibr.'. suit, claiming Ks. 1,865-12-0 
as damages for |.hc delcndant’s bleach uf agrt-ement. The lower Court held that although 
the origihaJ agreement of ^Lst August 1891, muitioned no date from wbicJi interest should 

, * Small Cau.sel Court Suit, No. 259— -17602 of 1892. 
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run, the defendant on the 9th December 1891, b^d agreed to pay it from 24th September 
189J, and had made no objectiou on the^oint until Fubruary 18U2. The defendant contend- 
ed that, if such an agreement was made on the 9th December 1891 it was without considera- 
tion, but the Court held that the plaintili was at that date .it liberty to rescind the agreement 
altogether, and thai he h«.d consented not to rescind in considcnation of being paid interest 
from the 24th Decombar 1891. The lower Court accordingly passed a decree for the plaintiff. 

Semble that time wa.s not of the essence of the contmet, but 

Held, that in any case, under the circumstances, there was consideration for the agree- 
ment made by the defendant to pay interest Iroiii the 24th September. The plaiiititf clearly 
regarded hiinselt as entitled to rescind, and at the defoudHut’s request agreed to forbear to do 
so if the defoiidant would consent to pay intiTost from the 24th September 189J. The claim 
of the right to rescind was undoubtedly a real one and made in good faith, .irid the torbearance 
to enforce it might well be ,in inducement to the (IcieridaiiL tn agre»j to the pl iintiS'.. terms, 
and the principle laid down in Milti* v. Neiu Zealand AlJ or d Estate Co., 32 Ch. ])., 266, 
applied. 

Case stated for the oijinion ot the High Court under Section 69 of tfie JVosi- 
dency Small Cauye Courts Act (XV ol 188!2; by C. W. Chitty, Chief Judge. 

1. This was a suit hied hy thopl^intitl to recover a sum of lis. 1,865-12-0 
as damages alleged to have boon sufi'erod by bim in consequence of the delend- 
ant’s breach of agreement to borrow from tiie plaintitl' a sum of Rs. 30,000 od 
the security of three properties belonging to the defendant. 

[469] 2. The original agreement lor mortgugo, as to which there is no 
dispute, bears date tlie^3ibt August 1891, and providos for a loan of t'lO sum of 
Rs. 30,0(J0 with interest at the rate of 9 annas per cent, per raensom. The 
mortgagor was to clear the title, and th6 time lixeii for the completion of the 
agreement wa.s eight days from its date. 

3. The tacts of tlie case, as foufid by mo, were aslollows:- The mortgage 
was not completed within f.iie time stipulated, in consequence ol the non 
production of the title-deeds by prior mortgagees, w^ho were to be paid oil out 
of the moneys advanced by the piamLifi' Ttio same solicitors, Messrs. Little, 
Smith, Frere, and Nicholson, were acting foi both parties and continued so to 
act up to the end r)i .lanuary 1892. 

4*. On the 9th Septeinber 1891, the solicitors sent a letter to the defendant 
reminding bim that the tune lor completion had expired, and saving that the 
plaintitl would require interest to bo paid on the money which he had with him 
lying idle on the defendant’s account. It was, however, thought that a formal 
tender shguld bo made, and the sum of Rs. 30,000 was accordingly ottered to the 
defendant on the 24th Seiitember but as no deed wah then ready for 

execution, it was not paid. The idea of tender wa& no doubt erroneous, but it ^as 
from the ^late ot the tender, 24th Soptember LS91, that the plaintili eiaimed 
that interest should lun. Putting lAiide the question oi tender as immaterial, 1 
considered that it was nevertheless open to Mie plaintitl to^declino to carry out the 
agreement, the time for completion oi vvliicli iiad gone by, urjoss the defqpdant 
agreed to pay inVcrest on the money Iroui that date, and this was in eflect the 
position taken up by the plaintitl. 

5. There was furtbei- delay owing to the non-production of the title-deeds 

by the defendant, on whom it lay to clear the title. There was no imputation 
of laches on the part ol the plaintili, who was always ready and willing to 
advance* the money, but in cousequouce of the defendant’s delay, insisted on 
interest being paid theioon from the 24Uti September 1891. * 

6. The deeds were ultimately procured at the end of November 1891, or 
beginning of December, and on the 7tb Dec- [ 460 ] ember 1891, the draft mort- 



l.L.R. i7 Bom. 461 dadabhoy d&jibhoy Bab)A v. 

I 

gage was sent to the defendant for his approval. This draft contained a stipula- 
tion for the payment of interest from the 24th September 1891. The draft was 
read over to the defendant by his son Cowasji Pestonji (they both read and 
understood English well), and certain pencil alterations were made by Cowasji; 
inter alia the words “ ^4th day of September 1891,'* wer^* scored through with 

a pencil line and other words wrdtten in pencil above them. 

« 

7. On the 9bh Dec0mb0r'l891, the defendant and Cowasji brought plaint- 
iff to Messrs. Little, Smith, Frore and Nicholson’s office, where the matter was 
discussed in the presence of Byramji Darasha, tlie managing clerk. The two 
main points in dispute were (l) as to what time aiter due date should be allowed 
to the mortgagor for payment of interest, and (2) whether interest on the 
principal sum should run from 24tli September 1891. On the first point the 
plaintiff gave way, allowing the defendant tifte.en days instead of eight as origin- 
ally provided. With regard to the second point, he declined to accede to tl^e 
defendant’s request, or to advance the money on any other terms, and the defend- 
ant ultimately agreed to pay interest from the 24th September 1891. The 
pencil alterations in the draft were then written in rod ink by Cowasji, except 
with regard to the words “ 21th day of September 1891,” where the pencil- 
line and words written above were rubb'ed out by him. Cowasji then endorsed 
on the draft “approved as within altered tor seif and others, 9-12-91 ” and 
this was signed by the defendant. 

8. There was some further delay on the pait of tlie defendant in getting 
the necessary power of attorney from one of liis prim* movtgagees who was absent 
from Bombay, but ultimately the 26th r’anuary 1892, was fixed as tl\j3 day for 
execution. The mortgage-deed was engrossed and contained the stipulation for 
payment of interest from 24ih September 1S91. On the 26th January 1892, 
the defendant, his wife, sons and daughters (except Perozhai) attended at the 
office of Messrs. Little, Smith, Frere and Nicholson to execute the deed, which 
they were prepared to do. As, however, Porozbai was absent, the plaintiff, 
acting on the advice of Mr. Nicholson, declined to advance the money ilntil her 
[461] signature was obtained, and another day was to bo fixed for execution. 
No mention was at that lime made of the date from which interest was to 
run, nor did the defendant or his sons raise any objection to tho form of deed 
as engrossed. 

9. In the beginning of February tlie deleudant consulted other solicitors, 
but it was not until the i3th February 1892, when they had written for and 
obtained a copy of tlie agreement, that tj;ie prosont contention was raised that 
the defendant was not liable to pay interest from the 24th September 1891. 
It Is true that tho agreement of tho 31sb August 1891, made no mention of the 
data from which interest should run, but 1 considered that that did not prevent 
the parties from subsequently making a verbal agreement which should be 
binding on the defendiMit. I found, thorelore, that in this case tho defendant 
did, an tho 9th l>.tcember 1891, agree to pay interest on the principal sum from 
the 24th September 1891, and that he made no objection to such agreement 
until the 13th February 1892. it was argued that such agreement if so made 
was without consideration, *but r held that the faot of the plaintiff being at 
liberty to rescind tlio agreement and consenting nut to do so on payment of the 
interest, was snfficieut consideration for such verbal agreement. 

10. It was further argued for the defendant that no suit for damages 
would lio*in cases of this kind, and the case Uain v. Foihergill, 7 H. L. C., 168, 
and similar cases were cited. I held, however, that the law on such matters 
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in this country was as laid down in sections 73* and 74f of the Indian Contract 
Act, IX of 1872, and for the proposition that such cases fall within the purview 
of those sections I was bound by th^ decision of Fautian, J., in the very similar 
case of Datubhai Ebrahim v. Ahubaker Moledina, I. L. R., 12 Bom., 242. 

11. In this casd I considered that damages shotild be awarded on the 
footing of the loss of interest sustained by the, plaintiff from the 24th September 

1891, until such date as he could be reasonably expected to be able to invest bis 
money on a similar security. Farkan, J., allowed four months from the date 
on which the defendant ultimately repudiated the coiitract, and I accordingly 
allowed a similar period, namely four months, from [462] the 19th February 

1892. The plaintiff ’s money or the major portion of it was on current account 
with the Hongkong and Shanghai Banking Corporation, where interest at the 
rate of 2 per cent, per annum was allowed up to the Sl.st Doccmiber 1891, and 
1 per cent, after that date. I accordingly deducted this from the contract rate 
of Gj per cent, and awarded to the ]daintift' Rs. 1,197- 1 1-2, being interest on 
Rs. 30,000 at 4f per cent, per annum from 24th September 1891, to 31st Decem- 
ber 1891, and at 5^ per cent, per annum from Isfc January 1892, to 19fch June 
1892. I also awarded the plaintiff his costs of the abortive loan, the amount of 
which it W8.8 agreed should be the aujount of the bill of costs when taxed, 
including the costs of taxation it allowed. ^ i also certified the plaintiff’s 
professional costs at Rs. 180. 

12. The defendant’s counsel requested nio to state a case for the opinion 
of their Lordships on the followin^quostions : — 

(i) Whether the defendant was i)Ound to execute the engrossment of the 
mortgage-djoed in the form presented to him on the 26th January 1892 ? 

* (ii) If yes, whether he is liable to the plaintiff’ in any and what damages? 

And I accordingly made my judgqjent contingent on such opinion. 

13. The defendant has deposited Rs. 1,800 in Court as iiccurity for the 


plaintiff’s claim together with Rs. 50 to mec^t tlio costs of reference. 

• [Sec. 73 -.—When a contract lias been broken, the party, who suffers by such breach, is 
entitled to receive from the party, who has broken the contract, 
Compensation for loss or compensation for any loss or damage, caused to him thereby, 
damage caused by breach which naturally arose in the usual course of things from such 
of coiitra*ct. broach, or which the parties knew, when they made the contract, 

to be likely to result from the breach of it. 

Such compensation is not to bo given for any* remote and indirect loss or damage 
sustained by reason of the breach. 

« 1 When an obligation resembling those created by contract has 

Compensation for failure incurred and lias not bet ii discharged, au> petscii, injured 

to (ISC arge iga lo re- failure toMischarge it, is entitled to receive the same com- 

senibl.ng those created by default as if such person bjid 

con rac . contracted to discharge it and bad broken his contract. 

Explanaiion : — Tn estimating the loss or damage arising from a breach of contract, the 
means which existed of remedying the incoTivcnience caused by the non-performance of the 
contract, must be taken into account, j 

t[Scc. 74 : — When a contract has been'brokeii, if a sum is named 
Title tocompensatipu for in the contr;u^i as the amount to be paid in Sase of such breach, 
breach of contract in which the party complaining of the breach is entitled, whether or not 
a sum is named as payable actual damage or loss is proved to have been caused thereby, to 
in case of breach. receive from the party who ba» broken the contract reasonable 

compensation not exceeding the amount so named. 

Exception '. — When any person enters into any baihbood, recognizance or other instrument 
of the same nature, or, under the provisions of any law or under the orders of the Government 
of India or bf any Local Government, gives any bond for the pcrfocmance of ^ny public duty 


Compensation for failure 
to discharge bbligation re- 
sembling those created by 
contract. 


Title tocompensatipu for 
breach of contract in which 
a sum is named as payable 
in case of breach. 


or act, in which the public are intercepted, he sh;|ll be liable, upon breach of .the condition of 
any such instrument, to pay the whole sum mentioned therein. • 

Explanation : — A person who enters into a contract with Government does not necessarily 
thereby undertake any public duty or promise to do an act in which the publjc are interested.] 




296 



I.L.R. 17 Bom. 463 dadabho'^ da jibboy babia v. 

t 

Anderson for the Defendant : defendant has not committed a breach 

of the agreement of Slat August 1891, and ia, therefore, not liable to the plaintiff. 
Under that agreement he was not bound to pay interest from the 24th Sep- 
tember 1891, and he was, therefore, justified in refusing on the 26th January 
1892, to execute a ino^itgagO'deod which provided tiiat Ije should do so. It is 
said that there was a new agrcf^vne.nt on tlie 9th December 1891, by which he 
riigreed to pay the interest. Wo 'deny there was such an agreement. But. 
in any case, the plaintiff gave no consideration for it, and it was, therefore, 
invalid. It is suggested that the plaintiH was entitled to rescind the first agree- 
[463] mont, and that he agreed not to do so if the defendant would pay interest. 
That is the alleged consideration for the new agreement. But the plaintiff was 
not entitled to rescind, for time was not anrl liad never been mado of the 
essence of the contract. So there was no now agreement, and the first agree- 
ment was still in force in January 1892, and -tlio defendant was not, therefore, 
bound to execute the mortgage-dood wliich was prepared, and the plaintiff, is 
not entitled to compensation. Section 55* of the Contract Act (IX of 1872) 
does not apply to contracts of sale or mortgage of land. Moreover, defendant’s 
promise to execute a mortgage in eight days was dependent on the plaintiff’s 
promise to liavo the deed ready within that time. He cited Pollock on Contract 
(3rd Ed.), p. 478; liain v. F otherqilir, 7 II. L. C., 15S , Rouw v /The Lo} don 
School Board, 67 L. T., 182, iDart's Vendors and Purchasers (6tii Ed.), 
pp. 483, 1083. 

Lang and Rtvett’Camac for the Plaintiff . — The Court is bound by the 
finding of the Chief Judge that there was a now agreement for good considera- 
tion on the 9th December 1891. The morigage-dcvid to be executed was 
necessarily prepared in accordance witli that new agreement, and LIKj defendant 
was bound to execute it. 

I Sargent, C. d. : — Do you say time '\as of the essence of the contract ?J 

Wo say it was, but we say tlie agreement of tlie 9th Doeoraber 1891. was 
good whether or not. Even supposing the plaintilT Inul no legal right to 
rescind the original agreement, vet ii ho bond fide believed bo bad, and threatened 
to do so, unless he weni allowed the additional interest, and if under those 
circumstances the defendant agreed to the new terms, the figreoinont then 
made is binding — Miles v. New Zealand Alford Fistula do., 32 Ch. D., 2G6 ; 
Callifiher v. Bishoffschetvi, L. R , 5 Q. 13., 449. 

Sapient, C. J. : — The answftr to the first ciuostion. whether the defendant 
was bound tn execute the mortgage tendered to him b;, the plaintitf on the 26th 

January 1892, must depend upon whether the .igroernerit hv the defendant on 

- _ . - - _ ^ - 

• (See. 55 : — When a partv to a oontraot pronii.-it^s to do a f'ertain thing at or before a 

timt', or cortam things at or before speeifiecl times, and 
Effect of finlnre to fiils to do any such thing at nr before the .specified time, the 
perform at fixed time in contract, or so much ol it as has not boon performed, becomes 
contract in which tin. f* i- voidablf-, at the option of the promisee, if the intention of the 
essential. parties was that time should be of the essence of the contract. 

If it was not. the intention of the partie.s that tinie should be of the essence of the 
contract, the contract docs ntit become voidable by the failute to 
Kffect of such failure do such thing at or before the specified time ; but the promisee is 
when time i.s not es^^cntial. entitled to compensation froUi the promisor ior any loss occasioned 
to him by such j'ailurc. 

If, in case ot a contract, voidable on .account of the promisor's failure to perform hie 
, promise at the time agreed, the promi.see accepts performance of 

Effect of aceeptimce uf such promise at any time other than that agreed, the promisee 
performance at time other cannot claim compensation for any loss occasioned by the non- 
than that agredff upon. performance of the promise at the time agreed, unless, at the time 
’ of such acceptance, he gives notice to the promisee of hia intention 

to do yo 1 
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the 9th Deootnber [464] 1891, that tho iiuh'tf^age tn be exficiited should contain 
a clause that interest should ruu from the 24th September 1891, was binding 
on him. The Chief Judge of the Small Cause Court lias found that the plaintiff 
on that day declined to accede to the defendant’s request to advance tfie money 
unless the defendant Consented to the above clause Roing inserted in the 
document, but it is said that there was nej consideration for the agreement, 
and, therefore, that the defendant, if he thought j5ropor, could change his mind 
and decline to execute a mortgage, except in the form prescribed by the 
contract, which provided that interest should run from the execution of the 
mortgage. • 

It appears from Mr. Chitty’s judgment that ho considered that the eight 
days mentioned in the contract was of the essence of the contract, and if this 
were so, it cannot be doubted that the plaintiff’s forbearance to treat the contract 
• as at an end on the 9th December, if the defendant agreed to the inseirtion of 
th*o clause, would he a good consideration for such agreement. But it was 
argued that time was not of the essence of this contract. We may remark that 
the case in I. L. Jt., 12 Bom., 242, which was referred to in argument by the 
plaintiff, has no bearing on that point. In that case subsequently to the execu- 
tion of the^ contract, the parties definitely agreed that the contract should ho 
finally settled on the 1st March 1887, and thp only question for decision was , 
as to the compensation the plaintiff w^as entitled to bv tho defendant’s default 
in performing his part of tho contract on that day. ff it were necessary to 
decide the question, we can scarcely doubt that in such a contract it must he 
presumed that it was not the intention of the parties that tho eight daySi 
mentioned Jn it, should bo of tho essence of tho contract. However, wo 
think that under the circumstances of this'easo, it is not material to decide the 
question, as tho case of Miles v. Netv Zealand Alford Estate Co., 32 Ch. D., 266, 
shows that there was good considerativ^n for the agreement, although the plain- 
tiff may not have had the strict right he claimed to have on tho 9th Deceml)er 
of treating the contract at an end. Tho Jpdgos in that case, although differ- 
ing as to*the application of the rule under the circumstances of the case, were 
[ 668 ] all agreed that the forbearance to enforce a real bond fide claim is a good 
consideration for an agreement, although not one which the Court would have 
given effect to. Here, although the judgment of Fhy, J., in Green v. Sevin^ 
13 Ch. D., 589. shows that, strictly speaking, the plaintiff’s riglit on the 9th 
December was not to rescind the contract, but to give the defendant notice that 
he would rescind if the defendant did not complete within a reasonable time 
(which in tho present case would have been a very short periori, as the matter 
has been gohig on ever since 31st August), still tho plaintiff’ clearly regarded 
hiniself as entitled to put an end to the contract, and agre(3d at the defendantia 
request to forbear to do so if the defendant would consent to pay interest from 
the 24th September 1891. The claim of tlio right to rescind at once was 
undoubtedly a real one and made in good faith, and tho forbearance to enforce 
it might well be an iuducemout to the defendant to agrfee to^ the plaintiff's 
terms. We think that under those circumstances the principle laid dowd in 
Mtles V. New Zealand Alford Estate Go., 32 Ch. D., 266, applies, and that there 
was, therefore, good consideration for the agroemenUof tho 9th December 1891. 

ff 

The first question must ho answered in the affirmative. As to the second 
question it cannot he doubt<»d that the plaintiff became entitled Jto compensa- 
tion when the defendant finally refused to execute *iJie mortgage . with the 
added clause to which he had agreed, aud'uo argument was addressed ua to 
show that tho compensation was improperly assessed by the Small Cause Court 
either in manner or account. 
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FOOLTBAl V. 

( 

Tlio to have his costa df the reference, to be taxed by the Taxing 

Master as on the original aide of the Higii* Court. 

Attorneys for the Plaintiff *. - Mossrsj. Little^ Smithy Nicholson and Bowen* 
Attorneys for the, Defendant ; — Messrs. Ardesir, Hopnassi and Dinsha, 

" . NOTES 

[ A bona fide compromise of a claim, whoLher weil-fouuded or not is a good considera- 
tion .—(1910) 0 1. C., Gfjl , iiO i. G., 499 (oudh).) 

[46Q]ORiGlNAL CIVll., 

The lOth March, 

PltliSifiNT; 

Sir Charles Sargent, Kt.. Chief Justice, and Mr. Justice Bayley 

Foolibai (Original Defendant) Appellant 

versus 

Rampratah Samratrai and anotlier (Original Plaintiffs) Respondents.’^ 

- ' I'l 

Practice — Addmq a defendant ^ in a suit ltd i ere leave, to sue under Clause 12 
of the Letters Paieni, 1^05, teas necessrui/ — Alter native liahihiy — 

Orde.) to add netr defendant — Ap]feal against such order 
by original defendant. 

The plaintiff hied Uiis ^uit again.^t Uit* dofLMid.iiit J^'oolifmi, allegiiiG: that sjie had a firm 
and curried on businus-j at Sihorc in the territory of Bhopal. Before the .sail was filed, leave 
was duly obtained under clause 19 ot the Lrii i Patent, I860, lu her written statement 
Foolibai domed that sbo w:k the owikt of rln; 13- bore firm, or that she was responsible for 
any of its dcaling.s with the jduintilf^. Slic alleged that the Sihori' firm bad belonged to her 
.son Poonamchand who died in Sann^nl le.uing a d.uighler named Goolibai, a minor, 

who was .still living. 'I'lio plaintiff thou ubt.iined .v summons c illing on the defendant Fooli- 
bai to show c.iuse why tbe plaint and proceedings should not be amended by adding the 
name of Goolibai ar. a parlydefendanl. 'riio Miinmons was made absolute, and an order 
was made to add rioolibai as a defciKUnt. The defendant Foolibai appealed, coiiteuding 
that the effect of adding a defendant would be to institute a new .-uit again.st Goolibai with- 
out obtaiiiMig the iiceessary leave und. r the Letters Patent. She r- licd o\i Rainpur tab v. 
Previsukh Chan-Lmnol, I. L. R , IT) Ifoiii., -J.'l. 

Held, dismissing the appeal, tliat the dcteiid.int Foolibai could not appeal against the 
order making f>nolibai a pan> . It might o' Unit ( looiib.ti might objocl to the* order cither 
before or at the hearing, but she only could take the oUjeclioii. 'L'he defendant Foolibai 
could not take it for her I’iie c.ise of li ihtuurtiib v, f^remsuk/i Cliandainal, i. L. R., 15 Bora., 
93, did not appl> . In^ that c.ise the iiropo^ed .imendmcnt alL rod Lli*^ c.iuse of action. Here it 
was loft nnaffected. On the cause of acti-m a- -.et forth in the plaint, leave had been given 
under clause l‘i <4 the* Letters P.iienl to .sue the def- ndant Foolibai, and so far as nhe 
was 'concerned Uiorc w.is no ‘ bjection to tin- form of the suit. If hen' allegation was true, 
Goolibai and not Foolibai wa.s ivi.ble Thai question would be decided at the trial. 

Appeal from an ordci made bd the Judge in CImrabera. dated 13tli August 
JH92, directing that one Goolibai shoubi he made a party defendant to the suit. 

The suitVaH fibid on the J2th February J892, against the appellgnt (defen- 
dant), Foolibai , alone ' The plaint alIof.^e<l tliat slie had a firm at Silidre in the 
territory of Bhopal, wh(3r0 slio f<»niK3rlv carried on l)U.sinoss under the name of 
Cbotamal Ballaraui , that the pb^nddfi^'^ b l^rge dealings with the said 
“7 ‘ ' * Suit, No. 7C of 1899. 
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[487] firm f and that in respect of such dealings a sum of Rs. 53,833 was due 
by the defendant to the plaintiffs.' The plaintiffs prayed for judgment for that 
sum, or, if necessary, for an accoun^, i^c. 

Before filing the suit leave was duly ohb. lined uiider (dause 12 of the 
Bombay Letters Pa befit, 1865. * 

On the 15th June 1892, the dofendant^Poolihai tiled her written state- 
ment. She denied that she was tlie owner of tlwj Sihoro tinn, or that she was 
responsible for any of its dealings with the plaintiffs. She; alleged that the 
Sihore firm had belonged to her son, Pt^oiiamrduind, who died in HamvaL l943, 
leaving a daughter Goolihai, a iniuor, and that (ioolibai was stJll alive. 

On receipt of the written statement the plaintiff:-’ attornev :‘.Hkod the 
defendant to consent to iiavo (lOolibai added as a deforiihint.. On her refusal 
the plaintiff's on the 25th June 1892, took out a Judge’s summons calling on 
her to show cause why the plfiintiffs should ntd liavo lihortv to amend the 
plaint by adding the name of Goolihai, a. minor, as a party -defendant and by 
making such other amendments as iriiglit ho necessary to he made in the 
plaint. On the 13bh August 1892. the summons was made absolute, and an 
order was made to* add Goolihai as a delen<iaut and to amend the ])laint and 
proceedings as iniglit be necessary , this older the iiruRonb apfieal was 

brought hy^tho defendant Foolihai. 

Vtcaji, for the Appellant (Defendant) i^-The suit has boon filed against us,' 
and for tliis suit leave has no doubt lieeii ohtainod. liiit now the plaintiff's 
seek to add a new defendant, the olfect of wdiich would bo to institute a new 
suit against this new delomlaiic ^vithout obtaining leave unde»’ tin* Letters 
Patent. They cannot ’do tins, and they cannot oiitain leave now. It is 
when bhe*suit is tiled that leave must be (»htained. lb cannot ho obtained 
afterwards — liajnpurtah v. I ifmLStckh (Jhandavuil, 1. L. H., 15 Bom., 93. 

Maepherson, lor Respondents, was not called upon. 

Sargent, C. J. :--Wo do not think that the decision in Jiarnpurtah v. 
Premsiikh ChandamaL^ I. L, R., 15 Bom., 93, applie.s to the present case. Jn 
that caije tlio amendment winch it was proposed to make in the [468] plaint 
altered the cause of action, and the Court held tliat under clause 12 of the 
Letters Patent, 1865, the ameiidmont c.«uld not ho made after the suit had 
been instituted. Here, however, the cause ui action is loft unaffected. On 
the cause of action set fortli m the plaint leave has been given under clause 
12 to sue Foolihai ; and so lar as she is concerned there is no objection to the 
form of the suit, and it will go on to a lioarmg. In her wi’itten statement sh®, 
however, says that she is not. the proper deiondanfc, that the Linn with which 
the plaintiff's had dealing was not hors, hut her son’s, and that her sou is dead 
and iias left a daughter Goolihai, who is still alive. If that he true it is clear 
that Goolihai is the person liable. Whether it is true or false, will bo* a 
question fgr determination at the trial of the case. The plaintiff’s naturally 
wish to have Goolihai added as a defendant, so as. if possible, to obtain judg- 
ment in this suit against one or the other. It ma>; be that Goolihai can 
apply to liave her name taken off' tlio record on the ground 4ihat the suii. has 
been instituted against lior without the necessary leave, or she may possibly 
take this objection at tlie hearing. We need not give any opinion on that 
question. Such an objecUon, however, can* finly* he taken by her. Foolihai 
cannot take it for her. Mr. Justice Fakran has ordered that Goolihai should 
be made a party, and h’oohbai appeaL against that order. We do uc t think 
she is tb*e person to appeal, and we dismiss tlio appeal* with costs. 

Attorney for the Appellant : - Mr. JJ. S. irarud. 

Attorneys for the Respondents; — Messrs. Payne, Gilbert and Savant. 
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[469] APPB.LLATB CIVIL. 

The nth Julyt, IB92. 

Pkrsent : 

Mr Justice Batley, Chief Justice (Acting), and Mr. Justice Candy. 


Malichand Dharamchand (Original Defendant) Appellant 

versus 

Dalsukhrani Ilargovindas, 'Liquidator of the Gujerat Oil Mill Company, 
Limited .(Original Plaintiil) Roppondent.^ 

Company — Suit by liquidator — Lwiitat ton -Allotment of shares — Commence- 
ment of shareholder's liability — Indian Companies Act {VI of I8H2), Section 126 . 

The UquidritoE of ihe Gujenit. Company in September I SeO, sued the defendant ag a 
registered shareholder of the company Lo recover a sum of Ra. 2,433 due from him in respect 
of hid shares. The piaiiit i>et f irtii the p iiLiiUilar.'i el demand, one of which yas Bs. *160, 
being the amount of depojait pa>abie before alloiment on 15tli July ISHO, and another a sum 
of Rs. 250 payable on albiLment jii I ith July 1330. This suit was brought on JOth September 
1889, and the defendant eonicnded that the above two item-, of eJ.om were barred by limita- 
tion. The lower Courtb, notwitlij^t.auding the stiiU mi nt in the pUint, found, as a fact, that 
the allotment ol the shares was really made in Novehiber IBtiG. 

Held, therefore, as.^uming three yeaia to be the period of limitation, that tiv;* claim was 
not barred. The debt due from the delendant did noi become rocovorablo until ho was 
registered as a shareholder, 

* 

Second appeal from tho docisiou of Gilmour McCorkoll, District Judge of 
Ahmedabad. 

The plaintiff, as liquidator of the Gujorat Oil Mill Company, Limited, sued 
to recover Ks. 3,483-12 0, {t.a., Rs. 2,000 principal and Rs. 483-12-0 iiiterebt), 
from the defendant duo as a registered sfiareholder of the company in respect 
of ton shares allotted to him. 

The particulars of the claim as given in the plaint were as follows : — 

rts. a. p, 

250 , 0 0 
250 * 0 0 
500 0 0 
500 ‘ 0 0 
500 0 0 


... 2,000 0 0 

483 12 0 

2,483 12 0 

[470] Tl^e defendant {inter alia) as to tho first two items pleaded 
limitation. The suit was filed on the iOth September 1889. 

• Second Appeal, No, 718 of 1891. 


Deposit payable before allotment . . 
Payable on allotmont, 15tli July TSSO 
First call, 15th November 1886 . . 

Second call, 20tb January 1887 . . 

Third call, 18th April 1887 . . 

Total 

Interest 


3U0 
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The Subordinate Judge, relying oru the decision in The Parell Spinning 
and Weaving Gomijany, Limited^ in Liquidation v. Manek llaji, I. L. R., 
10 Bom., 483, found that the claim was not titne-haned, and that the plaintiff 
was entitled to recover interest at 9 per C3nt. from the 4tli July 1889. He 
found that defendant’s name was not placed in ttio register until November 
1886. He decreed the plaintiff’s claim to tht>extent of Rs. 2,033, and rejected 
the rest. In his judgment he remarked as follc^ws 

“The list of allottees does not appear to have buon prepared in pursuance 
of the terms of the resolution of the lObh June 1886, but only after tlie last 
application for allotment was received from Shivlal Mayachand on the 13th 
November 1886. The reason why no allotment was made to the defendant 
before the 1st of that month is obvious enough. The resolution in question 
only autliorizes allotment of shares bo those who had made applications for the 
same. . . . The letters of allotment appear to have been issued about, the 

25th June 1886, and, as the defendant’s name was not placed on the register 
until after the Isb November following, none Cvould have been sent to him 
before the latter date.” 

On appeal by the defendant the District Judge contirmod the decree. 

The defendant thou appealed to the High Court. 

Starli)ig (with Govard hanram M. Tripaiki) for the Appellant (defendant). — 
The lower Courts hold, on the authority of Iha PareLL Spinuimj and Weaving 
Company, Limited, in Liquidation, v. Manek llajt, J. L. R., 10 Born., 483, that 
the present chum is governed by six years’ limitation. Wo conUiad that the 
limitation applicalile is three ye'jirs, and, therejfore, the claim with respect to 
the first two items is* biraa-harrod. The Bombay decision robed on by the 
lower Coift'bs is based upon In're mitchojise d’ Co., 9 Ch. Div., 695, but in that 
case there was merely a sumruDns, and tlie liquidator had appeared in Chambers. 
The ordinary rufe of law is that a suit is barred after three years, but a 
summons may bo taken at any time. * Again, the point involved in In re White- 
houset d Co., 9 Ch. Div., 595, was sjiecially provided [471] for in the Company’s 
Act (of J862) itself. The other cases roferrt^l to in the Bombay decision are In 
re National Bounds Assurance Company, 10 Ch. Div., 118, and Whitehouse v. 
Jamieson, 2 H. L. Sc., 29. In the forr.nor also a summons was taken out 
by the liquidator. The above cases are in our favour, and they show that a 
liquidator merely represents the company, and when he sues as such he can 
recover only what the company could have recovered. 

Russell (with B\ Chalk) for the Respondent (plaintitl) : — A liquidator is 
not merely a representative oi the company ; he is also a representative of the 
company ’s^creditors. The appellant subscribed the memorandum of association. 
He is, therefore, a shareholder, and a*s such subject to all liabilities — sections 
61^ and 124t of the Indian Companies Act (VI of lb82) ; Buckley on Companies 
(6th Ed.), 43. 325 ; Starling on Limitation, p. 291 : In re Kathiawar Trading 
Company (see Times of India, dato(?2nd May 1887). 

• £ Sec. 61 ; — In the event oi a company formed midn- this Act being wound up, every 
, ^ present and past member oi .such company sfeall bo liable k>con- 

Liability of present and tribute to the as.scts of the comp.iny to an amount sufiicient for 
past members of company, payment ot the debts and liabjlitie.s of the company and the co.sts, 
charges and expenses ol the wiyding-up, and lor the payment of 
BUch Hums as may bo required f^r the adjustment of the rights of the contributorie.s amongst 
themselves, with the qualifications following (that is say) : — • • * j 

t £8oc. 124 : — The term ‘ contributory’ shall mean every pijrson liable locontnbute to the 
• assets of a company under this Ael 114 the event V)f the same being 

M o a n i n g of ‘ con- wound up ; it shall also, in all proceedings for dt termining the persons 
tributory.' who are to be deemed contributories, and in all procfedinj^s prior to 

the final determination of such persons, include any person alleged 
to be a contributory}. 
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The position of a liquidator in voluntary winding up is set forth in seotion 
177 of the Indian Companies Act. If it is once established that the liquidator 
is a trustee for the creditors of tiie company, then the limitation would be six 
years. We strongly rely upon Pha ParcLt Spinning and Weaving Company ^ 
Limited, in Liquidation, v. Manek Haji, 1. L. R., 10 Bom., 483. 

He also cited Brighton ArccCde^ Co. v. Dowling, L. R., 3 C. P., 175; In re 
Hull and County hank ; Burgess's case, 15 Ch. Div., 507. 

Gandy, J. : - The only point taken in second appeal is that of limitation 
with respect to the demand for deposit and the sum payable on allotment of 
the shares. • 

In the plaint it is stated that those sums wore payable —the deposit before 
15th fJuIy 1886, and tiio second sum payable on allotment on 15th July 1886. 
Apparently the meaning of tliis date is that in, June 1886, the directors decided 
that shares should he allotted, and that the sums due on sllotraent should 
be payable, on 15th July 1886. But it i.s found as a fact, by which finding 
this Court is bound, that the allotment ol tlie shaves in [472] question was 
really made in November 1886. This suit was filed m September 1889, and 
so, assuming throe years to bo the period of limitation, the suit would not be 
barred. For by article 9 of the articles • of association the money bpcaino d le 
on the inscription of the defondaut’s name as the holder of such shares. His 
liability may have commenced, and the doht may Imvc accrued, when fie signed 
the registered menn^randuin of association, hut the debt could not become 
recoverable before notice wuis sent to him for enforcing such liability, or at 
least before the inscription of his name {cf. section 125, .‘Vet VI of 1882). Linder 
these circumstances we confirm the decree of tiie District Judge with.costs. 

• Decree confirmed. 
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r 17 Bom. 472] 

APPELLATE CIVIL. 

The lith July, 1892. 

• Present : 

Mb. Justice Baylet, Chief Justice (Acting), and Mr. Justice Candy. 



Chhotalal Chhaganlal (Original Defendant) Appellant 

versus 

Dalsukhram Hargovindas. Liquidator of the Gujerat Oil Mill Company, 
Limited (Original Plaintiff) Respondent.’^ 

Company — Suit by liquidator aq'ainst shareholder — Limitation — Commencement 
* of liability of shareholder in respect of shares — Memora?idum of association — 
Subscriber to memorandum —Attestation of sig^iature of subscriber — 

Want of attestation —Irregular attestation — Indian 

Companies Act, VJ of 1H82, Section IL 

\ * 

A suit against a shareholder to enforce liability in respect of his shares, if brought within 
three years from the date at which his nami* h inscribed in the register as the holder of 
such shares, is not barred by liinilatioii. 

Where a mcinorandum of association of a company has been registered, a subscriber can- 
not divest himself of his liability as a mtimbor of the company, although Ins .«ignature to the 
memorandum may not hav6 been properly attested. The transaction may be irregular, but 
it ip not vo?d. 

This was a second appeal from the decision of Gilmour McCorkoll, District 
Judge of Ahmedabad. » 

The plaintiff i\s liquidator of the Gujerat Oil Mill Company, Limited, 
sought to recover Ks. 400 and interest, Es. 97-12-0, in all Rs. 497-12-0, 
from the defendant, being the amount due by him in respect of two shares 
held by him in the company. 

[473] The defendant Sha Gliliotalal Chhaganlal pleaded {inter aha) that 
the suit waff time-barred, Ilo also contended that he was not a shareholder, 
on the ground that his subscription to the registered memorandum of associa- 
tion was not duly attested. The fact was that the witness, wdio was said to 
have attested the defendant’s signature, had attested other signatures written 
above that^of the defendant, and had written his name in the parallel column. 
Instead of again writing his name ih that column opposite the name of the 
defendant, the witness had merely made two marks ( ,, ) commonly used* to 

signify “ djtto." 

The Subordinate dudge allowJd the plaintiff's claim to the extent of 
Rs. 400 only, and disallowed it with respect to interest. ^ 

» On appeal bv the defendant, the District Judge in confhnning the decree 
made the following observations : — 

“ It is established beyond all reasonable donliUthat the defendant’s signa- 
ture appears below the registered articles of association. It is, however, 
contended that his signature has not been attested as required ^by law. It is 
true that. the attesting witness has not signed his ii%mo in fall against the 
signature of the defendant, but it appears that the witness attested the names 
just above and below that of tlie defendant, and the defendant’s signature is 

- ^ Second Appeal, No. 732 of 1891. 
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attested in exactly the same way as those signatures. It appears to me that 
the requirements of law have been fully satis'tied. ^ Having become a 

shareholder by signing thti registered articles of association, the defendant 
cannot divest himself of his legal liability.*’ 

The defendant appealed to the High Court, 

Ghimanlal Hiralal SHalvc^d for the Appellant (defendant) . — In this case, 
in addition to the point of limitatitm argued in Malichand v. Dalsukhram^ 
ante, p 4G9, there is the question of attestation. Under section 11* of the 
Indian Companies Act (VI of 1882), attestation is necessary for each signature. 
The defendant’s signature is not attested. The marks indicating " ditto ” are 
not a sufficient attestation — D. Fernandez v. li. Alves, I. L. R., 3 Bom., 382 ; 
Nitye Gopal Sarkar v. Nagendra Nath Mitter, I. L. R., 11 Gal., 429. There are 
cases [474] which lay down that a mark is a sufficient fittestation, but the 
mark must be some distinguishing mark, and not mere dots. The provisions 
of attestation and registration are made as a safeguard against fraud and 
deception, and, therefore, it is imperative that the attestation should be made 
in the usual manner. 

The provisions of section 1'; of the Companies' Act have not been complied 
with, and the defendant has not become a shareholder of the comprfhy. 

Russell (with F. Chalk) for the Rospoudemt : — Section 11 does not say 
that the signature of each shareholder shall bo attested by a witness. It 
merely lays down that the signatures shall he attested by one witness at least. 
In the present case the mark (dots) made by the witness is a sufficient attesta- 
tion. We further sav that for the purpose of the prosunt case no attestation is 
necessary, because when a raoinorandurn is subscribed to and registered, the 
person subscribing cannot divest liiinself of iialnliuy —section 45l of the Indian 
Companies Act (VI of 1882). 

Candy, J. : — Two points have been raised in second appeal : (l) first that 
the defendant cannot be held to he a shareholder at all, because his subscription 
to the registered memorandum of association was not duly attested according 
to law; (2) second, that tlie claim is barred by limitation. 

The point of limitation may bo disposed of at once. .Assuming three years 
to be the period of limitation, it is clear on blie face of the plaint that three 
years had not elapsed, wlmri the suit was first brought, since the date when 
defendant's name was inscribed in the register of momhors as the holder of 
such share as he had agreed to take. 

With regard to the first point, we are of ojunion that, assuming the mark 
made ti? represent the signature of the attesting witness to be bad, it would 
nether t ho J 0 S!& very difficult to hold tfiat the phuntiff, who is proved to have 
signed the momonindum of association, is not a morrber. The 

♦ [ Soc. 11: Thf; mo Hindu 11 1 of association Khali bo signed by each .subscriber in the 

presence of, and be attested bv, one witness at the least. U shall, 
Supature and cflict r.f when rogiston-d, bind the company and the members thereof to 
memorandum of a.ssoci:i- he .same extent aiif each member bad subscribed bis name 
tiori. tin there wertiin the memorandum contained, ou the 

part biiQscIf, his heirs, executors and administrators, a con- 
tract to observe all the conditions v rnemor.andum .subject to the provisions of this Act,] 

t [Sec. 46 The sub.seriber.s < ^ memorandutn of association of any company under 
thi.s Act agreed to become members of 

Definition of ‘ member.’ the comi whofje memorandum they have subscribed, and 
upon /GfS'titration of the company shall be entered as members 
M the register of mernbors hereinafter " ’ and every other person who has agreed 
Sirtth a company under this Aot to bcforiii ° company, and whose name is 

entered on the register of members shall deemed to bo a member of the company.] 
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, iaiigUfig6''o¥?^lj)6n^ff,|’pf follows the Englisih Act, 

.. somewhat peculiar, ; , /'The memorandum o&assooiafcion shall be signed by each 
subscriber in the prefitenoe of, and Jbe attested by, [476] one witness at the 
: least/’, . wits strict grammatical^senae this would mean that the memorandum 
/of shall be attested ^hy one witness at the least, not that tho 

^ signatut^^^^ each subscriber shall be attested by one witness at the least. 

Form A in Schedule II of the Act contemplate^ one witness attesting at the 
/foot of the memorandum the signatures of all the subscribers. However that^ 
|;imay be, and whatever weight the consideration of the question might havci 
|before the registration of the memorandum, we think that when the memoran-^ 
f dom has been registered, a subscriber cannot divest himself of his liability. 
The transaction may have been irregular, but it is not void. Under these 
I oircumstanoes we confirm the decree with costs. 

Dexree confirmed. 


» 
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APPELLATE CIVIL. 

The ^?th July, lb92. 

PHESENT : 

' Mr. JuslIOB Bayley, Chief Justice- (Acting) , and Mb.- Justice Candy. 

* 

Vishvanath Bhikaji (Original Plaintiff) Appellant 

' versus 

!. Dhondappa and others (Origipal Defendants) Respondents*. 

, i — 

f Landlord and tenant — Inamdar — Enhancement of rent — Landlord's right oj 
t,, enhancement — Ejectment for non-payment of enhanced rent — Plea of permanent 
tenancy — Decision of Judge not based on evidence given in the case — 
Practice — Second appeal — Finding of fact when binding in second 
appeal — Sheri and khata lands — Rights of khata tenants not 
holding under express contract, how proved — Evidence as h 

" to similar tenants in similar villages admissible. 

In a suit for ejectment for non-payment of enhanced rent the defendants pleaded (1) thal 
they were permanent tenants, (2) that the plaintiff had no power to enhance, (3) that th< 
enhancement by the plaintiff was unreasorvable. The lower Courts held that the deiendantf 
were pendknent tenants, but were bound to pay a reasonable rent. Their decision was nol 
based on evidence given in the case, but on what was termed a ** woll-lrnowr^ distinction betweei 
thd slieti or private lands of an inamdar and the khata or rayatwar lands held by roeogniaec 
tenants.** The exercise of certain rights of transferor inheritance, i&o., were regarded as evidence 
Of fixity of tenure at a reasonable rent. On second appeal by the plaintiff to the High Court 
it was argued that the District Court having found, as a fact, that the defendants were 
permanent tenants bound to pay a reasonable rent, the High Court in second appeal was bounc 
that finding. « • ' 

[476 J Befdl^that the case should be remanded for proper enquiry.. 3^ doubt, if th( 
Appeal in the Dietnct Court were conducted as if all t^e fac ts recorded by the Bubnrdinati 

■■“•'t”'-'" ■ " -Second Appeal, No. 
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Judge wore admitted, the plain tiCE could nof. in second a;ppeal question these facts. But it 
. did not appear that it was admitted that the distinction drawn between sheri and khata 
tenants was correct, or that every khata tenant, as such, exercised the rights described by the 
Subordinate Judge. Under the circumstancpf* it was clear that the decision of tiho District 
Judge was based neither on evidence nor admissions, and was,, therefore, uot binding in 
second appeal. 

In determining the rights of khata tenants who held under no express contract, the best 
evidence no doubt, if possible, would be the evidence of custom in the particular village in 
1^. question, but ovidenco of similar tenants in similar villages would not be excluded. 

Mirasdara in an inam village cannot always claim to hold at a fixed rent. An inamdar 
can enhance their rents within the jimits of custom. 


Second Appeal from the decision of Dr. A. D. Poilon, District Judgq ot 
Belgaum. . ' 

Suit to recover possession of fields. 7^f| 


The plaintiff sued to recover possession of two fields (Survey No. 12 and a 
specified portion of Survey No. 175) situate in the village of Zunzurvad, 
alleging that they belonged to him as his itivLUi ; that they had been in the posses- 
sion of the defendants as yearly tenants at a rent of Rs. 38, but that he had given 
them notice : that he called upon the n. to pay an enhanced rent of Rs. 130 and 
to execute a rent note to that effect. The defendants had refused the notice, 
and the plaintiff, therefore, brought this suit. 

The defendants denied that they were yearly tenants, and contended that 
they wore not liable to enhancement of rent ; that their family had held field 
No. 12 since 1820, in which year the village had been granted as saranjam 
to the family of Chinchnikars ; that field No. 175 had' been given to thiim by 
one of that family on a perpetual lease in or about the year 1844'“; that the 
original rent of Survey No. 12 was Rs. 1C, which was subsequently enhanced to 
Rs. 26 ; that the rent of the other field was fixed at rupees twelve, and was never 
enhanced ; that the plaintiff’s demand was extortionate, and was made 
with a view to deprive them of their holdings ; that they were willing 
to pay such proper and equitable rent as might bo fixed by the Court ; and 
[477] that the plaintiff' was not entitled to eject them so long as the rent 
was paid, 

The Subordinate Judge found that the plaintiff' was not entitled to enhance 
at his pleasure, but that he might demand a reasonable rent. As there was no 
satisfactory evidence on the point he ordered that the questions wliejiher ih^ 
rent now claimed by the plaintiff was excessive, and, if so, what wouHl'b^ 
proper amount, should be determined in execution. He made a do^Mw^l6(bbrd- 
ingly. In his judgment he made the following observations: — 

'‘We should hear in mind that the fields are situate in an injP^village; the 
defendants have been in possession for forty years and upwards, paying practi- 
cally an unchanged amount of rent. Plaintiff wants to treat them as mere 
annual tenants liable to be evicted afte*r due notice, but they appear to me 
to possess some superior rights. It is a notorious fact that the lands of 
an inam villago^^are divided into sheri ones, which stand un^er the inamdar’s 
name, and khata ones under the names of separate holders. Regular heirship 
proceedings take place in rospect of the latter, but the former are not 
dealt with in this way. The rents of the formei* are collected directly by 
the inamdar, while there is a legal prohibition against such direct ool- 
, lection of thof^e of the latter. The transfer of the khata of the second class 
^ requires the passing of the kabulayat and razinama, while such is Dot*the case 
of the^heftclass. The Registry Office bears abundant testimony that the khata 
fields are often mortgaged, sold;, purchased, sub-let and otherwise disposed of by 
their holders, and this exercise ol those legal rights 
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or interfered with by the inamdar. An amiual tenant cannot exercise any such 
rights for the simple reason that he has no interest in his holding at the expiry 
of the year. These considerations si^iHciently diU'erentiate a registered tenancy 
from an annual one, and must give more security to it than what can be claim- 
ed by the latter. * 

" In disposing of the question of limit of enhiincement, I forgot to state an 
important point favourable to defendants. It will be seen th^t those fields wore 
taken up at a time when the holder had a life interest in them, and tJiey were 
liable to be resumed [478] by Government after the demise of the hohler. So 
defendants’ ancestors might reasonably be presumed to have entered into posses- 
sion under a belief that their eventual landlord, Government, would extend 
to them the same rights as would be given to its other tenants, and that a liberal 
margin of profit would be allowed to them at the time of enhancement. The 
silbsequent summary settlement could not affect this understanding to which 
the present inamdar is, therefore, bound to give etfoct.” 

The plaintiff ajspoaled. The District Judge confirmed the decree with alight 
variations which ic is not necessary to state for the purpose of this report. 

The phtintiff then preferred a second appeal. 

Vasvdeo Gopal Bhandarkat\ for the Appelfant (Plaintifi) ; — The defendants 
have been the plaintiff’s tenants from the year 181.1. lie has been an inamdar 
for a much longer time. The lower Courts have held that because the defend- 
ants have held possession for a lo^jg time, and have been paying a fixed rent, 
they are permanent tefiants. But this does not prove permanent tenancy — 
NarayanbHat v. Davlata, I. L R., Ifi Bora,, 647 ; Gangabai v. Kaiapa, J. L. R., 
9 Bom., 419. Thg lower Couits liave based their decisions on alleged facts, of 
which no evidence was given, and on inferences from those facts. There is no 
evidence of permanent tenancy. The lands in dispute are raijat u)ar\‘6,nds. The 
plaintiff gave notice to the defendants to pay enhanced rent, or to vacate the 
lands, and they Iiaving failed to do either tim plaintiff is entitled to eject them. 
Endar Laia v. Lailu Han, 7 Bom. PI. C. Rep., Ill, A. C. J., is in point. 

Manakshah J, Taleyarkkan, for the Respondents : — The lower Courts have 
found as a fact that the lands in dispute are khata, and not shen, hinds, and 
this finding cannot he upset in second appeal. In khaLa lands in itiam 
villages the tenants have, all over the country, the same hereditary rights 
which the tenants in Government kkat.a land possess. The Subordinate Judge 
has in his judgment given in detail the rights of such tenants The conduct of the 
plaintiff estops him from raisirtg any coiitontion with respect to our rights. In his 
appeal to the District Court [479] he did not object that the Subordinate Judge 
bad, in the absence of evidence, relied upon his own knowledge, and held that 
defendants are permanent tenants. %AlS the point was not raised in the lower 
Court, it cannot now be taken for the first time in second appeal J/o/ima 
Ghundcr Hoy v. Ham Kiskore Acharjee, 15 Beng. L. H., J4ij at 1;^); DcAjji Goyaji 
v. Godabkai, 2 Bom. II. C. Rep., 27, The fact.s found by tlio Subordinate Judge 
were not disputed in appeal to the District Court, and consequently the infor- 
ouces drawn by the lower Courts on those fact« cannot now be interfered with. 

Candy, J.: -Defendants in this and the campanion cases being sued in 
ejectment set up a right as permanent tenants. The plaintiff, 4ihe inamdar, 
alleged that they were yearly tenants to whom he had given *du 0 notice of 
enbanooment of rent. Defendants pleaded that they were n'»fc liaWo |||p enhance- 
ment of rent, and that in any case they could pot be made to pay mere than 
the P^per and ||g^itable amount as fixed by the Court. 
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In Suit No. 102, defendants pleaded that field No. 12 had been in their 
possession for many years, the rent having been raised in 1853 A. D. with their 
consent from Bs. 16 to 26 ; that field No. 175 had been leased to them in A. D. 
1844 by the then inamdar under a permanent lease, the rent having remained 
unchanged. Defendauits also pleaded that they had spent large sums in im- 
proving the fields ; and the enhancement of rent claimed by the plaintii^ was 
excessive. 

The Subordinate Judge found in Suit No. 102 that neither of the fields 
(Nos. 12, 175) was miram, and that the loaso of No. 175 was certainly not a 
permanent lease ; that both fields appear to have been taken up by defendants 
when they were riiera waste laud, and turned into good cultivable land by them. 
He expressed no opinion as to the amount said to have been expended^ on 
improvements. His chief ground for holding that there was a limit to the 
inamdar’s power of enhancoment was that the defendants’ holdings were khata 
holdings, as distinguished fiom shcri lands, ix,, lands in which tenant-rights 
have lapsed, and which are cultivated by the inamdar by his farm servants. 
The Subordinate Judge took it to be “a notorious f^^ct” that there [480] is 
such a division of the lands of an inam village, and thpa tile holders of khata 
lands possess and exercise the rights of, mortgaging, oransfeiring, and alienabi»',g 
their lands to other people, their holdings being hereditary, and the inamdar 
never challenging or interfering with those rights. On the above grounds the 
Subordinate Judge held that the plaintitt could not enhance at his^pleasure, but 
might demand a reasonable rent. The question whether the present enhance- 
ment was reasonable, and ii not what is "the proper amount, ho left to bo 
determmed at execution. 

Plaintitf appealed to the District Judge on the grounds, inter aha, that the 
distinction drawn between short lands and ka ita holdings was wrong, and that 
the Subordinate Judge had based his jfidgment on materials not supplied by 
the evidence. The District .ludge lield that the 2nd clause of section 83 of T 
the Land Kevonue Code (Act V of 1879, Bombay), did not apply, "that is to 
say, it cannot be presumed in the absence of evidence that defendants’ tenancy 
is a permanent one, because tbero is evidence in this case as to its commence- 
ment." Tlie District Judge did not give any distinct finding as to whether the i 
defendants were mirasdavs (defendants apparently accepting tbf, finding* of the iS 
Subordinate Judge in the negative on that point, as also the finding that the ? 
lease of No. 175 was not a permanent lease), nor whether they had taken 
the lauds when waste and brought the same under cultivation, nor i\b to what ' 
suras iif any) liad been spent on improvements ; but (he went on to say) ** as 
the Subordinate Judge remarks, there is'a well-known distinction between the 
shen or private lands of an inamdar and the khata or rayaiwar hmds held by 
recognized rayats. if we find that the ray. in an inam village, have been 
cultivating the same lands for generations at a nractically uniform rate, that 
the lands arc heritalilo and transferable, that on the death of a tenant a varsa 
f or l^pirship enquiry i.s held (as in Government villages) and the name of the 
heir invariably entered ; if the holdings are the sub)ccts of sklo and mortgage 
without let or hiudranco on the part of tfie inamdar ; if instances of 
arbitrary eviction or enhancement are unknown;, if the tenants’ names are 
recorded as khatedars as m Guverniuent villages ; it the lands were taken 
up in order % to bring them uito a state oi cultivation ; it the tenants 
[481] have spent capital and labour on improvements,— it may generally speak- 
ing be infeijled that the tenants of sucl) lands are not mere tenants at will or even 
yearly tenants, but that they enjoy a virtual tenant right and that they have 
a permanent interest in their holdings subject to the payment of rent.^ This; 
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inceresi; is in accoraance with the ancieni^ customs of the country, and it may 
be also said to rest on an implied contract. From the facts recorded in the 
lower Court’s judgmtJnt it would appear that the tenants, ’^ho are the defend- 
ants in this and in the companion suith, belong* to the class of tenants 
described above*, and there does not seom to be any real dispute about this 
point, though the evidence does not appear be have been specially directed to 
elucidate it.** • , 

It has been contended before us that as the District .ludge has found as a , 
fact that the defendants are permanent tenants hound to pay a reasonable 
rent* this Court is bound by tiiat finding. This might l)e so. if tiie finding 
were based on evidence. In the present case it is admitted that the facts 
recorded ” by the Subordinate Judge regarding short and kliaui landy generally 
are not based on any evidence. He regarded the division i)eiween shcri and 
khata lauds and the rights exereJised by the holders of tlse latter as notnricjis, 
Plaintitf divSputed and still disputes that notoriety. Hut it was argued before 
us f jr the respoitdent-defendants, that in the appeal in the District Court there 
was no real dispute, — in fact, it w^as admitted that there was a well-known 
distinction between shcri and khata lands, and that the holders of the latter 
exorcised the rights described by the JJistrict Judge, which exercise is good 
evidence of fixity of tenure at a reasonable v^nt. No doubt, if the appeal was 
conducted in the District Court as if all the fuels recorded by the Suhordinatfi 
Judge were admitted, the plaintiff cannot in second appeal question those 
facts. But the language used by tiie Distiict Judge will not hear this con- 
struction. No doubt the plaintifi* or ins pleader iuay have admitted that the 
defendants did belong 'to the class of tenants described generally as khata 
. tenants ; hut it would be ditVicult, in the face of the grounds of appeal as 
^ reborded by the District Judge? to hold that it was admitted tliat the distinction 
drawn between shen and khata C482J tenants was correct, or that every khata 
tenant, as such, exercises the rights described by the Subordinate Judge. There 
may not to the District Judge liavo seuinod to be any real dispute as to the 
inclusicxi of defendants in the class of tenants described as khata tenants, but 
that can hardly be taken as an admission that all the details of the descrip- 
tion are correct. Whatever may have ’been the “ point," to the elucidation 
of wh|ch (the District Judge says) the evidence did not appear to have been 
specially directed, it can hardly have been the exercise by khata tenants 
generally of certain rights, for it is ailmitted before us that th(3re was no 
evidence at all on this point. Under these circumstances it is clear that the 
decision of the District Judge must he taken as based neither on evidence 
nor admissMon, and, therefore, not binding in second appeal ; and tlie case must 
accordingly be remanded for proper enquiry. ^ 

It may be remarked that the distinction drawn by tlio District Judge 
between sheri and khata lands, and Hhe rights and privileges assigned by him 
to the latter, were intended by iiim to apply solely to those khata tenancies in 
. which there is no express contract between landlord aiicD tenant. Updor 
secliioo 85 of tlie*Land Kevonuo Coda (Bombay Act 'V of 1879), it is incumbent 
on every superior holder of an alienated village in whicli there exists an here- 
ditary patel and village aepountant to roceiVo his' dues on account of rent or 
land revenue from the inferior holders through tho said village otlicers. By 
section 3 ‘ inferior holder ’ signifies a holder liable to pay Iho rent or land 
revenue to a superior holder, and ‘ tenant ' signifies a person who holds by a 'I 
right derived from a superior holder called his landlord. Thus -a Ipuant is an i 
inferior holder, whose superior holder is his la^lord Now it is easy to con- | 
oeive case of land of which tenant-rights faifve lapsed to the inamdar, buti’ ^ ^ 
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i whioh he does not wish to cultivate by his farm servants ; acooHingly he leases 
' it, say, on a lease^ for live years to a tenant, with power of re-entry at the 
expiration of the term. It would be absurd to say that this tenant is a per- 
manent tenant whose rent could never bo enhanced beyond a reasonable rate. 

' And yet the land would be “ kkata or ryatwar land hold by la recognized tenant;” 
the tenant's name is recorded <as kliatedar as in Government villages it is 
[Mb] a ' registered tenancy ttie landlord is prohibited from collecting the 
rent otherwise than through the village officers. In the same way the landlord 
may, by a permanent lease, have expressly bound himself never to enhance the 
rent. Therefore when it is said that the holders of khata lands as such have 
rights of alienation, transfer and inheritance, the reference must be solely to 
those khata tenants who do not hold under express contracts. There is nothing 
to show that in the village in which are situated the lands now in dispute, there 
are any sheri lands properly so called. All the lands may be khata holdings. 
The plaintiH inamdar deposed in Suit No. 883 that there were no sheri lands,. 
It is possible that the tenants of some of these lands, though they are not 
mirasdars, have by local usage in virtue of their length of possession and 
uniformity of payment of rent or otherwise acquired a right to ‘hold in perpetuity 
their lands on payment of rent ascertainable by local usage. The District Judge 
in the cases now before the Court has not arrived at any specific fihding as tJ 
how many years the defendants Und tlieir predecessors in title have hold their 
lands, and as to whether any of the lands were taken up when more waste, and 
brought under cultivation at great expense. These are important elements in 
the consideration of the question whether there is any limit to the landlord's 
right of enhancement. It is not enough to say “ if the lands were taken up, 
Ac.,” " if the tenants have spemt capital, Ac.” ; and ” it would appear to«be admit- 
; ted that defendants did take up the lands and dickspond capital.” Clear definite 
admissions or findings are required on importer: t allegations made by defendants 
in support of their pleas. Tne Subordinate Judge held that there had been 
enhancement in respect to some of tfiese lands ; so a clearer finding by the Dis- 
trict Court is necessary than iihe general statement ‘‘ if we find that thq rayats 
in an inam village have been cultivating the same lands for generations at a 
practically uniform rate, Ac.” 

Then comes the important question whether khata tenants who hold^uhaer 
no express contract reserving or limiting the right of the landlord, have possess- 
ed and exercised the rights of mortgiging, transferring and alienating their 
lands to other people, the holdings being lieroditary, and the inamdar never 
[W4] challenging those rights or interfering with their exercise. The best 
evidence, no doubt, if procurable, would 1^ evidence of custom in this'particular 
village ; but evidence as to similar tenants in similar villages must not be 
excluded. As was said in Pyataprav Gujar v. Bayajt, I. L. R., 3 Bom., 141 at 
p. 144, does the tenure by which the laijds are hold impose, according to ike 
customary law of the district^ any and what limits upon the power of a grantee 
; from the Govern monk in inam to enhance the rent or assessment payable on 
account of the saW lands ? In Baba v. Vishvanath, 1. L. R., 8 Bom., 228, the 
. plaintilT was the same plaintiff as in tho present caso.s ; but the defendant plead- 
ed that he was not bound ^ver .to pay anything beyond the fixed rent of 
Bs. II. He did not plead (as here) that he was (viiling to pay a reasonable 
rent, and tho important question of local usage was not raised. 

We may *romark here that we do not agree with the SubordinEfte Judge 
that, if the lands were leased to the tenants at a time before tho inamdar had 
accepted *the provisions of the summary settlement, the tenants must necessarily 
be presumed to have entered on their tenancy under a belief sh^ul^ the 
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inam lapse tiO Goveriimebtt their rent wodld not be enhanced beyond a reason- 
able rate, and, therefore, the pitisent fnarndar is bound to give effect to that 
understanding. The defendants raised no such plea, nor apparently was it accept- 
ed by the District Judge. Nor do we agree with the Subordinate Judge that 
mirasdars in ah inatn village can always claim to h*old at a fixed rent. As 
stated in Lakshman v. Oanpatrav, 1. L. R., 3 Rom., 145, note, an inamdar can 
enhance the rents of mirasdars within tlie lim*its of custom. In the present 
cases the tenants, though found not to be mirasdars, claim tlie same right. 

Lastly, it must be noted that in these cases a distinct issue was raised as 
to what should be the limit of the rent, if the inamdar's power of enhancement, 
is limited. We do not think that this should be left to bo doterrnined in execution 
proceedings. As the cases must go down, we think that the question should be 
decided in the trial, if the inamdar's right of enhancement is found to be limited. 

[ 485 ] In order that the vf^rious questions above indicated may be duly 
investigated, we reverse the decree of the District Judge and remand the case 
for a further investigation with reference to the above remarks, with power to 
take such fresh evidence as may be necessary and legally admissible. Costs 
throughout should bo disposed of on the further trial in such manner as 
may be just. 

Decree reversed and case remanded. 
* , 

NOTES. 

f As regards fixity of rent, see also (1899) 1 Bom. B.R., 373 ; (1903) 5 Bom. L.R., ISG.J 
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APPELLATE CRIMINAL. 


The. 3rd August, 1892. 

Present : 

Mr. Justice Jardine and Mr. Justice Telang. 

Queen-Empress 

verstis 

Bhiina.’* 

Evidence Act (/ of 1872), Sees, 25 and 25 — Gonfessioji — Confessiun made td 
<i police paid, admissibility of — Evidence— Police officer. 

A police patol is a police officer within the meaning of section 25 and 26 of the Indian 
ETidence Act (1 of 1872). A confession made to a police patel is iDadmissiblo in evidence. 
Appeal against tlie conviction and sentences passed by Rao fiSaheb YenkaVao 
B. Inamdar, Joint Sessions Judge of Bijapur, in the case of Queen-Emprass v. 
Bhima bin Hanmapa. . » 

The accused was charged under section 457 of the Indian Penal Code with 
house-breaking by night with intent to commit rape, and undQr section 354 
with assajilting the complainant with intent to outrage^ her modesty. 

At the trial the prosecution tendered in evidence a confession made by 
the accused to the police patel in the presence the punch. * 

vJ . ; x . ^ • Criminal Appeal, No, of 1892, 
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The Sessions Judge admitted thk confession on the gicound that the police 
patel was not a police officer within the meaning of sections 25 and 26 of the 
Indian Evidence Act. 

On this confession as well as on other evidence in the case the accused 
was convicted under sections 457 and 354 of the Indiacf Penal Code respect- 
ively, and sentenced to rigoroils. imprisonment for one year for the first 
offence, and for six months for the second. 

[486] Against this conviction and sentences the acccused appealed to the 
High Court. 

There was no appearance for the Crown, or for tlio Accused. 

Jardine, J. ; — The Joint Sessions rludge admitted evidence of a confession 
made by the prisoner to a police patel, holding that a police patel is not a 
police officer within the meaning of sections 25 and 26 of the Indian Evidence 
Act. He thought this novel view of the law is supported by the cases of Queen- 
Empress v. Kama Papi, I. L. R., 7 Mad., 287, and The Empress v. Bamaiijiyya, 
I. L. R., 2 Mad., 5, on village Munsifs in the Presidency of Madras. But these 
cases are decided on the view that those Miiusifs are Magistrates and not 
police officers, which cannot be said of police patels in this Presidency. Vide 
the Bombay Village Police Act, 1867. We follow Queen v. Hurrihjle Chv eder 
Ohose^ I. L. R., 1 Cal., 207, in w^iich it was hold that the term “ police officer 
in these sections should be read not in any strict technical sense, but according 
to its more comprehensive and popular moaning, and wa are of opinion that, 
the evidence of the confession was inadmissible. But as tho conviction can be 
sustained on the remaining evidence, we dismiss the appeal. ; 

Appeal dismisse^^' 

' fr 

N0T£» 

( A village chowkidar was not treated as a police officer in (1897) 2 0. W, N., 71.1 
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APPELLATE CIVIL. 

The 11th August, 1892. 

Present : 

Mr. Jdstice Bayley, Chief Justice (Acting), and Mr. Justice Oandt. 

c Bhaskar Purshotara and others (Original Plaintiffs) Appellants^?^' 

versuH 

Sarasvatibai (Original Defendant) Respondent.’' 

' Hindu laiu -Verbal gift of immoveable property — Deaths/ the donor — 
Po.^session given to the donee by the son of the donor. 

One Gancflh Vithal, being ^osses.4od of certain landfl wh^cb were his aclf-aipquired property, 
died in 1878, On his death bed he told hfs non, Purehotani Ganesh, (the plaintiff’s father), 
to give these lands to his (Oanesh Vithal s) daughter, tho defendant. In the following 
year (1879) Pur.shor,im by a registered deed of gift gave the lands to tho defendant. The 
deed contained ‘the following recital t Q ur vadil (father) Ganesh Vithal has made a gift 
to you of his self-acquired lands Nos. lOl and 102 of Mauze Vadgaon for your own and your 

♦ Secoi^d Appeal, No. 337 of 189^, , 

^ ' ’ , ( -ai 

■' . ' 31^:^;?. 
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cm] cbi]drcn*f{ maintenanco, and haR directed me (Pursfaotam Ganesh) to execute an 
insLrtimoiit according;; to law. I (PurBiiotatn Ganesb) hereby execute a deed of gift to you.” 
Shortly after the exeeution of this docuipent, the defendant was put into posac.ssion of the 
lands, and aho admittedly contiriiiod in possession down to the eommencement of this suit 
in 1888. The plaintiffs, iwho wore the minor children of Pnrsb4>tam Ganesh, now sought to 
recover these lands from the defendant, alleging that on the death of their grandfather, Ganesh 
Vithal, the lands had devolved by inheritance upon his son Pursbotam (their father), and 
contending that the latter had no power to make a gift of them to the defendant. The lower 
Court found that the question of Purshotam’s competenev to give the lands did not arise, as 
they had already boon given to the defendant by hi^s father, Ganesh Vithal, and that 
Purshotain was simply an instrument in carrying out tho wishes of father, and in 
executing the deed of gift to the defendant. On appeal, the District Judge considered that 
tho point for determination was whether the gift by Ganesh Vithal to the defendant was valid 
by Hindu law, not having been accompanied by possession. He bold the gift to be valid. 
(On special appeal to tho High Court, 

IJeldt dismissing the appeal, that whether the gift by Ganesh Vithal to tho defendant 
was to 1)0 regarded as a gift, possession being afterwards given to the defendant, or whether 
Ganesh Vithal was to be regarded as having constituted himself a trustee and having made 
Purshotam a tru^itee to carry out his wishe^, the defendant w&s in lawful poase«sinn of the 
lands, and Jliat the plaintiffs had neither by Hindu law nor otherwise, any legal or f’quitablo 
claim to have the deed of gift to the defendant cancelled. i 

Second appeal from the decision of T. Ilart^Davies, Acting District Judge 
of Poona. 4 

Suit to recover land and to set aside an alleged gift. Theplaniiffs alleged 
that the’lands in question wore tho self-acquired property of their grandfather 
Ganesh Vithal Gharpuro, and that a^ter his death his son (the plaintiffs’ father), 
on whom the lands devolved by right of succession and inheritance, made a 
gift of them to his sister, the defendant, under a registered instrument of gift. 
The plaintiffs contended that the property being ancestral in the hands of their 
father* he had no authority to make a ^ft of it under the Hindu law ; they, 
therefore, sought to set aside tho gift and to recover possession of tho property 
from the defendant. • 

The defendant contended that the gift to her was a valid gift. She stated 
that owing to her father’s death he had not delivered possession of tiie land, but 
that after his death she had been put into possession by his (the donor's) son, 
[488] The Subordinate Judge hold that though tho gift to the rlofondant 
was not accompanied with the delivery of possession at tho time it was made, 
nevorthefess as possession was subsequently delivered, the gilt was valid under 
Hindu law. He rejected tlio plaintiffs’ claim. ^ 

Tlie plaintiffs appealed, and tho decree being coutirmod by the District 
Judge the plaintiffs then preferred 4jhis second appeal. 

(Facts in addition to those stated above a^iear in tho judgment.) 
Purushottain Parashuram Khare, for the Appellants (Plsvntiffs): -Delivery 
of possession ty a donor and tho acceptance by the donee are essential to 
constitute a valid gift under tho Hindu law — VasudfiV v. Naraycm, 1. L. R., 7 
Bom., 131; Harjivan Aniundrain v. Naran WoLrihhtii, 4 Bom. II. C. Rep., A. C, J., 
31; Laluhhai Surchand Bat Amrit, I. L. R., 2 Bom. 299 ; Mayno's Hindu 
Law, paras. 351, 352. In this case the donor Ganesh did not deliver possession. 
Tho gift is, therefore, invalid. Moreover, on tho death of Garfesh tho lands in 
question devolved on his son (the plainJbiffs’ father) and were ancestral property 
in his hands. Ho could not, therefore, alienate it by way of gift to his sister 
(the defendant). 
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Tlio case of Kali Das v. Kanhyh Lai, L. R,, 11 I. A., 218; I. L. R., 11 
CaL, J21, is disfciDRuishablo. There the object of the gift was not in the 
possession of the donor and the dispute waa between the donor and a stranger. 
But in this case the donor Oanoal) was in possession of the property and could 
have given possession trs the donee. Furtlier, the dispute hero is between the 
donor’s representatives and the' donee. Ganesh no doubt directed his son 
Purshotarn to execute a deed of »gift. Purshotam, however, could not legally do 
so, for as soon as the property eamo to him, it became ancestral in his hands. 
Ganesh died without effootuallv completing the gift, and the subsequent delivery 
of possession by PurshotaTii could not validate his father’s incomplete gift. 

Vishnu Firishva Jlhaiavdplcar, for the Respondent: — We rely on the case of 
Kali Das v, Kanln/a LaK L. R , 11 I. A., 218; I. L. R., 11 Cal., 121. At the 
time of milking the gift the donor was on liis death-bed at Poona and the pro- 
[4893 porty was 30 miles distant from that pfaco. Under the circumstances 
the lionor did all in his ]iowor to complete the gift. By directing Purshotam' 
to execute a deed of gift to the defendant, Ganesh made him a trustee for her. 
Purshotarn carried out the trust, and after his father’s death ho was in pos- 
session of the property on behalf of the donee and not as his father’s heir. 
The following cases were' cited : — Mrhp.ral? v. Tajudin, I. L. R., 13 Bpm., 150 ; 
Dharmodas v. Nistarmi Das?, 1. R., 14 Cal . 446 , Mahomed Uuhsh Khan 

V. Ilosseini Bihi, 1. L. R., 15 Cal., 684. 

Cur. adv. V7iU. 

l\th August 1892. Bayley, C. J. (Acting) : — This suit was instituted hy 
the plaintiffs, who are minors, through their mother and next friend Luxmibai 
against the defendant, wlio is sister of the plaintiffs’ father, Pur«hotai:q Ganesh, 
to recover possession of t wo iiieces of land, measuring, respectively, 21 acres 
16 gunthas and 25 acres 36 gunthas, at Vadpaon, in tlie Maval Taluka of the 
district of Poona, winch tlhiv stato in tlien plaint was the self-acquired pro- 
perty of their gramlfatlior Ganesh Vithal, and which on his death devoivt3d 
upon their fatiior Pur.sln.tam m right ot succession and inheritance, and of 
which lie made a gift to his sister, the defendant, under a registered instru- 
ment of gift, which by Jlindii law he was incoiniiotent to do. They pray for 
a declaration that th(jir father had no authority to transfer the land in dispute 
by deed of gift, and for a cancellation of the deed, and for recovery of posses- 
sion of the property in dispute. They also ask for mesne profits and the costs 
of the suit. 

The defendant by her written statement said that the lands in dispute, 
wdiich wore the self- acquired property of Ganesh Vithal, wore given to her ai 
a gift ; that plaintiH's’ father with the (fonsent of their mother setting aside 
Gaiiesh’s Uct and receiving Rs. 1,800 got the defendant to have the instru- 
ment executed in her favour in the form of a deed of gift ; that the reason of 
the instrument being executed in that form was that there were disputes 
going on bet.woou defendant ai!M her husband in regard to her maintenance, 
and that, in order, that the amount of her stridhan might he .secured, she paid 
a part of the amount [490] of her stridhan and got the instrutnent executed, 
which was not really a deed of gift, though the plaintiffs have described it to 
be so, and that, in the event ftf its being decided that the present suit will lie, 
the plaintiffs are not entitled to possession of the lands unless the sum of 
Rs. 1,800 and tjie costs of suit are paid. 

Amongst erther issues the following were framed by the Subordinate 
Judge : — 

4. Whether the minor plaintiffs’ father had authority to make the 
alleged gift, and whether the lands, the subject of the alleged gift, were the 
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self-acquired property or the ancestral property of the plaintiffs’ grandfather, 
and whether he had made a gift of the same ? 

5. Whether the alleged deed ef gift is proved ? 

The Subordinate Judge found on tho 4th issue thsit tho lands, the subject 
of the gift, wore the feelf-acquired property of tliu pliiiUtdts’ grandfather, who 
had made a gift of the same ; on the 5tli issue ho found that tho deed of gift 
was proved, and rejected the plaintiffs’ claim with costs. 

The plaintiffs appealed on the grounds that it was wrong to hold that 
tho grandfather had made a gift of tho lands ; tliab the gift, if made, was not 
legal, as it was not accompanied by possossioii ; and that tlse »widonco was 
wrongly weighed. 

Tho District Judge considered that the point for dotunnination appeared 
to bo, was tho lower Court correct in holding that tiie gift, liy the grandiatiior, 
which was without possession, was valid under Hindu law? Nofurtlier issue 
was suggested. 

The District Judge held that tiio actual delivery and aceoptanccs was made 
after Ganesh’s doAth, so that it was doubtful whdthor his gift was a valid one 
or not ; that on the general principle oj* Hindu law that a father’s promises 
are looked upon as binding, and that his dying fliroctions should he obeyed, 
this gift by his son must be hold bo he valid,* iJj vvas inelnied to think that 
the rule that possession must bo given during the dor.vjr's lifetime is nob of 
universally binding application, and that il ilie gilt is sufficiently proved in 
other w’ays it would bo valid. •Accordingly he t}»onght tliat- the gift by 
tho gcandfatber [Ml]- w^as valid, and as to the hu-t of tiio gift, liicro was, 
ho thought, no doubt on tho evidence wincii hciicved hy the Subordi- 
nato Judge, supported as it nvas h>' the rocital in tiio deed of gift hy tlio 
grandfather’s son Dursiiotam. He did m>b think MmI tlie transucLion as to 
Ks. 1,800 rendered tho gift by tlio grandfather hiv did. und on dismissed the 
appeal with costs. Tho jilaintitfs specijdl> appealed U> tlie High Court, and 
on thojirgumonb before us it was contendhd on ttioir beiiaif tfnit the gift by 
Ganesli Vithal not having been accompanied by possession must lail. 

The lower Courts have found that the piaiotifVs grandfathei’ Ganosh Vithal 
on his«doabh-bed told his son Purshobam (the plainl tG father) to give the lands 
in dispute to the defendant (daughter ol Gaiujsh and si^ter of Pursluitain). 
Ganesh died a few days afterwards in 1878 Purshotain in IS79 hy registtired 
deed of gift, as to the execution of which tiiore wti^ no dispute, gave the property 
to defendant. The deed contained this recital : ' Our vadil (father) (ffmosh Vithal 

has made* a gift to you of his 8oif-ac<]uired lands Nos. 101 and 102 ol maujo 
Vadgaon for your owm and your children’s mainfct nanco, and has fjiro--tod ^no 
(Purshobam Ganesh) to execute an instrument according to 1 iw. 1 Jikirshotam 
Ganesh) Ifereby executes deed of gijt to you.” 

Tho Subordinate Judge states that Purshobam in his evidence alleged that 
the deed of gift was executed by him without any diroction /rom lys father so do; 
bub the Subordinate Judge has held that such allegation was ImIsc, as besides tlio 
recital in the deed of gift above quoted, the plaintiffs’ witness No. 10, llari 
Dhonddov, tho writer of, it, deposed that he wrote the wiu’ds “that tho 
lands wore given to defendant by defendant’s father ” at tlie instance of 
defendant, and that Purshotara gave his assord. to ‘Jio insertion of those 
words. •The writer also stated (says tho Subordinate Juflge) tiuit tlie 
clause restricting the alienation of thp lands was iiiserti‘d ui the deed of 
gift at the instance of Purshotam. The Subordinate J udge said that defendant’s 
witnesses, Hari Ganesh Josbi, maternal unclo"^ of defendant and Pursliobam, 
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Hari bin Govinda, tenant of the lands in dispute, and Doorgabai, who lived in 
defendant’s house and [492] who said she used to go and soeGanesh Vithal 
during his last illness, all deposed that Galosh Vithal made a gift of the lands 
to his daugliter, and that he did not see any reason for disbelieving such 
witnesses on this point,, especially because they fully corroborated the recital 
in the deed of gift that the landa^ had been given to defendant by her father 
Ganesh Vithal. ,, * 

The District Judge, as to the fact of the gift by Ganesh Vithal, concurred 
in the view of the evidence taken on that point by the 8ul>ordinate Judge. 

The Subordinate Judge towards the conclusion of his judgment said, and 
we think correctly said, that the question of the competency or otherwise of 
Purshotam in making a gift of the lauds to defendant did not arise, since 
they were already given by Ganesh Vithal, and Purshotam was simply an 
instrument in carrying out the wishes of his lather and in executing the deed 
of gift to defendant accordingly. 

Tlie Subordinate Judge found that it was proved hv Purshotam that on or 
shortly after the execution of the deed of gift in 1S79 defendant was put 
into possession of the lands in dispute, and that she admittedly continued 
in possession down to the commencement of tliis suit in 1888, a /"period jf 
nine years. r 

The Transfer of Property Act (No. IV of 1HH2) is not. yet in force in 
the Bombay Presidency, and the fact that the gilt by Ganesh Vithal was a 
verbal one is no objection to its validity, if s^uch gift was in other respects in 
accordance with Hindu law. In Balaram v. dppa, 9 Bom. II. C. Hep , 121, 
Sir M. WEbTROPP, C. J., in delivering the judgment of the Court says: “ We 
lijust recollect that by the law of Hindus, who cconstitutc the great majortty 
of the population and laudlioldors of this country, a cieod or writing is 
not necessary to effect the transfer of '‘land. That transfer may be fully 
effected by verbal contract or gift, if accompanied by possession -(j Moore’s 
1. A., 267 ; 1 Mad. H. C. Rep.,* 100.” Is, then, tl»o eiioumstanqo tliat 
in the present case the defendant was not put into possession of the 
lands in dispute during her father’s .lifetime, l)ut only in i-he year after iiis 
death, fatal to her right to retain them as against the plaintiffs ? Tiioro are 
[493] decisions in this Court that according to Hindu law, in order t6 give 
complete validity to a gift of land a& between donor and donee, the donee mnst 
be put into possession. It will be sufficient to (]Uoto a recent dcscision in 1HH2 
on this point. In Vasudev v. Narayan, I. L. 11 , 7 Bom , i:U, at pp. 

Sir Charles Sahgpint, C. J., says: “Wo think the language of, the texts 
set out in fixtenso in Rargovan v. Narran^\ Bom. IT. C. Hep. (A. G J.), 31, and 
at 4 )ages 327 and 328 of Mr. Justice West*S judgment, 1. L. H., 2 Born., is too 
clear and express in requiring delivery and accopiaiice of the subject pi the gift 
to bo effected in the case ol land by putting the donee into possession in order 
to give complete validity to a gift as between donor and donee, and their 
authority in thoif literal terms has been too frequeriMy and too long recogni^z- 
ed by judicial decisions to allovy of that ceremony (in some form or other) 
being dispensed with otherwise than by legislative enactment.” The case of 
Dharmodas Das v, Nistartni*IJasi; I. L. K., 14 Cal., 4,46, which came before the 
High Court at Calcutta ir: 1887, was decided on section 123 of the Transfer of 
Property Act, JV of 1882. There a man shortly before his death had in 1883 
executed a deed of gift o/ certain land in favour of Ids daughter, but it* was not 
shown that possession of the property, was delivered to her during her father’s 
lifetime, i, In a suit by the daughter to recover possession, the District Judge, 
upholding the decision of the Munsif, held that section 123 of the Act was 
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applicable to Hinclua, and that delivery of f)oss03sion was no longer, if it ever 
was, necessary to make valid a gifft of immoveable property among Hindus. 
The High Court, consisting of MlTTE^ and Beverlby, JJ., supported the view 
taken by the District Judge and said (p. 488) : “ We may, however, state here 
that it is by no means c^ear under the Hindu law that, to make a gift of 
immoveable property valid and complete, deliveiy of possession is essontially 
necessary. What is laid down in the Hindu*la\v is this, that to constitute a 
valid gift there must be acceptance by the donee, and one of the modes of 
acceptance in gifts of immoveable property is delivery of possession on the i)art 
of the donor and receipt of possession by the donee.” In Maharajah Mcheshur 
Buksh Singh v. Mussamut [494] Gunoon Koonwar, fi C. W, K., 2i!'j Civ. Rul., 
decided l)y Kemp and MarkEY, JJ., in 1866, it was held tirat the absence of 
seisin is no objection to the validity of a gift by a Hindu. 

Mr. Mayne in his valuable Treatise on Hindu law, section 351, says that 
few propositiuns have been laid down with more confidence tlnin thci dociviuc 
that under Hindu law a gift is invalid without possession. Yet Hindu law 
properly so called, appears to lay little stress on any such rule as spncially 
applicable to gifts. 'Gifts, he says, have always been favoured by the Brahmin 
lawyers, for the obvious reason that thej^’ were generally made ti.> Brahmins 
The early safljes, says Mr. Mayne. discuss the Law of Gifts with spcioial refer' 
encse to tlieir liability to resumption. That dSponds on the purpose of the 
gift or the sfiecial circumstancos of the giver, and he then proceeds totiuote the 
various dicta of the sagos on the point. 

During the argument before us,* Mr. Kharo, pleader for the piauititls, called 
our attention to the evidence of llari bin Govmda, the teruint of the iands in 
dispute, who had been present when Chii>e8h Vithal had made the gift to the 
defendant, a witness whose st’atement the lower Courts saw no reason to 
disbelieve, who stated in cross-cxaminjition that Ganesh Vithal said that iie 
bought the viropcrty to give to his daughter, that if he recovered he would 
exocuto a document to lier, if not “you (Purshotamj and rny own wife are to 
execute if deed in favour of the daughter.” Clearly, therefore, Ganesh Vithal 
liad no intention of rosuming his gift. Mr. Mayne in section 351 quotes 
Huritii as laying i down broadly that “ a*promiso legally made in words, hut 
not per[,ormed in deed, i.s a debt of conscience both in this world and the next ” 
That text i.s given in Colelirooko's Digest, Vol I, p 4.17. At page 414 of tlnit 
Digest another text of Harita is quoted ; “ Ho who gives not what he has 
promised, and he who takes back wliat he has given, sink.s to vfiriou.s regions 
of torment, and springs again to birth from the womb of some brute animal.” 

It i.s slated by the District Judgs^ that the gift was made hv (^anesh 
Vithal when on his death’ bed. His daughter, we were [495] told, WHS Iivir^» 
with liirn at that t^me, and the District Judge stated that the land.s iu question, 
theolijoct of tlie gift, were about 30 luilos distant from the residence of the 
donor and donee. 

A donatio mortis causa of moveable property is rocogFiizodjn Hindu law — 
1 West and Buhldr, 219, (3rd Ed ). At Vol. II of that work, p. 747, [Note 
(a)l , it is stated that “ a father’s promises are looked on as binding, unless the 
performance of them would prevent the fulfilment of some still more snered 
duty. But that the Courts will not enforce sucli obligations except subject to 
the conditions of the Statute law where that is in force.” « 

In 18^8, wdion this gift was made, there was not, nor is there y(3t in the 
Mofussil of this Presidency any legislative enactment applicable to a gift such 
as the one now in question. Wo may here notice the case of Kumara ¥pr.ndra 
V. JSabin Krishna Bose, 3 Beng. L. R.. O. C. J.^ 113. There a Hindu, when on 
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his death-bod, caused certain Goveirament papers for the sum of Es. 30,500 to 
be given to his son in his presence, saying ^ “ Bring out the papers and give 
them to my son,” but ho did not make 9 r direct any ‘ endorsement thereof. 
Subsequently being asked to endorse them he said : “ I am very weak, how can 
I sign so many papers: when I get a little strength h will sign them, what 
cause have you for being anxiovs.” Phear, J., decided that it was a good donatio 
mortis causa, which had not, the same signification in India as in England. 
The decree was allirtned on appeal, Sir BarNES PEACOCK. C. J., holding that the 
gift was not governed b\ the strict principles of English law, but by the 
Hindu law. That by English law there was a valid donatio mortis causa, but 
assuming it to l>e a gift inter vivos it was a valid gift by Hindu law. Sir BaRNES 
Peacock said (p. P22j: “ If the gift were to bo governed by the English law, 

and treated as a voluntary gift without condition, and not as a donatio mortis 
causa, I think tiie reflation of trustee and cectni quo trust was created between 
the donor and the donee.” SeeJ too, his remarks at p. 123, to the eflVJct * 
that the donor, if he had lived, or bis representatives after his death, could not 
at law have compelled the donee to have returned ti«o Government papers. 

[496] We think it cannot be denied that the decisions in this Court as to the 
necessity for a donee to he put into ^;ocs 0 ssion in order to give comjploto valid ity 
to a gift of land aecording to Hjndu law have been more or loss alTocted by 
the case of Kali Das Mullick v. Kanhya Lai Pundit, L. K., 11 1. A., 21H, decided 
by the Judicial Committee of the Privy Counciliri 1884. Three of tlie l^ombay 
decisions reported in 4 Bom. II. C. Rop.^ A. C. J., 31 , 7 Bom. Jl. C. Rep., 
A. C. J., 4 ; 10 Bom. H. C. Rep., 491, wore criticised and explained in the judg- 
ment in that case. It was strenuously argued before the Judicial Committee by 
Mr. Doyne and Mr Mayno that the deed of gift, which was the basis of the 
plaintiff’s title, was wiioily invalid, as the donor was out of possession at the 
time, and no possosr^uni was ever given * 1*0 tno donee, and that a gift by a Hindu 
is invalid, without dolivoi’y of possession and acceptance. Their Lordsli'ps, 
however, held that hv Hindu law gift of property, whether moveable or im- 
moveable, may ofjei ate, where no question of resumption arises; to giv’e to the 
donee a right to obtain possession, and is not invalid by reason of its not being 
immediately followed by possessiou'; and, therefore, that where a donor had 
done all she could t^) complete the gift, was a party to the suit to sot^t aside 
brought by a plaiiitiff claiming adversely to both parties thereto, and admitted 
the gift to be complete, it was hold that such a gift could not he set aside as 
utterly invalid because the donor was out of possession, and no possession was 
ever given to the donee. 

In a case tl’at came before the Judicial Committee of the Privy Council 
ii4 1888 -Mahomed lUifcsk Kkanv. Uosseini bibi, L. R., 15 1. A., SI ; I. L. R., 

15 Cal., G84 -wluiru the<iucstion was, whether a gift, assuming onet^o have been 
made, was good by ^lahomedan law, tboif Lordships say (p. 95) : ‘ The other 

point was, that the gift was invalid because possession was not given. That 
subject v\as con*’id<Te*l in a case which came before this Board in 1884 — Kali 
Das Mullick v. Kanhya Lai Pundit, L. R., 11 1. A., 218. There it is stated 
that the principle on which the rule rests has nothing to ilo with feudal rules, 
and that tiie European’ analogy is rather tq be found in the cases 
relating to voluntary contracts or transfers, [497] where, if the donor 
has not done all he could to perfect his contemplated gift, he cannot be 
compelled to* do riiottc. In this case it appears to their Lordships 
that the lady did all she could tp perfect the contemplated gift, and 
that nf>thing more was required from her. The gift was attended with 
the utmost publicity, the ^hibhanama itself authoriises the donees to take 
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possesBion, and it appears that in fact they •did take possession. Their Lord- 
ships hold, under these circumstandea, that there can l)o no objection to the 
gift on the ground that had not possession, and that she herself 

did not give possession at the time.’* 

The question as to *tihe right of the defendant in t!io |^rosont case to retain, 
as against the plaintiffs, the lands, possession of which m fulfilment of his 
father’s directions was given to her by her brother L^urshotain in L879, the 
year following that in which Ganesh Vithal died, miiv, wo think, be regarded 
from another point of view. The Subordinate rludgcs, it will bo roinembored, 
considered that the plaintiffs’ father Purshotam simi>lv an instrument in 

carrying out the wishes of his deceased father Ganesh Vitba! 

During the argument of the appeal before ns, the Court :iskt‘(i the learned 
pleaders whether Ganesh Vithal ^ might not he taken to have constituted 
•Purshotam a trustee to carry out his (Ganesh’s) intention V As pointed out 
to us by the pleader for tho plaintiffs, Hari bin Govinda, tlu* tenant of the 
lands in dispute, whoso evidence was considered trust worfcliv by both tho 
lower Courts, had abated that Ganesh Vithal, after saving tbar. if lie recovered 
he would execute a document, added, hut if not, Purshotam and his own wife 
were to execiijje a deed in favour of the defendant. 

The difficulty which arose in some of tho transactions, wliich in previous 
cases became the subject of judicial decision, owing to their incomplete or 
imperfect character, does not arise hero when^ overytliing that was intended 
by Ganesh Vithal to be done has.been done. In the ^(*ar after bis father’s 
death, Purshotam carried out bis father’s instruction, thus far, ho exe- 
cuted tho doaument to the defendant, and she was put in pf»MSi?ssion of tho pro- 
perty: Whether in framing that document Pur- [498]shof.am liad any power to 
insert in it the clause prohibiting the defendant from mortgaging, selling or 
otherwise alienating the lands to any onb else, a clause which tho Subordinate 
Judge says Purshotam admits wa.s written by him of his own will and was 
not inserted at the instance of tho defendant, need not now be considered. 
It is clear* that Purshotam executed the document for the purpose of carrying 
out his father’s wishes. It became necossa^ry for him to execute such deed of 
gift, since? owing to his death his father had be?c;n unable to execute a formal 
deed of gift in his lifetime, and which, had ho recovered, ho intended to 
have done. 

It must bo borne in mind that the gift and directions regarding it by 
Ganesh Vithal were, as found by tho Lower Appellate Court, made and given 
when ho was^on his death-bed. 

The case of Dufficld v, Elwcs, 1 Bligh., N. S , 197, (decided by the House 
of Lords), where a mortgage was hold a good subject of donatio mortis causa** 
shows that t^iere may in England bo a good donaUo mortis causo of an instru- 
ment which does not pass by delivery, •and tliat the executors of tho donor 
are trustees for the donee for the purpose of giving effect to the gift. In In re 
Dillon^ 44 Oh. Div., 76, which came before tho Court of Api)eal iii 1890, whegro 
it was held that a banker’s deposit note was a good subject of a donatio mortis 
causa. Cotton, L. J., and Lindley, L. J., in commenting on Duffidd v. Elwes 
say that in the case of an irwsomplete voluntary gif^ inter vivos the Court 
would not interfere to compel either the donor or his executors to perfect it, 
but that the House of Lords in Duffield v. Elwes held, and it was established by 
that decision, that the principle of not assisting a volunteer to pei'fect an in- 
complete gift does not apply to a donatio mortis causa. 

In In re Richards, 36 Ch. Div., 541, decided by^Ir. Justice North in' 1387, 
a testatrix by her will, made in 187^ bequea^ied a legacy of £150 to her 
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servant, Ellen Harris. In 1877 she uanded to Cottrell, her solicitor, a promissory 
note for £200 signed by herself and payable on demand to Ellen Harris, tolling 
Cottrell not to mention the note to any one but Ellon Harris, but 
on the [499] death of the testatrix to give it to Ellon Harris if she should remain 
in the service of the testatrix until her death. The tescatrix died in 1881 and 
had never revoked the directioii ^hich she had given to Goctrell about the note. 
It Wis held that Cottrell wa& constituted a tru-sbee of the note that he might after 
the death of the testatrix hand it over to Ellen Harris, if she fulfilled the pres- 
cribed condition, and that Ellon Harris was entitled to prove for the amount 
of thf? note in the administration of the estate of the testatrix. It was argued 
on behalf of Ellen Harris that there was a complete gift of the note to her or a 
declaration of trust of it in her favour, subject only to the condition that she 
should remain in the service of the testatrix until the death of the latter, and 
that such condition was fulfilled. On the other side it was contended that the 
gift of the note was voluntary and was incomplete ; it was only intended to be 
made, not actually made, and that the Court will not aid in perfecting an 
imperfect voluntary gift. NORTH, J., said (p. fidi) : “ It is sufficient if there was 
either a complete transfer of the property in the note, or a declaration of trust 
of it. The testatrix might have made a doclardtion of trust making herself trnatee. 
It was equally competent to her to make a third person a trustee for the pur- 
pose. It appears to me that the note was handed to Mr. Cottrell for the purpose 
and with the intention expressed by the testatrix at the time when it was given, 
which intention was never altered down to tlie time of her death, and that 
enough was done to constitute him a trustee of the note for Mrs. Brock (z.e., 
Ellen Harris) in case she should fulfil the prescribed condition..., It appears to 
me that the note was placed by the testatrix in his hands as a trustee in-order 
that he might hand it over to Mrs. Brocl: upon the happening of the particular 
event mentioned by the testatrix. It is not necessary to consider what the 
power of the testatrix might have been in the meantime, if she had changed her 
mind because she did not do so.” 

The question whether a person who purchased a Government Promissory 
Note of the nominal value of Rs. 5,000 in his own name had constituted himself a 
trustee of it for his daughter, arose in the case of IJirhai v. Jan Mahomed Khalak- 
dina, I. Ij. R., 7 Bom., 229, which [SOO] came before Mr. Justice West, and 
afterwards before the Court of Appeal consisting of Sir CHARLES SARGENT, C.J., 
and Bayley, J. Both Courts held that the alleged trust was not established by 
the evidence, and the suit by Hirbai, the daughter, wa.s dismissed, hut witlmut 
costs, the father’s intention that his daughter should have the benefit of the 
Jls. 5,000, to which, however, he failed to give effect, being clear. The law on 
‘such subject was very clearly stated by Sir CHARLES Sargent, C.J.,in delivering 
the judgment of the Court of Appeal, said (p. 250) : “ Now the plaintiff’s 

case is that, although there was no complete transfer of the legal ownerslup in 
the note, Khalphanbhoy constituted himself a trustee of the note for the benefit 
of*Hirbai, and'’that the Court will enforce the trust, althougji a voluntary, one. 
A long series of authorities in the Courts of Equity in England have established 
that, although the Court will ^ not assist an incomplete gift, it will give effect 
to a declaration of trust by the donor whoa clearly and satisfactorily 
established. The application of this doctrine to particular cases has, 
doubtless, 'given rise to much divergence of opinion ; but we think that, 
having regard to the \veight of authority, the law may now bo taken to be as 
stated by Sif G. Jessel in Richards v, Delhridge, L. E., 18 Eq., at p. 14. “ The 
principle is a very simple oiie. A man may transfer his property, without valu- 
able consideration, in one of two ways he may either do such acts as amount 
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in law to a convoyanco or assignment of tjjie property, anrl thus completely 
divest himself of the legal ownership^ in winch t^ase tho person who by those 
acts acquires the property takes it beneficially, or (jii trust, as the case may be ; 
or the legal owner of the property may, by one or other of the modes recognized 
as amounting to a valicj declaration of trust, constitute l/imself a trustee, and, 
without an actual transf(3r of the legal title, mav^so dtval with tho pro])erty as to 
deprive himself of its Ixjneficia! ownership, ancideclar.i that lu) will hold it from 
that time forward on trust for tho other person It is true lie need not use the 
words, ‘ I dficlare mvself a trustee,* but lie iiiiiyt do something vfhicli is 
equivalent to it, and use expressions which have that uiuaning ; for, however 
anxious the Court may be to [501] carry out a i^ian's intention, it is not n.t 
liberty to construe words otherwise than according to their pKarn meaning.*' 

At page 251 the Chief Justice says: “The equitable doctirino of thr, transfer 
of ownership by acknowledgment* of trust v\ hen it is sought to ost dilish. it by 
oml evidence, requires to be applied in this country with the groatrjst caution . 
and we cannot doubt that to allow an acknowledgment of trust to be f3stabiis!ied 
by tho evidence of interested parties speaking as to conversations wdiicii tof>k 
place seventeen vea^s ago, without tho corroboration derived from otho? evidence 
pointing irresistibly in the same direction, would be to introduce a most 
dangerous mbde of appreciating evddence in this country and w^^uld ofior a diroefc 
encouragement to perjury.*’ * 

In the present case no such dilliculty or danger exists. From the oral and 
documentary evidence produced before t’lo Subordinate Judge, both he and the 
Judge of tho Lower Appellate Court*havo arrived at tho clear conclusior' that the 
lands in qujijstion wore given by Ganosli Vithal to the flcfendant, and that as 
his death a day or two afterwards prevented his canying out his intention of 
executing a formal iustruineiit of gift, his son L'^urshotam executed the dood of 
gift in obedience to and lor the purposeii of carrying out the wishes of his fnther, 
and possession uf the lands mentioned in it was, therefore, given i the defendant. 
We think that Gane'sh Vithal, consideiing the dying condition lie \v.i« in, must 
be takeiT to have done all or nearly all ho ('viull to carry out Ins intention, but 
at all ovoiits that he must be considered as having coustituted liirnself ii trustee 
and also his son Purshotam a trustee to exfccute a lonnal deed of gift of t he lands 
in quefition to the defendant, although by law no formal deed was Dee.essarv. 
Why Purshotam delayed executing the document lor several months, does not 
clearly appear. When it w'as at length executed, it had as niucli binding efiect 
as if it had been executed the day alter flanesh Vithal’s dearh. In executing it, 
Pursbotaiii was carrying out the trust expressly imposed on birn b\ his lather. 
The property was admittedly the self-acquired property of (ianesii N’lMial, and 
he w^as at perfect lihorty to dispose of it as ho tfiougfU pioper, 

[502] Tlie plaintitifs in their ninth gi\)und of appeal presenti^d to l.his Court, 
object that’tho lower Court should Inaire construeil Exhibit Jb (the tieod of gift by 
Purshotam to defendant) and determined the rights of the [larties under it. No 
arguments were addressed to us as to whetlier or not tlie defendant, in Lhe events 
winch have happbnod, took moio than a lite-intercst in liu' iaiiSs in disputtf, nor 
is it necessary for the determination of this appeal lor us to considnr the extent 
of the interest which she now has in the property. We cannot gather from tho 
findings on the issues raise*! in the lower Courts or from tho judgments of the 
Subordinate Judge or of the District Judge that the ^j[ualit^' or extent of the 
defendant’s interest in tlie hinds in dispute was either argued or ^letei inined. 

Upon the whole case, therefore, aio of opinioir whethej' tlu* gift of the 
lands ill dispute by Ganesh Vithal be regarded as gift, possessian thereof 
being afterw^ards given to and taken by the defendant, Ganesh \'ithal having, as 
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it appears, bought the property t(^ give to his daughter, or whether Ganesh Vithal 
he oonsiclerod ns having constiituted himself a trustee, and as having also made 
Purshotam a trustee to carry out his wishes, that the defendant ever since 1879 
has been and still is in lawful possession of the lands in dispute, and that the 
plaintiffs have neither' by Hindu law nor otherwise any l^^gal t>r equitable claim 
to have the deed ol gilt (Exlnhit 161 cancelled or to deprive the defendant of 
her possession of the property. Consequently the decree of the Lower Appellate 
Court must iie conhrmod and r.he appeal dismissed with costs on the appellauta. 

Decree confirmed, 

" NOTES 

[ See altfu (18J7) il Mad., 10 at 17 ; (1901) P. L. tt , ^Al.] 

[503] APPELLATE CIVIL. 

The 1 5th August, 

PliKSHN'l* 

Mr. Jt:sti('K Bavley, Cuiep -Ius {Ac’ung), and Mr .Ipstice Candy. 

Annaji Daltatraya 1 (Original I'iaiiitihj Appellant 

ve.r<iiis 

Cliandrabai (0»igiiial i^elendant) Kesponclent." 

Civil Vroceduie Codr {Act XIV of Sec, Attachable interest — 

Vested remainder - Gilt — ^htt to a n'oman gives a life interest. 

The plaintiff sued have it derlan'd that a (..Lain liou^ci liable to b«' attached and 
*;old in execution of a d'‘C'r<'r t 'L l uti'jd \>\ Inin ai^ani'.l the- defendant si>i). 'Fh-* defendant, 
wlio waa 80 veais of age, fl;niui-d the h'Hisi- I'i her .ibsoliito iir’ipei'tv , alleging that liur son by 
a deed had given it to her a pr .visuei I *i‘ Ijei in imU n inei* 'I’he di‘(‘d stated that she had 
been made the owner ‘>1 the hou^^e ; Lh.u th«* donor bad no right to ii. and that it wholly 
belonged to hf’r. , 

Ifeld, that the plaint jf! WJ^^ entitled l * Ihe deelaration fnaved lor. i’lu' surrounding 
circunisLanee,-' nhowerl that the li'<u>ij wa-. reviriiide to ihe donor on tlie defendant' i diMlh. 
III. bad what lU Kngli'-h law would Iv ternird a. \est,-(j r^ inaindor ( e her di ath, and he had, 
thiirelore, a sab-afile infen*-!. during >iei life He had an irtt'Me-.t which eould »jo attached 
aut^ S'..(ld under .section *.^06 of llie tbviJ Procedure Code (Act Xl\' of lh8‘2). 

jj.j the case of gilts, :i ; in the < a-^i of wills, the well-established rule mu,-.it ,be followed 
that in tiV^ abseuee ot expres- werd< '.iiowing sueh an intention , a gdt to a v.'oinan doiis not 
confer fin*aba '-^1 inh'-t itaie-e whe-fi -In. is ►niablid to iiliunato. 

This was asuct'"'^ ajiijeal (loin (.lie <io{tisinii<o( l>. -V. D. I’olloii, JJistrict Judge 
of Belgaimi. .v^, 

The plairiti(l.-,uo»D‘J’' tleclacation that a certain lioiise, was liable to he 
attached and sold m '•**'■>«« '’I'' •’>’ I'in’ «SHinst the defend- 

ant’s son. Bavji Kaphuna’^-'’’ Boniliay Court of Small Causes. 

The defendant contetifled (hat thrf house was her absolute 

property undei' an assign ^^“fil’unatli for her separate 
maintenance. The assipnir. <^'l*owirig terms ; 

You are my adr.pt, vt urahi r®' ''''' '' <’“>'■ live together 

berc-afler. H y„u live apart I am e 'hf= P^’Per 

- * - , ^Appeal, No 'Ji!l ol IKUl. 
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timr. Hence as a provision for your suppcjrt I ha^e delivered my house to 3 ou and made you 
the owner thereof. You should live in the house and h t n to others. You may recover its 
rent direct. I have no £904j i*if?httoil. It wholly belongs to yr»u. I have this day delivered 
possession of the house to you, and caused th ' te.nant’, t) exeeuto k-'ibula^fatt in your fa^^our. 
I have not mortgaged or t'Old the liousc' to other... T fiave no riglu to do so in future. You 
will hereafter have no cUini for maintenance .igaiust^mc , Vou should .support yourself by 
the rent of the house, i h.tvo no objection to >our tnanagin;; the hoU'.o according to your 
pleasure.” 

Tho SiihonliiifiUi Ju<ige found that the house was li ihle ti sale in execMtion 
against Ravji Liagliunath =iul)]octi to the defendant's vigliL i eniov it tilf her 
death, and decreed the claim making tlio doelaralion Houglil, 

The defendant apDoaled, and the District dinige loveionii tiui d( 

The plaintiff preferred a Huiinntl appeal. 

Vaaufiiio Gopal ]ilianda)kar fur the xVppellant . -Thii nuesti whelhei’ 
tlie appellant, wdio is the judgineiit-croilibot ol Kav.ii, i.s (Ujtjtl lo radi fSte 
house m dispute in executicin of his decree 'Fiie etitKit. of the 0 made hy 
Ravji in his mothev’s favour is to , 4 iv her onl\ a Iito- jstate. ami Kavd has a 
vested right ir'. rtunainder Ihrahai \ LakHktnihcn, I fj It , M Bum., .07 d , 
Hcth Mulchand w iiai Manckn, [. Ij fil. I Boiij.,4!]i; lu DLjhclian v. IWcmcknud 
Dutt, 1. L. R.. 5 Gill., f)H4. Tnless ai expies^ powcu i f aliepatiiMi is given to 
the widow in the document i ' Gaup/ri, Liao v Lianv 

Ohandar, 1. L. R , il All . 296 Umes Okunder Strkar Znlni> b'atima, 1. |j. R., 
18 Chil., 164. The p‘’t>sent 1 ., therelore, nol. a case t ontingeiit interest, and 
consequently it does not fall under tlie jirovisions of ' n 266 {!>) of the Civil 
Procedure podo. 

• Mahadeo Chnnnaji Apie.^ for tlie Respvirideut Tliomdi tlie ilocuinont 
does not auiliorize the mol.her to alienate, srill the (pie^tion with respect to 
succession after lier deatfi is to be takAn mto considi^ration. If liavii be uot 
alive at the time, snmu other person would succtJud, but if iie be living he 
would .succeed as heir to Ins mother Hi-* iiiterest is, therefore, contingent 
and not* a vested rorniiindor . con.^equentlv the case i.s governed by .sticLion 
266 (k) of the Civil Procedure Code —Jiani Chunde) i antra Doss v. J)hunno 
Naraiii Ckuckcrlmtf a , lo W, U., Kull Bencli, 17. L"ndor the [505] docu- 
ment the son has given u)) till his rights to the property till Ins mother’s 
death, and his interest is contingent upon lii*^ surviving her. During the 
life- time of the mother, at least, iii-= interest being contirigeni, it cannot be 
sold — Liehae Tokai Shernh v. Davod Mullick Furvc.doon. H ?doore's I A., oJO, 
Under the document the mother has hocoine absolute owner, imeausc at the 
outset the (tocumont purports to he niulakt pairn (deed of cAvncrsiiip). Purther, 
in the body of the 'document it is distim'.tlv stated that slie is made the fu^.l 
owner, and is to deal with th.o property as she likes 

Candy, J. . — We are unable to ifgrne with the view taken liy tlio District 
Judge, that Rav]i had no saleable intero.'^t in tlie house, on thegiound tliat t.lio 
conveyance executed by him in favour of Ins adoptive mother \vas an ahHO^uto 
transfer of full ownership, and, therelore, Ravji’s right to succeed to the propt'rty 
on his mother’s deatli, if she stdl had an inbirest in it at t he time of her death, 
was, as a m(?re contingent iyterest, not liahU^ to attachment and sale under the 
Civil Procedure Code We think in the case of gifts a-, in the case <6' wills, that 
the well-established rule must he followed, i.a.. that in ’die ahsiuieo of exnross 
words shoAving such an intention, a gilt to a woman non'* noi> conl^u’ an alisoliUe 
estate of inheritance whicli she is omddecU''’ alienate (see llcmhai v. Lakskmi- 
hai, 1. L R., 11 Bom, 573. ;ind Koonjhchari v Premchand Duti, I.* I.. R., 

5 Cal., 684). 
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Ib may be assumed that a Hindu generally desires that an esbabe, especially 
an ancestral estate, shall be retained in his family ; and it may be assumed that 
a Hindu knows that, as a general rule at a\l events, women do not take absolute 
estates of inheritance which they are enabled to alienate {Mahomed Shumsoolv. 
Shewukram, L. R., 2 I A., 7, at p. 14). Now what are the surrounding circum- 
stances hero ? It is admitted that defendant, the adoptive mother, is over 80 
years old ; and the deed A recites that Ravji makes over to her the house in 
question (which is admittedly the only ancestral property remaining in the 
family) as a provision fc^r her maintenance. She is to support herself by “ the 
rents, (tc , of the house.” There are no words giving her [506] expressly the 
power to alienate the property. She is made ow 7 ier thereof, but that is quite 
consistent with a life-interest. We have no doubt, therefore, that the Subor- 
dinate Judge was right in liolding that the ^mrrounding circumstances show 
that the house was revertiblo to Ravji on the lady’s death. If so, then Ravji 
had a saleable interest in the house during the lady’s life. The Subordin».te 
Judge quoted a case in which the rights of an adojited son in the family property 
were, by express agreement, deferred till the death of his adoptive mother — 
see ClntJco Haghunath v. Janaki, 11 Bom U. O. Rep, 199, and this Court 
held in Second Appeal, No. 54“ of 1H88, decided 18th December 1889, that 
such rights could be attached and sola. Whatever may have been the .ulings 
under Act VI 11 of 1859, it is cle.ir that, under the present Civil Procedure Code, 
Ravji's interest could bo attached and sold. The lady had an estate for life with 
power to appropriate the profits ; and Ravji fiad what would bo termed in the 
phraseology of English law a vested remamder on her death ((’/. Bkagbutti v. 
Bholanath, L. R., 2 1. .A., 256 at pp. 259 and 260). Such a property is capable 
of being attached under section 266, Civil Procedine Code. It does not fall 
within the description of an expectanc\ or of t merely contingent or possible 
right or interest [Ume$ Gktmdcr Sircar v. Zahur Fatima^ 1. L. R., 18 Cal., 164). 

Under these circumstances we must rever.se the decree of the District 
Judge and restore tfiat of the Suliordinato Judge, with all costs on defendant. 

— Decree reversed. 


NOTES. 


I As reg.ird^ the extent and applicMtiun <)f tho presumption of oniv :i limited estate being 
convosed b> a gift to a Hnidu woman, .-re uIm. (1905) ’6'2 Gal., 1051 ; (1901) 29 Bom., 306; 
(1897)22 Bom, 984; (1894) 19 Bom.. 36, (1901)3 Bom. L. R.. 790 ; (1903) b Rom. L. 
R.,(r26. (1899) 1 Bom B R., 303, (iy0l'>) J S. 1. R , 211 , (190G) 9 0 C., 119, 


[507] APPELLATE CIVIL. 


lliC 6th September, lhU2. 

Present . 

Mr. Justice Parsons and Mr. Justice Telang. 


;^^^isha.nlal (Original Defendant) Applicant 

.. * versus ^ 

Lachmi (Original Plaintiff) Opponent.^ 


Presidency .Sma« 6’a {X.V of IcfBH), .Spc. .jr?—Z;ec?ee— Ex parte 

decree Application . aside ex parte decree— Limitation -fjimitation 

* f^‘^t (XV of 1H77), Sch, 11, Art. 164. 

Section \i of the l^re.-^idei., to ao 

ex pat te docrea. 


ppBcation, No. 110 of 1892. 
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An application to &et aside an sx parte decree passed by a Presidency Court of Small 
Causes falls within the terms of section 108* of the Code of Civil Procedure (Act XIV of 1882), 
and the period of limitation for such an application is thirty days as prescribed by article 
164 of the liimitation Act (XV of 1877). ' 

This was an ap^licatipn under section 622 of the Code of Civil Procedure (Act 
XIV of 1882). 

One Lachminarayan Makhanlal filed a suit in the Presidency Court of Small 
Causes to recover a sum of Ra. l,999-lr5-6 from the applicant Roshanlal Gokhal. 

Roshanlal was described in the plaint as residing at Hatras and i,arrying 
on business in Bombay by his miimm, Jaganath* Badridas. 

The summons issued to the defendant Roshanlal was served upon his alleged 
mumnit who it appears did not communicate the fact of r.he service to Roshanlal. 

The suit came on for hearing on the 22nd March 1892, when an e.r parte 
decree was passed against Roshanlal. 

The decree was transferred for execution to the Court of the Subonhnabe 
Judge at Aligarh, in the North-West Provinces, within whoso lurisdiction the 
defendant was res^iding. 

On the 9tli April 1892, certain property belonging to the defendanli was 
attached ill execution of the decree. 

Thereupon the defendant applied to the foamed Judges of Llie Binall Cau^se 
Court at Bombay to set aside the cx parte doereu, alleging that ho had not 
been served with the summons, and [508J that Jagaiiath Badridas was not hiR 
munim, and had no authority to uccept service on his buhalf. 

On the 3rd May 1892, this application was rejected as tirae-barrod under 
section Sf of the Presidency Small Cause Courts Act XV of. J 882 

The defendant Roshanlal thereupon made tiie present application to the 
High Court under its revisional jurisdiction- 

A rule 7iis2 was granted, calling upon the plaintifis to show cause wh\ the 
ex parU decree should not he set aside. « 

Jardiiie (with Hhaishankar Naaabhai) showed cause : — The present case 
falls under section 37 of the Presidency Bmall Cause Courts Act (XV of 1882). 
That section applies bo every decree and order of the Small Cause Court, except 
a decree based upon an aw.irvJ. An application to set aside an cx parte decree 
must, therefore, bo made within eight days as provided by that section. The 
procedure laid down by section 108 of the Code of Civil Procedure (XIV of 1882) 
and the period of limitation prescribed by article 164 of the Limitation Act (XV 
of 1887) are inconsistent witli the special procedure laid dowm in section 37 of 
the Small Cause Courts Act, They are, therefore, inapplicable under section 23 
of the latter Act. In the present case the application to set aside the ex parte 
decree was made more than a month after the date of the decree. It is, 
therefore, time- barred. 

Hart (with him Manekshak Jaka}iqirshalh) contra : — The procedure laid 
down in section 108 of the Code of Civil Procedure (XIV of 1882) is the only 
procedure to be adopted for setting aside an ex parte decree. It is not incon- 
sistent with the provisions of section 37 of the Small Cause Courts Act, which 

j j * I Soc 108 : — In any case in which a decrcp is passed eat 

Seating aside decree #.i: jigainst a defendant, he may applji to the Court by 

parte agaiiis- defondan . which the decree was made for an^order to it aside ; 

and if he satisfios the Court that the summons was not duly served, or that he was 
prevented by any sufficient cause from appearing when the suit was called on for hearing, 
the Court shall pa6.s an order to set aside the decree upon ^«uob terms as to costs, payment 
into Court or otherwise, as it thinks fit, and shall appoint a day for proceeding with the suit.] 
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contemplates cases in which a decjfoo is to be reviewed or a new trial sought. 
To such cases alono the eight days’ limitation applies. An application to set 
aside an ex parte decree is governed by ar^ticle 164 of the Limitation Act (XV 
of 1877). The present application is, therefore, within time. 

Parsona, J. : — W/i think the Chief Judge of the ^luall ‘Cause Court was 
wrong in applying to the applieetion under review the provisions of section 37 
of the Presidency Small Causp [509] Courts Act, 1882, and the period of eight 
days’ limitation therein prescribed. The application was one to set aside a 
decree that had boon passed ex parte against the applicant It comes strictly 
within the terms of section 108 of the Code of Civil Procedure, and the period 
of limitation for an application made under that section is thirty days from 
the date of executing any process for enforcing the judgment (see Act XV ot 
1877, Schedule 11, article 161). Section 108 is one ol the sections comprised 
in Chapter V'^II of the Code ot Civil Proceduie, the whole of whicii is in terms 
extended to the Court of Small Causes by section 23 of the Presidency Smell 
Causfi Courts Act, 1882, which provides that tho procedure prescribed thereby 
shall be followed, except wher(3 such procedure is iiu-onsistont with the pro- 
cedure prescribed by any specific provisions of this Act. It is aVgued that the pro- 
cedure prescribed in section 108 is inconsistent with t he procedure proscribed in 
section 37 of the Act. We cannot assont’to tnis argumonb. Section 37 deals Vvith 
new trials and revisions of decrees and orders. Tho procedure under which 
ex parte decrees may be sot aside is in no way inconsistent vvith a procedure 
under which a decree or order ma> he reviewed or a new trial ordered. Both 
exist under the Code of Civil Procedure, and there is no reason why both should 
not exist under the Small Cause Courts .\ct. In fact the intention that both 
should exist seems beyond doubt. Section 108 contains a procedur6 by which 
ex parte decrees alone can be sol aside, and its er:tonsion to blie Court of Small 
Causes would be quite meaningless if tho> could also he sob asido under some 
specific provision contained in the Act itself. Tho period of limitation allowed 
by section 37 is so short that that circumstance by itself militatos .strongly 
against the supposition that the section applies to ex parte decrees. 

We make the rule absolute. Wo send hack tho application to be disposed 
of under the provisions of section 108 of tho Code of Civil Procedure on its 
merits. Wo order the costs of this rule to b».* costs in tho application before 
the Small Cause Court. 

Ru e viade absolute. 
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t 

[810] APPELLATE CIVIL. 

The 6th ■Siptember, Ifi92. 

PRESKNT : 

Mr. Jusi^iCE Parsons .and Mr. .]ustick '^ELANa. 

I* 

» 

PitMiiibui'diis (Original Plaintiti) Applicant 

versus 

Jambusar Town Municipality (Original Defendant) Of)pou 0 nt.' 

Estoppel — Tax — Payment of a tax for one year ivitkout protest -Vainnenf of the 
tax in a subsequent year under t)rotest—-Suit to recover 
^ money so paid — Cause of action. 

The plaintiff paid a house tax, at the rate of Rs. 6 for the year 1890 without any protest. 
When the tax was sou&ht to be levied from the plaintiff at the same rate for the year 1891, 
he objected to the levy a.s illegal and exccMsive, and paid the tax under protest. He then sued 
to recover he alleged was an excess charge*of Ks, fj in respect of the tax for 1891, Hia 

claim was rejected on the ground that he was estopped <from recovering the alleged e.xcess by^ 
reason of bii having paid the tax for 1890 withouL protest 

Held, that the suit was not barred. The levy of a tax in each year gives a new and 
distinct cause of action, and the payment of the tax without protest for one year does not 
bar a suit to recover a sum paid in a subsequent year under protest on acconni of a tax 
which was not legally chargeable for that year. 

This whs an application under section 622 of the Code of Civil Procedure (Act 
XIV of LS82), 

This action was instituted by the plaintiti against the Town Municipality 
of Jambusar to recover Rs. .0, which ho allegwl to be an excess cliarge in respect 
of the house tax levied from fiim for the year 1891. 

The plaintiff alleged that his house had been overvalued for the purpose of 
the tax; that though he was liable to pay tfie tax at the rate of Re. 1 only, a 
tax of RfS. 6 per year had been levied from him for the years 1890 and 1891. 

The Subordinate Judge held tiiat as tlie vdaintitf had paid the tax at the 
rate of Rs G without any protest for the year 1890, he w'as estopped from 
recovering the alleged excess cfiarge for the year 1891. lie also hold that the 
suit was bari’ed by limitation, ilo, thorefore. roioctod tlie plaintiff ’s claim. 

Against this decision the plaintiff applied to the High Court under its 
reviaional jurisdiction. 

[ 811 ] Nagindas Tulsidas for tlie> Applicant. 

There was no appearance for the Op])onent. 

PaFSOns, J ; — The decision of the Suhordinato Judge with Small Capso 
Court powers on tJho first issue is nor, according to law. Plaintiff paid the 
house tax at the rate of Rs. 6 for the year 1890 and also for tlie year 1891. He 
sued for the recovery of wha^ ho alleged was an excess charge of Ra 5 in respect 
of the tax for the year 1891 onlv. The Suhordinato Judge held that, the fact 
of his not having issued a notice, or presmted an applicat: >n again.it tfie charge 
of Rs.G for the year 1 890, haiTctl-' that is, estopped — him from bringing the present 
suit. But this is not so. The levy of the taj; in each year would gue a new and 
distinct cause of action, and the payment of the tax without protest for one year 

* ApplicatiuB No. 100 of 189*i, 
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would nofc bar a suit to recover a sunr paid in a subsequent year under protest 
on account of a tax which was not legally charf^able for that year on the plaintiff. 

With reference to the finding on the 4tK issue (that tHe suit is time-barred) > 
we would observe that if the valuation of the plaintiff’s house was made annually, 
a fresh cause of action *in respect of overvaluation would also arise annually 
even if the valuation remained the, same ; and the fact that no objection had 
been made to the valuation for' the year 1890 would not render this suit, which 
is based on an alleged overvaluation for 1891, time-harred. It would be in time, 
provided that it is hrouf*ht within the period allowed by section 48 of the 
Municipal Act of 1884 counting from the date of the act complained of, that is, 
the overvaluation made in 1891. 

We make the rule absolute, and return the case for trial on the merits. 
Costs of this application to be costs in the cause. 

Rule made absolute and case remanded. 


[812] APPELLATE CIVIL. 

The i^7th September, 2892. 

Present': 

Mr. Justice Parsons and Mr. Justice Telang. , 

Bhasker Tatya Shet and others (Original Defendants) Appellants 

versus 

Vijala* Nathu (Original Plaintiff) Respondent.^ 

Limitation Act (XV of 1877), SrC. 19 ~ Acknowledgment — Manager of a ]oint 
Hindu f amity —His authority to acknowledge a family debt —Hindu 

law- -Manager. 

The maridgar of a. joint Hindu famil\ has authority to acknowlodgo Iho liabilit) of the 
family for the debts which he has properly contracted, so as to give a new period of liiuita. 
tion against the family from the time the ackri nvledgtnent is mide Hi* i^ an agent duly 
authorised in this behalf within tbo meaning section I9t of the Liiintatiou Act XV of 1877 
Chinnaya Nayudu v. Qurunatkain Cheiti^ I. L. R., 5 Mad., 109, followed. ■ 

• Second Appeal No. 334 of 1891. 

Sec. 19 : — If, before the expiration of the period proscribed for a suit or application in 
respect of any property or right, an ackiiovfledgment of 
Effect of aeknowledg- liability in respect of such property or right has been made in 
ment in writing. , writing signed by the party against whom such property or 

« right IS claimed, nr by some person through whom he derives 

title or liability, a new period of limitation, according to the nature of uhe original liability, 
shall be computed from the time \.'hen the ackriowlisdgineiit was so signed. 

Wh«n the writing containing the acknowledgment is undated, oral evidunco may be 
given of the time when it was signed ; but oral evidence of ini contents shall not be received 
ExplanatioJi 1. — For the purposes of thi'* section an acknowledgment may be sufficient, 
though it omits*to specify the exact nature of the property or right, or avers that the time 
for payment, delivery, performance or enjc>ynnnnt has not yet come, or is accempanied by 
a refusal to pay,, deliver, perform, or permit to enjoy, or is coupled with a claim to a set-off, 
or is add*’esBed to a person other ihan the person entitled to the property or right. 

Explanation 2,— In this section “ signed ' means .signed either personally or by an agent 
duly authorised in this behalf.] 
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Second appeal from fche decision of B»Ao B.ihadur G A. Mankar, First Class 
Subordinate Judge of Thana, A.P.; in Appeal No. 204 of 1889 of the District File. 

The plaintiff sued to recover' Rs. 632-3-3 as principal and Rs. 61-4-9 as 
interest due on a khata or account adjusted and signed hy defendant No. I on 
7th November 1885. • 

The plaintiff sought to make the defendants Nos. 2, 3 and 4 also liable to 
pay the debt in question, on the ground that "tluiy were younger brothers of 
defendant No. 1 living in union with him; and, tlierefoie, bound by his acts as 
a manager of a joint Hindu family. 

Defendant No. 1 admitted the plaintiff’s claim. 

Defendants Nos. 2, 3 and 4 pleaded that the dofd. in question was not 
incurred for tlie benefit of the family, and that defendant No. i had no authority 
to bind them hy executing tlie kivita sued upon. 

^ Roth the lower Courts awarded the plamtiri’s claim as against all the 
defendants, holding that the defendant No. 1 had contracted the debt as 
a manager for the benefit of the family, and that the khata sued upon was 
binding on all the* defendants. 

Against this decision defendants l^os. 2, 3 and 4 preferred .t second appeal 
to the llifiln Court. 

[513] Va^udei Gopal lihandarkar, for Apv>ellants : -The khata sued upon 
is an acknowledgment of a debt. The question is, whether it is a suflicient 
acknowledgment within the requirements of section 19 of tlie Limitation Act 
(XV of 1877). I contend that the manager ol a joint Uiiulu fandly has no 
authority to acknowledge a debt duo hy the family so as to keep it alive. He is 
not an “ agent duly authorised in this -behait ” within the meaning of section 
19 of the Act — Kumarsami Nhdan v. Pala Nagappa CheXti. 1. L. R., 1 Mad., 
385, and Mayne on Hindu Law, section 308. 

Rao Saheh Vamd^v J , Kirtikar for the Respondent, was not called upon. 

Parsons, J.: — The finding of tlio Court* below that tlie debt was contracted 
by the first defendant, the manager of the family, for the benefit of the family 
is binding upon us in second appeal, and lye see no reason to interfere with it 
on the ground of any presumption being illegally made, or onus wrongly placed. 

The only otlier question argued before us relates to the power of the 
manager of a joint Hindu family to acknowledge the liability of the family in 
respect of a debt which is not at the time barred by tlie law of limitation, so 
as to give a new period of limitation against the family from the time when 
the acknowledgment is signed. The answer to the questi.'ii, which is one that 
arises under section 19 of the Ijimitation Act, 1877, depends upon vvhelher the 
manager is an agent of the family, duh .luthorised in fcliis behalf, in the case 
of Kumarsami Nadan v, Pala Naqappa Cheiti, J L R., 1 Mad . 385, it was 
held that the relation of the matJaging raernher of a Hindu family to his 
co-parconora does not necessarily imply an authority upon his part to keep 
alive, as against his co-parconors, a liability which would o^lierwise become 
barVed.” This cTiso was referred to, apparently wi.h approval, by a Bench of 
this Court in Naraiiji v. Bhaqvandas, P. J , 1881, p. 238. Rinco then, however, 
the Full Bench of the Mad^'as High Court in Chinnaya Nayudu v. Outunatham 
Ghetti, I. L. R., 5 Mad., 169, has decided that “a manager has autliority to 
make payments for tiio family, he has the same authority to ackiVowlodgo as he 
has to create debts.” This later decision appears to an to he Correct, [514] 
and we follow it. We can see no practical difference hetvi^ooii the power to 
create a debt and the power to acknowledge a liability for the debt so "created. 
Ordinarily the power to do the one impliedly involves the power to do the other. 
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No greater authorisation is needed for the one act than for the other. If, then, 
by Hindu law the manager of the family has under certain conditions authority 
to coiitiact debts for which the family is liable, he has by the same law 
authority to acknowledge the liability of the family for the debts which he has 
properly contracted. This latter authority is, wo think, oTititlcd equally with 
the former to bo considered a part of the functions of that member who is 
managing on behalf of the family. Tlie exorcise of such an authority must 
often he necessary and may bo very boneticial to the family. In our opinion 
the manager must ordinarily bo liold to he an agent duly authorised in this 
behalf within the meaning of section 19 of the Limitation Act, 1877. JBvidence 
may of course bo adduced in each case of facta or circumstances to show the 
contrary, but there is no such evidence in this case, the appellants having rested 
their defence upon the allegation that the family was nob joint when the 
acknowledgment in question was made. We confirm the decree with costs. 

Decree confirmed. 


NOTES. 

t This was followed in (1894) 18 Mad., 46i> (guara^an) , (1907) 9 Bom. L. R., 1289 
(manager of a joint Hindu family) ; (1910) 2 i C.W.N., 711 • 11 C.L.J., 484 (ibid ) ; (1910) 20 
M.L.J., 803 at 811 (Court of Wards). Bee also (1901) H Bom. Ti.R., 144 ; (1894) 20 Bom., (il.j 


[ 17 Bom. 81y ] 

ORIGINAL CIVIL. 

The nth and 2drd March, IfaUH. 

Present . 

Mr. Justice Starling and Sir Charles Sargent, Kt., Chief 
Justice, and Mr. Justice Telang. 

In rc Premji Trikumdas. ' 

Givil Procedure Code {XIV of Sec, 207— Practice — Ihejh Cour*, Rule 

No. 1 SO —Order made by a Judge in chambers on client to pay taxed costs of 
his attorney — Right <f attorney to exeoute such order as a decice — 
Application under Seclton 622 of Civil Procedure Code 
[XIV of 1SS2) to review such order. 

kii order obtained from a Judge in chambers by an attorney against his client for the 
payment of costs is a decree or order, to the execution of which the provisions of Chapter XIX 
o£ the Civil Procedure Code (XIV of 1882) apply. ^ • 

[SIS] Section 207 of the Civil Froceduro Code is applicable to all the property of the 
judgment-debtor oi;t of which the decree can be satisfied either by delivery in obedience to the 
decree or by sale. ‘ • 

The words ** liable to be seized" contained in .section 2G7 of the Civil Procedure Code are 
words of description pointing out the kind of property in respect of which an enquiry can be 
held, viz., any property which is attachable under the decree*. 

Property of^a judgment-debtor which be has mortgaged i.9 prima facie liable to bo seized 
in execution of a decree against him, and the fact that bo has mortgaged it will not prevent 
its being attached and sold in erecnfcion of the decree subject to the mortgage-debt. 

• In^the matter of Saits, Nos. 657 of 1869 ; 421 of 1883 ; 374 of 1890 ; 613 of 1890; 461 
of 1891 and 680 of 1891. 
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A pc'raon may be examined, under section 5(57, in respect of property which is prima facii 
the property of tho juflgment-debtor, illtbough auoh pt^rsoii niriy allege that he is a mortgagee 
in possession of the attached property. ' 

Section 622 , of the Civil Procedure Code (XIV of lS82)does not apply to a case where 
the order of which revifew is sought, is made by tho^ tJoiirt, Tho Court referred to in 

section C22 is a Court other than the High Court. • 

Summons in chambors. 

On tho 26fcli January 1893, Messrs. Bliaishankar and K insa, attorneys, 
took out a summons calling on Preinji Trikumdas to shoA c.iu^.o why he should 
not he ordered to pay to them a sum of Rs. 6,256-2-1, being t.he balance of 
taxed costs due to them in respect of certain suits in which Mmy !i:id acted as 
his attorneys. Tho summons was obtained under Rule 183 of t!ie iligli Oourt 
Rules, which is as follows : — 

* “ An attorney, when ho has taxed his hill of costs against his client, may 

obtain an order in chambers for payment of tho sum allowed on taxation, 
and such order. may be executed under Chapter XIX of the CJodo of Civil 
Procedure.” 

On file 6th Pebruary 1893, the* above summons wnis made absolute, and 
Premji Trikumdas was oiderod to pay Mossi^. Bhaishankar and Kanga the said 
sum of Rs. 6.256-2-1. 

On the 9th February 1893. Mr. Bhaishankar Nanahhoy, tho senior partner 
of the firm of Bhaishankar and Kanga, filed an atfidavit, in winch he alleged 
that the said Prcmji Trikumdas was concealing himself, and keeping out of the 
w^y, in oVder to delay and defeat the execution of the above order passed 
against him. He farther allowed that Premji Trikumdas had mortgaged certain 
imiuoveahle property to Ids wnie, Pcomabai, and had pledged valu- t516]abl0 
ornaments to a Marwari, Jana Ookha, and that these tliree persons, 
Premji Trikumdas, Premabai, and Jana O.okha, were able to give information 
as to property liable to he attached in execution of tho said order. 

Upon this aftidavit an order was obtained on tho 9th February 1893, under 
section 267 of tho Civil Procedere Code (XIV of 1882), requiring Premji 
Triku^ndas, his wife Premabai, and Jana Ookha to attend before tlie Judge in 
chamlbers to be examined in respect of any property in their possession liable to 
be seized in satisiaction of the order of the 6th February 1893, and to answer 
all such questions as miglit be put to them, &c., and requiring tho said Premabai 
to produce all deeds and documents relating to any of iho nnmovoaide property 
mortgagee^, or alleged to have boon mortgaged, with her by the said i^remji 
Trikumdas, &c. 

Premabai thereupon filed an aflidavit in which she stated that on the 3rd 
December' 1891, Premji Trikumdas tnui mortgaged certain immoveable property 
to her, and that having failed to pay her tlie interest due on tho mortgage he 
had given her possession of the property on tho 2ist October 1892, since which 
date she had continued in possession ; and that on the 9th February Messrs. 
Bhaishankar and Kanga had attached tho said property under an order of 6th 
February 1893. On the allegations contained in this aflidavit she, on the 17th 
February 1893, obtained a*summona calling on Messrs. Bhaishankar and Kanga 
to show cause why the above order of the 9th February 1893, •should not be 
set aside.. 

The summons now came on for heaciivg. 

Maepherson, for Messrs. Bhaishankar and Kanga, showed cause. 

JardinCt for Premabai, in support of tho summons. 

p 
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The following authorities were referred to > — Bhugohat Singh v. Ram Adhin 
Singh, 22 \V. R., 330, Civ. Rul. ; Maharajah Rajendro Kishpre Smgh Bahadoor 
V. Ilyahul Smgh, 17 W. R., 379, Civ. Rul. ; Kassirav v. Vithaldas, 10 Bom. 
TT. C. Rep., 100; Civil Procedure Code (XIV of 1882), sections 207, 647—649. 

13th March 1893. ^tarlin^,. J. In this matter Sir. Bhaishankar, oa 
having obtained an order for payment of costs in a number [317] of suits 
against his client Premji Trikurriclas, attached certain property of which Premji 
was the owner, hut which it was alleged he had mortgaged to his wife, Premabai, 
and of which he subsequently jmt her in possession. 

On the 9th February 1893, Mr. Bhaishankar o’i)tained an cx parte order 
from mo under section 267 of the Civil Procedure Code, directing Premabai 
to appear and ho examined. On the 17tli February 1893, Messrs. Bicknoll, 
Merwanji and Motilal on behalf of Premabai .obtained a summons from me 
calling upon Mr. Bhaishankar to sliow cause why that order should not bo^ 
set aside. 

The grounds on which the order was sought to be sol aside were that 
Mr. Bhaishankar was not a decree-holder; that the sec. ion only applies to 
property wdiich, under the decree, had to be given up in specie ; and that, if it 
did apply to property which could be attached and sold in execution oP a decree, 
then that the property in question ^vas not “ liable to attachment, as Premabai 
was a mortgagee in possession, and that this property was not liable to be 
seized,” as it had already been attached. 

Section 267 provides that “ the Court may, ... on the application 
of a decree-holder, summon any person whom it thinks necessary, and examine 
him in respect to any property liable to be seized in satisfaction of the decree, 
&c.” Nonv, tlie High Court Rule No. 183 provides that “ an attorney when he 
has taxed bis bill may obtain an order ii\cham.;ors for payment of the sum 
allowed in taxation, and such order may be executed under Chapter XIX of the 
Code of Civil Procedure ” Section 647 of the Civil Procedure Code provides 
that ‘the procedure proscribed in the Code shall ho followed in all proceedings 
in any Court of civil jurisdiction other than suits and appeals; ’ and section 649 
provides that "the rules contained in Chapter XIX shall apply to tlio execution 
of any judicial process for the arrest of a person or the sale of property or 
payment of money, which may ho desired or ordered by a civil Court hi any 
civil proceeding " 

Taking all these provisions together I must hold that an order obtained by 
an attorney against his client for the payment of costs is a decree or an order 
to the execution of which the provisions of Chapter XIX of the Code »pply ; and 
as •section 267 is [ 618 ] a portion of that chapter, its provisions are also 
applicable to proceedings taken in the execution of such an order. Then, is 
property, which is desired to ho attached ip exocu -ion of a money decree, ” pro- 
perty liable to ho seized in execution of a decree ” ? T ti.ink it is. The words 
are not “ property ordered to bo delivered under or in execution of a decree ” 
whicVi might limft the powders of the Court to the ascertaining what the property 
was to which the decree referred, hut “ property liable to ho seized in satisfac- 
tion of a decree,” and, in my tiiiinion, tlic word " satisfaction ” causes the section 
to ho applicable to all tbe property of the judgment-debtor out of wiiich the 
decree can he satisfied, either by delivery in oliedience to the decree, or by sale. 

I am furtjier of o])ini'*'n that the words “ liable to bo seized ” do not point 
to any particular period of time at wliich the enquiries may he madcf, so as to 
coTifinc i.liO operation of the section to a period anterior to the issue of process, 
bait are words of description pointing out the kind of property in respect of 
which an enquiry can be bold, vi^., any property which is attachable under the 


332 



In re PRE*i{Ji TRiKUMDAS fl893j I.L.R. 17 Bom. 519 

decree. The only point now to be determined is whether the allegation by 
Premabai, that she, is a mortgagee in possession, prevents the property being 
property liable to bo seized.'' The property in question is admittedly the 
property of the judgment-debtor, and, therefore, primd facie^ is liable to be 
seized in execution *of a decree against him and the*fact that he has mortgaged 
it, will not prevent its being attached and sold in execution of the decree subject 
to the mortgage-debt. 

It is quite true that a mortgagee in possession may come in and got 
removed an attaefiment against the property of which he is in possession ; yet 
I do not think tiuit the (act that the person who is sought U' he examined 
alleges, even on oath, that he is a mortgagee in possos.^iion (such allegation 
not having been tried and determined by the Court) deprives the Court of the 
power to ardor such a person tp be examined respecting tiie property , because 
it must he remembered that at the time the order has to be made, in all 
probability it is not known whether tlie mortgagee is in possession or not, and 
it is possible that, on examination, the Court might he of opinion that the 
examinee was either not in possession at all, or not in possession as mortgagee^ 
C819J and thereafter order an attachment to he placed or continued on it. To 
hold that such an allegation would pfevent the Court examining such a person, 
would be, in my opinion, placing a premiuns upon judgment-debtors setting up 
persons to prefer false claims as mortgagee? in possession, and would thus 
hamper the Court in giving to judgment-creditors that assistance to which they 
are entitled at its liands. Consequently I hold that the order of Oth February 
1893, was rightly made, and the summons of the 17bh February 1893, must 
be dismi^ssed with costs. Counsel certified for. 

. Suinmona disvusseiJ. 

• 

On the 23rd Marcli 1893, Lang (Acting Advociato General) on behalf of 
Premabai applied to the Court (consusting of SAJUiENT, C. 1.. and TelaNG, J..) 
in its extraordinary jurisdiction for revision of tlie order niado by Staemno, J., 
on the 9th February 1893, under section 822 of the Civil Procedure Code 
(XIV* of 1882), and for a rule msi calling on Messrs. JMiaishankar and Kanga 
to show cause why the said order should not be set aside, and also for an 
intertVL stay of the said ordei. 

*6argent, C. J. . —We do not think wo have power to grant the application 
under section 622. That section does not seem to apply to a case like this, 
where the order, of whicli a review is sought, was made by the High Court, 
We think the Court referred to in the section, whose records may be called for, 
is a Coui;t other than the llight Court, and wo must, therefore, refuse this 
application. 

Application refused. 

Attevrneys : — Messrs, lihaisi^ankar and Kanga, and Messrs. Ihcknell^ 
Merwanji and Motilal. 


NOTES. 

[8oo Also (1901) P. L, R., If...! 
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[820] ORIGINAL CIVIL. 

( 

The 17th and IHth March, I89d. 

. Present : 

Mr. Justice Farran, and on appeal. Sir Cmahees Sargent, Kt., 
Chief Justice/ and Mr. Justice Starling. 

JafTerbhov Jiudbabliov Chattoo (Defendant) Appellant 

versus 

Thomas D. Charlesworfch and others (Plaintiffs) Respondents,* 

Principal and agent -Principal and factor — Om^ignment for sale — Advances 
by factor on ccoisignmevt — Right of factor to sell goods consigned to him for 
sale below the limit of price prescribed by consignor. 

In January 1SP9, an agroemont was made between the pb intilTs-.nd the defendant whioh 
provided that the defendant in Hombay was to a^'t f<«r the plaintiffs “ in influencing conrign- 
ments of produce” to the care of the plaintiff.^ in Ijondon. Such produce was to.Lo sold by 
the plaintiffs in London for a certain coAiinission and brokerage One of the terms of the 
agreement was that the business in England was to bo wtnkod entirely in tbo defendant’s 
name and the defendant was to “ undertake to guarautet* the plaintiffs free of all loss in 
connection with the said con.signmcnts and to guarantee the payment of redrafts, (fee.” 

On the 25th January 18'^9, the defendant consigned 4.15 packages of cloves to the 
plaintiffs in London and drew against the con'^igninont a draft for 12,100 on the«plaiutiffs. 
In his consignment letter the defendant stated thi' ♦he coiiiugtirnont was from his constitti* 
ent Cbat.tiirbhuj Khimji, but that as Rs flO.OOO had been ‘dvanced to him, the confiigninent 
was shipped in the defendant's name. Thi* letter e,ontinand; “ The cost is OJrf. per pound, 
but he expect.s more, and not to be sold under the above rate."' 

The sum drawn against the cloves (€2,100) was £100 in excess of their value, and on 
receipt of the consignment letter on the 11th Fobruary 1889. the plaintiffs at once telegraph- 
ed to the defendant to remit Ly cable £100 -against overdraft again.st cloves. On the next 
day tlifs defendant replied by telegr.iph ; “ I will remit \ou bv outgoing mail ” The plaintiffs 
acitepUd and paid the draft, for t’2,100 drawn against the cloves. *■ 

'rhe price of cloves m the Jjondon market fdi rapidlv The defendant, from time to time 
lowered the limit of price, hut not to such an extent as to allow of a cale being (‘fleeted. 
The lowe-.t limit named by him w.i'! (kL pi r pnund on the 3l.st Octniicr 1889, In I)>-cembor 
1889, th-i market priro waJ onlv bd n*’r pound, and the deficit owing to the plaintiffs wa.s 
£1,^100. ’rile plaintiff- presoiiii‘d bills to th<* defendant for this balance, but they werfis 
refused. 

On the nth Febniarv 1890. after viuc notice to the defendant, the 4M5 bales of cloves were 
sold, 20 of them at 4 '/d. per pound and 415 at The balance duo to tlio plaiiitiff.s in 

respect of this eonsignment, ^aftor allowing for tlie proceeds of sale, were £1,432-15-0. This 
sum w'm: part of the ntnoiint for which the present suit was brought. Thodefendant contend- 
ed that the plriintiffs were net justified in selling the cloves below the price limited, vie. 6ci. 
per pound, and claimed to be crcd-led w4.h [ 522 ] £329-1-8, which was the difference between 
the amount actually rcilizcd by the sale and the amount which.woiild have been obtained if 
the cloves had been sold at the prescribed price. 

Held by Fakk 5\N, J., and by the Court of Appeal, on the evidence, 

(1) that the. plaintiffs had'accepted the consignment and had advanced money against it 
on condition of being kept in fund.s in ca.se a deffcit should arise, owing to a falling market, 
and that the defendant acquiesc'd in that condition ; 

• Suit, No. 139 of 1690; Appeal, No. 736. 

•f 
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(2) that the plaintiiln had throughout claimed the right to sell if the condition was not 
observed, and that tho defendant had injorentially admitted the right claimed by the plain- 
tiffs. The conclusion to be drawn was that the biisinesM was conducted on that basis, and 
that when the condition was broken the plaintiffs’ n^ht to sell arose according to the course of 
business, notwitbstandidg the limit of price imposed by the defendant. 

Per SARGKNT, C. J. — The result of the authcritics is to show that where a factor for 
sale, who has made advances, claim'* the right to sell, t7iviio domino, the /juostion is whether 
there was an agreomont between the parties, cither express or to be inferred from the gi.neral 
course of business or from the (jircnmstances attending tho particular consignment, that the 
factor should under any and what circumstances have tho power to sell iigainsl the wish of 
the owner of the goods. The onus of proving such agreement lies on the factor wno has made 
tho advances. 

Per FarRAN, J. . — On th(' whole tho authorities warrant the nifcrenc.e tlvi.t wh^'ro goods 
are consigned to a foreign inercliant as security for an advance, albeit he mav be a faet(-r en- 
trusted with the sale of goods on commission, and where by reason of the tali in lb« markot or 
other causes bis security is declining in value, and becoming insufficient, such loreign merchant 
is invested with a power of bale over the goods after due notice to his principal, .‘iitbough tho 
latter mav place a limit on Ihcir sale, and disire to Imld them on if the principal do not put 
his factor in^fand-: to make up the deficit so •aused. 

The plaintiffs caniud on business in London* Tiie dofondanfc was a inereliaTii 
in Bombay. Tho suit was brought bv tho plaintiffs in March IHOO, to recover 
from tho defendant a sum of ,C 1,51 2- 15-1 1 Itben equivalent to Ks. 22,000 4-10) 
as the balance duo to them on consignment tiansactii/ns wdiicli liad fv’en c.airiod 
on between ihem. 

The defendant had made, or caused d.o be made, various consigmments of 
goods to the plaintiffs for sale ih Bnghrnd, against wdiich (as the plaintiffs alleged) 
bills had been drawn upon them for apiounts larger than the value of the con- 
signments. Th.e plaintiffs liad paid these bills and n.id sold all the consignments, 
the result being that tho above-mentioned ^sum claimed in tho suit remained 
due to J:-he plaintiffs in respect of these transactions. 

[622] The defendant did not admit the correctness of theplaintiffs' account, 
and the suit was referred to the Commissioner for taking accounts, lie reported 
that a sum of . 4 ; 1,314-10-0 was due by the defendant to tho plaintiffs on the 
9th j\larch 1890. Tho defendant filed exceptions to this repoit, tho most im- 
portant < 3 Xce])tion being with r€if<5renc*e to a certain consignment c>f cloves, 
which had been sold by the plaintiffs below the limit of price prescribed by the 
defendant. The defendant contended tiiat in the account they were entitled to 
charge tho plaintiffs with tho highest price obtained for cloves at anv time 
subsequent to their sale, or at all evrmts the dilf orence between the price obtained 
by the plantiffs and tho price limited by the dofimdant. 

Brom"the evidence it appeared Wiat prior to the year ^1889 tho plaintiffs 
and tho defendant liad done’ business with each other. In rianuary 1889, how- 
ever, one of the partners in tho pJaintitfs firm visited liomj^ay, and a^new 
arrangement was* come to between them with regard to tho terms in which the 
business was subsequently to ho carried on. This arrangement W'as a vcihal 
one, but the following letters passed liotwcen •them : - ■ 

• 7tfi Jminnfy, JSS9. 

“ To LUDHARHOY CllATTOO, PiSQ. 

“Dear Sir,— I have now the pleasure to re-state the sirninppnent verkilly Mgieed upon 
between us* in regard to the proposed increase ^in oon.siguinffit business .between our two 
houses. Briefly stated, tho leading points arc 

“ That you will act for us in influencing consignments of produce (cotton to be excepted) 

to our care. 
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The buBineBs on this side to be worked entirely in your name, and you undertake to 
guarantee us free of all loss in connection with the said consignments, and you guarantee 
the payment of our redrafts, &o. 

** It is distinctly understood that the entire business in Europe is to be conhnod to our- 
selveB, the only exception being in such cases where dispute may aiiso between us and any 
of your consignors, in which event, shoulil the latter so wish and with the object of retaining 
that particular connection, the consignment in question may bo entrusted to some other 
London hou.se until the dispute may be settled. 

“ We on our part agree to a net. oommissjon and brokerage of l.J per cent. The only 
exception to this will be in the case of hides and any other goods on which the customary 
London brokerage is 1 per cent., and in such instances our inclusive charge will be 2 per 
cent, for commission and brokerage. 

[ 823 ] *‘ Awaiting your confirmation and agreement to the foregoing terms, and trusting 
a large trade may arise between us to our mutual benefit, 

“ 1 am, <fcc., 

‘MSigncd) W. B. CiiahIjKSWORTH.” 

The defendant's reply was as follows 

“ Bombast, litU January, 

“ To W. B. CHARLESWOUTII, ESQ. 

“ In reply to your letter of the 7th in'^tario, we agree to the terms therein* stated. 

“ Yours, &c. 

“ (Signed) LUDHAliHOY CHATTOO.” 

The plaintiff was examined on commission in London, and ho swore that, 
besides tlie points referred to in his above letter of 7th January, the verbal 
arrangement included two other terms, viz. 

(1) That in all drafts drawn by the defendant on‘ the plaintiffs against 
consignments, there should he a margin of 20 per cent, between the Kmount of 
the draft and the value of the goods exclusive of charges. 

(2) That whenever tliat margin w?.s not Kept up owing to a fall in the 
market, the plaintiffs were to draw on the defendant. 

No sworn evidence was given by the defendant as to whether or not those 
terms formed part of the agreement between him and the plaintiffs. From the 
cross-examination of the plaintiff, however, it appeared that tfie defendant did 
not admitthem, and in a letter wrrfcten by him to the plaintiffs dated 15th 
February 1889, which was put in evidence by the plaintiffs, it was alleged 
that the agreement was only that, when the deficit was found to amdunt to 
£ 1,000, the plaintiffs were to draw on the defendant for the amount. Thip 
version of tlio agreement was, however, at once repudiated hy the plaintiffs in 
their letter of reply dated 8th March 1889, in which it was said that to allow 
the deficiency to roach £ 1,000 “ would, by obliging them to keep so large a sum 
looked up for months, cause the greater part of tlieir commission to disappear.’* 
The plaintiff also swore in his evidence that no airangement of that kind had 
been made. 

The consignment in question, which consisted of 435 packages of cloves, 
was made hy the defendant in January 1889. The goods [524] were the property 
of Chatturbhuj 'Khimji, one of the defendant’s constituents. ^ Before shipping 
them to England the defendant advanced upon them to Chatturbhuj the sum 
of Rs. 30,000. He then consignod the goods in his own name to England and 
drew against them on the plaintiffs for £2,10CX The following was the 
material part of the consignment letter* — 

Z5th January, 1889, 

“ Messrs. THOMAS D GHAULESWORTH & Go.. 

“ Ijoudon. 

“ Dear Sirs, — VVehave to acknowledge the receipt of your favour of the 4th instant, and 
thank you for informing us fully with the tone of tho different markets, which plea.so continue 

by every one. ‘ 
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" We have by the present mail consigned to your good care 435 packages of cloves and 
five cases of fishmaws per 8. S. ‘ Clan ’ »nd drawn againsfc the same for £2,100 and 

£5 respectively. Please accept on presentation. .... 

“ Theconsigniijent of cloves is from our constituent Mr. Chattutbhuj Khimji ; but as wo had 
advanced Rs. 30,000 to hiiii since a month, we have shipped the sarfle in our own name. He is a 
very large shipper of cloves and gencr.illy consigns them to Messrs. A. D. Sassoon and E. P. 
Sassoon & Co. ; but a great deal of persuasion from us and promise lo pay special attention and 
care on the sale and expenses, made here personally by your Mr. ^Villianis, ha.s given it to us. Wo 
need not, therefore, say any more about it, but we are sure that you will try your almost to 
fetch the highest prices. The cast is OJd. per pound, but hes expects more, and not to ho sold 
under the above rate. Ho has also requested us to write to you, that he has Cv'n.siRned to 
Messrs. David Sassoon & Co. (iOO packages of cloves sold by them to arrive, but from their 
recent letter he finds that dispute rn;ght ansti , if fo, ho will telegraph to you through us to 
look to his interest and appoint a surveytjr, which please do if needful. • • • 

^ “ We bavt , &c., (te , 

‘‘(Signed) IiUDHAhHOY CHATTOO.” 

In his evidence the plain tiR stated that the amount of £2,100 was not a 
fair sum to draw against the clovo.s. The sum should not have exceeded 
£1,625. Ihe defendant in his invoifw valued the cloves at nine annas per 
pound. The price of “ fa:r quality cloves was only 9d. per pound, and the 
defendant’s cloves wore dark inferior cloves below the standard of fair quality- ' 

On receipt of the consignment letter the plaintitls on the lltii P'ehruary 
1889, telograplied to the defendant in Bombay as follows : — “ Tleaso remit £100 
for your overdraft on cloves per S. S. * Clan Sinclair ' . reply immediately.” 
The defendant replied by telegram dated the next day . “ 1 will remit you by 
outgoing [S2S] mail.” On the same day the plaintiffs received another 
telegram from Bombay purporting to comofrom one Tharia Topan guaranteeing 
the bills drawn by the defendant. Tbe telegram was as follows 

“ Accept Liidhabhoy’s bills. I guarantee. 

” (Signed) ThaRI.\ T(/PAN.” 

Tlie plaintiffs accepted and paid the araft for £2,100 drawn against 
the cloves. , 

By the mail of the I5tli Vebruary 1889, the plaintiffs addressed the follow' - 
ing letter to the defendant with reference to theconsignrnont in question : — 

“We have your eslooinod f.avour of ibc 25lh January for further eoijsignmenfca, for 
which wc are much obliged. 

“435 bales cloves per * Clan Sinclair ' against which you draw £ 2,100. In doing so 
you appo.ar to have made a con.sidcrable error in your calculations. Taking the cabled value 
at the time’ of shipment at lid., and each bale at 131 lb?,., net (a very outside) will give a 

gross value of ... ... ... ... ... ... ••• ••• £2,150 

Loss charges, freight. A.C. ... £ 325 

£ 1 ,825 

Margin as customary ... £ 200 

. € 1.025 

“ We therefore cabled 11th instant : ‘ Empress cloves Sinclair Moroxite, or remit by 
cable £ 400 overdraft agaiii.st cloves Clan Sinclair,, reply immediately.’ On following 
mo^-ning came your answer, tlftit you would remit by mail ; we also had telegram from 
Mr. Topan that he guaranteed you. Of course wo know you cannot bo responsible for all in 
market, though our advices have been persistent in anticipating a fall ; but you appear to 
have overlooked entirely the loss of weight on the voyage, and the freight and charge.s. As 
pointed out by Mr. W. B. CharloswortJi, your business can only be done on the terms named, 
provided we arc kept m funds. Now, looking at your other consignments at present market 
prices, we calculate that, in addition lo overdraft on 435 bales cloves, there i.s a deficiency of 

} • 
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between £500 and 600. Such style of business will not remunerate any one and is quite 
opposed to the understanding. In any further business please adhere strictly to this under* 
standing. Wo very much regret the position the account has assumed, but we are not the 
oause, and wc did not wire for a cable transfer through any doubt, but as a^matter of business 
entirely. We enclose a memo, of our calculation, showing, irrespective of 435 bales cloves, a 
deficiency of £560. Against this we fiave to-day drawn upon you for Rs. 4.447-14-0, the 
equivalent of £ 300 at exchange J, at 15 d/s, in favour of the Chartered Bank of India, 
Australia and China, which please duly honour, leaving still a large balance against you, 

[ 526 ] “ Please note acceptance to your drafts as follows ■ — 

£ 2,!00 a/c of 435 bales cloves* Clan Sinclair * duo 14th May. 

£ 505 a/c issue glass do. 14th May. 

“ We will do our best with both. We note remarks as to appointment of a surveyor for 
600 balc.s cloves, but there would be no need for our interfering in any way with the firm 
mentioned. Unfortunately a large quantity of the cloves received here from Bombay have 
been of mixed or inferior qu.ality, which in a falling market h.as naturally been availed of 
rival buyers whose claims for allowances have bcc’n large. Those have been assessed by 
arbitrators in a fair and lionourable manner ranging from In . per lb., and indeed some 
lota have been so bad that the buyers thought seriously of refusing the quality tendered and 
bringing an action against the seller for breac’* rd contract. A few good fair sol^ at 8J, being 
} lower, and other weak holders may also have to sell. Landed stock 15,000 bales with heavy 
supplies close at hand. Only an accident can improve us.” 

There was also a mail from Bomhnv to London on the 15th February 
1889, and by that mail the defendant wrote the following letter to the 
plaintiffs with reference to the consignment of cloves :~r 

“ In acknowledging the receipt of your favour of the 25ib ultimo, we havQ also to ac- 
knowledge the receipt of your telegram, dated 11th insti^nt, stating ‘ remit by wire £ 400 on 
account of our draft overdrawn against cloves ex S, 8. Plan Sinclair,’ in reply to which we 
cabled you that ‘we will remit by the outgoin^sf mail,’ and another telegram was also sent 
by our mutual friend, Mr. Thariabhoy Topan, saying ‘I stand guarantee. Accept Ludhabhoy’s 
bills.’ * 

“We are very much surpn.sed to receive such a telegram from you, especially when a 
clear understanding was made between U:^ and your Mr. Williarns, at the time of the 
arrangements, that whenever you find tho deficit amounting tn £1,000 you arc to draw 
against us for the amount, while only a very short time has passed, and you havo grown 
impatient as to keep our bill .standing, and wiring us to remit, otherwise you will not accept 
he said bills is . . . astounding; but wc thank you for giving us siu h a lesson. You will 
know (that is, your Mr. Williams must have fully informed you) that wc have been doing 
business with other firms from a long time, but only through strong personal persuasions of 
Mr. Williams and Mr. Fazullbhoy (of Mr. Thariabhoy Topan) we consented to give tho bulk 
of dur business to you, and a very fair business was done in tho last month, but arc sorry 
to say that you have thought proper to terminaio the arrangement so very soon. We cannot 
come Lo any conclusion what made you so very iifj patient and take alarm at such a paltry 
sum. However, to bring an end to this unpleasant matter, wc have only to say that as 
there ^is no corisignijient by tho present mail, we will remit by documentary bill by the next. 
Wo would not have w.iit.id til? the next mail, but now, as yon are safe ofiougb for any deficit 
whatever, wc have taken time. 

“ Hoping this will be su/Ticient, — Wt; remain, &c,” , 

[627] On the 21st February 1889, the defendant wrote again, enclosing to 
the plaintiffs a sum of £250, directing him to “ credit the same to our general 
account, or to* the defidt in cloves, ]U8t as you think proper.” The Ititter then 
continued : — ' 

“ Wc consider the above amount to be sufficient to^ cover any deficiency in our overdrawn 
draft on the coriBignment of cloves per ' Clan Sinclair! for which you took alarm and cabled 
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U8 to remit even at the present low market, bcsid<fs also you have oar friend Mr. Thariabhoy 
Topan as guarantee. We Lave placed a *limtt of O^d. on the said shipment, but on arrival, 
if you fail to obtain onr 11 * 1111 ., kmcliv wire the valuations, and consulting with our client 
Mr. Ohatturbhuj Khimji we will send you a reply tvhether to h.dd or to soli the parcel. 
Please act accordingly, that is, if it is to bo sold we will wire, bi?t if it is otherwise we will 
not reply ; bo pleased then to hold the same for some tyrib. But according to the information 
received from Zanzibar, as well as tho strong market here, we hope the market on your 
side will also increase in a short time, but we have induced the shipper to lower down the 
limit to 

In the London niarkot the price of cloves fell rapidly. On tho 8bh March 
1889, the plaintiffs wrote to the defendant enclosing a report and valuation of 
the cloves made by a broker. It described them as “ dull and mixed,” and 
valued them at 7id. per lb., which was nearly 2d. under the limit fixed. The 
• plaintiffs also enclosed an Recount showing that the deficiency on tho consign- 
ment then amounted to £516. On the 13bh March tho defondant telegraphed 
to the plaintiffs : Hold cloves ; have mailed a remittance of £ 400.” They 

followed this telegrftm by a letter dated tho 15th Marcli 1889, in which they 
said : — 

“ We have* senli you a reply on tho 18th that ‘ hold clovcs ; have mailed a remittance of 
£ 400’ which we do by tho present oppoiiuuity —that is, enclosed draft of on , 

Messrs. Heller and Weiss, of Mincing I^ane. against documents of two difTf5rent shipments 
of gum arable per S. S. ‘ Huntingdon.’ Please present them the bill.^, and receiving the 
amount credit the same to our general account, but hold tho parcels each and all, on which 
limits are placed, till further* instructions. L^'t U'^ also tell you that you received from us 
in all (with y^^ur draft of .^!800 drawn by vou) . COHO, and we may still regularly go on 
remitting from time to time, as wo* think lit, but if even upon this you arc afraid of .still 
more deficiencies and are willing to disc(*ntinuc business with us foregoing your commission 
on all our unsold shipments in your hands, wc am ready to have then) 1 ransferred to our 
friends Messrs. Holler and Weiss, of Mincing fjane If you agree totbi.s, please wire only 
one word ‘^Jafferbhoy,* on the receipt whereof we wifl at once wire our above friends to take 
charge of all such shipments.” 

On tho 29th March 1889, tho plaintiffs wrote stating that the then r rice 
of cloves^ was G^d. por lb. They enclosed proforma [5281 account sale, wdiich 
showed the deficiency had then reached the sum of £760. 

On the 18th Juno 1889, tho price of cloves having fallen still lower, the 
defendant wrote to the plaintiffs as follows : — 

“We have^also at tho last moment persuaded Mr. Chali.iirbhuj Khimji to withdraw his 
limit on cloves, which ho hereby does, and leaves the sairn* in vour hands to sell 200 packages 
out of 435 packages, at tho best market rate, either retail or wholesale, but not under Tji. 
per lb. and as s^oon as you have sold the 200 please cable us the price, and wc will then try to 
leave tho remaining to your good discretion* You know very well that be will be a great 
loser in this transaction, and the same were only not sold to arrive for a dilTercnce of i per 
lb. and your Mr. Williams gave him solemn promise to obtain the contended price ; Jiut 
unfortunately as tho market has gone so very low, plea«c try to mitigate the loss by selling 
them retail at the above price. Kindly, therefore, try your utmost to obtiiui tho above prices 
even Jd. lower, but please don't gell the above 200 under I'i per lb , and we arc fully con- 
vinced you will secure the above prices." 

On the 25th June 1890, tho defendant wrote again expressing rjc^gret to hear 
of further fall of cloves, and saying after trying very much, and persuading 
Mr. Ohatturbhuj to accept loweri rate, wb have no other resource leftjmt to 
wait for some time more for a beuer opportunity. Save and except this parcel 
of cloves and gum arable we herely withdraw all limits on our shipments now 
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in your hands, and leave them entirely at your good disoretion, and to dispose 
of them at the best market prices." 

On the 23rd August 1889, the plaintiffs addressed the following letter to 
the defendant threatening for the first time to sell the cloves — 

“We have no letter from you by mail 30th July, which greatly surprises us, as we fully 
expected, according to your promise, a-'oonsiderable remittance to keep your account square. 
We, therefore, enclose pro forma account sales of all the produce unsold by reason of your 
over limits, calculated at the selling value of to-day, also Skpro forma account current, which 
will give you a correct view of the state of affairs, uix., a deficiency of i^883-12>9. As we have 
all this sum lying idle we have drawn the following drafts on you, say Rs. 5,976-10-6, ex- 
change Is. 4 1/lGd., i:400-0-3, in favour Chartered Bank ; Rs. 5,976-1-6, exchange Is, 4 1/I6d., 
jf400-0-3, in favour New Oriental Bank, which please do the needful with and pay at 
maturity. We have been very patient in allowing the above largo balance to remain in your 
hands so long, as we could have turned it over many times to our great advantage, and we 
have only to add that if you refuse to pay we shall at once sell all the goods at best price 
obtainable. 

“ Yours, <fec, 

“ (Signed) THOMAB D. CUARIiESWORTH." 

1529] “ P. — We have your favour ol Gth instant without any remitt:^nco which we 
cannot understand, as you must know, as well as we do, the state of your account, which you 
promised to keep in order. Wo note you withdraw limits on all goods except cloves, and as 
the whole of the large deficiency is entirely caused by the shipment of 436 bales cloves ex 
* Clan Sinclair’ you will please take notice that, if you dishonour our drafts for iiSOO, we shall 
proceed to sell the parcel forthwith.” 

To this letter the defendant sent the following reply refusing to accept the 

plaintiffs’ bills, and warning them not to sell the cloves : — 

“ loth Seplejnber 18H9. 

“Dear Sirs.— Your este mod favour of the 23rd ultimo is duly to hand, but wo are very 
much astonished to find two drafts, of i:400 each, written by your kind selves upon us, which, 
as a matter of course, and which you fully expected, being quite unreasonablo are not 
accepted, but refused. 

“ We had clearly wriitcn to you not to draw upon us, but whenever we will find any 
deficit in our consignments in your hands, we will at once remit, and we can assure you that 
calculating even the present declining prices the differences in the rates obtair|ed by you 
much lower than the actual ruling rates in many instances, and the difference in charges (so 
very exorbitant), complaints for which have long been written to you, sbortucss in weights, 
as well as our return commission at 2 per cent., no materia! sum will be due by us ; 
consequently it is out of common sense for us to accept the bills. Wc had so frequently 
requested you to forego your commission, and wo will transfer all our goods to some other 
firm, but you would not accept our proposal, and havo mercilessly sacrificed our consti 
tuents, who would all have left us had we not long ago discontinued business with you, and 
arranged with better people, with whom, we are happy to say, all oui constituents are well 
pleased and satisfied, and there is no cause of any complaint. It is needless, therefore, to 
mention that through y6ur own indifference and carelessness you have displeased, and through 
zeal and energy others have satisfied, all our constituents. 

“ Those that have totally (but fairly and justly) refused to pay your redrafts we have 
already mentioned to you, and you must rest assured that every penny we havo to refund to 
them you shall have to pay. Whatever remonstrations and reproaches we havo to bear we 
cannot describe, and that is all for your worthy selves. 

“ Let us also convince you that we are fully prepared with all the proofs required for 
our above statement as regirds the loss in weights, differences in rates and extraordinary 
charges 

“Hoping you will still try to satisfy those who ithave removed their limits and, placing 
confidence, have entrusted their goods to your kind discretion. Regarding the cloves account 
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Ghatlurbhuj Khimji, we have peisuadod him to reduce the limitR to Id. per lb., which please 
note, and bear in mind that you shall he held responsible if you sell the same under the 
above limit. * * 

“ Wr remain, Ac. 

. “ (Sigged) LUDUABHOY.” 

[530] Furthor corrospondence passed between the parties. On the Slst 
October the defendant by telegraph lowered *the, limit of price to 6ri., but the 
price had then fallen below tliat limit. On the 11th December 1889, the 
plaintiff, who had then come out to Bombay, wrote to the defendant as follo\vs: — 

** The only goods we now hold on your account are 435 hales cloves ex 
Clan Sinclair ’ on which there is a deficiency at present market values of 
about £1,300. You have repeatedly promised Mr. W. B Charlesworth that 
you would settle this matter, bub you have not done so, and we now inform you 
fQT the last time that unless you answer to-morrovv (12th instant) wo nmst 
cable instructions to our London house to sell without reserve.” 

The 435 bale^? of cloves wore sold by auction by the plaintiffs on 5th 
February 1890 — 20 of them at per lb. and 415 at Accounts were 

duly presented to the defendant, showing a balance due to the plaintiffs, 
in respect of the cloves, of £1,432-15. This sum was included in the amount 
(£1,512-15-11) above stated for which thc3 suit. wa.s brought. In taking the ' 
accounts the Commissioner struck out certain items, and the amount reported 
by him as duo to the plaintiff in March 1890, w^as £ 1,314-10. 

The exceptions to tlie report filed by the defendant, as above stated, were 

argued in December 1891, before Fahban, J. 

• 

Kirkpatrick and Russell appeared^ for the Plaintiffs : — As to the question 
arising with reference to the sale of the cloves they contended that the plain- 
tiffs had accepted the consignment aiitl advanced £2,100 upon the condition 
that they were kept in funds, and that as th^» defendant had broken the condi- 
tion, the plaintiffs were justified in soiling the cloves to repay the amount of 
their advance. They referred to Brown \pMcCrran, 14 Peters, 479 (American 
Rep.), and Pothonier v. Dawson, Ilolt. (N. P.), 383. 

Badrudin Tyahji and Jardine appeared for the Defendant : — They contend- 
ed that a factor had no power to sell against the orders of the principal, and 
they relied on Smart v. Bandars, 3 C. B,, 380; S. C., 5 C. B , 895. 

29i/t February 1892. Farran, J., (after allowing the first and second 
exceptions to a certain extent) continued : — 

[S81] The third objection is one of great importance to the parties afid 
also to merchants generally. I shall state with some particularity the facts 
wdiich give rise to it. • 

The plaintiffs area firm of merchants and commission agents carrying on 
buEjnesB in London. They have no branch firm or place of business in Bombay, 
though one of the partners in the firm occasionally visits this city. The 
defendant is a merchant residing and carrying on business in Bombay. Previous 
to the 7th of January 1889, the defendant tad done consignment business 
with the plaintiff’s. I cannot find evidence as to the exact terms upon which 
that business was carried on, or what was its exact nature, beyond this that 
it was of'the same kind as that which was done suhse(iuent to tliat date. In 
January 1889, the plaintiffs and the defendant contemplated doing business 
together on a larger scale, and tjie plaintiff W. Charles worth, who was'then in 
Bombay, addressed a letter to thi defendant, dated the 7th January, embodying 
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the terms of an arrangement which ihoy had come to. It was in the following 
words : — 

“Dear Sir, — I have now the plea.sure to re-state the arrangement verbally 
agreed upon between us in regard to the proposed increase in consignment 
business between our fwo houses. Briefly stated, the leading points are : — 

“ That you will act for us in influencing consignments of produce (cotton 
to bo excepted) to our care. 

“The business on this side to be worked entirely in your name, and you 
undertake to guarantee us free of all loss in connection with the said cousign- 
menLs, and you guarantee the payment of our redrafts, &c. 

“ It is distinctly understood that the entire business in Europe is to be 
confined to ourselves, the only exception being in such cases where a dispute 
may arise between us and any one of your consignors, in wliich event, should 
the latter so wish, aud witli the object of retaining that particular connection, 
the consignment in question may be entrusted to some ocher London house until 
the dispute may be settled, 

“ Wo on our part agree to a net commission and brokerage of per cent. 
The only exception to this will be :ri iho case ot hides or any othqr goods on 
which the customary London r5323 brokerage is 1 por cent, and in such 
instances our inclusive cliarge will bo 2 per cent, for commission and brokerage. 

“ Awaiting your confirmation and agreement to the foregoing terms, and 
trusting that a large trade may arise between us to our mutual benefit, I am, 
dear sir, yours faithfully W. B. Gharleswortb.*’ 

From this letter it will be observed that it relates exclusively to the terms 
made by the defendant as an influeiicer of consignments and the plaintiffs as 
those in whose favour such consignmep.ts are to be influenced. There is no 
reference in it as to the nature and extent of the advances which the plaintiffs 
undertake to make upon goods consigned to them by consignors, or to the 
terms upon wiiicli they will make advances, or to the rights which such ad- 
vances, if and when made, confer upon the plaintiffs over the goods consigned 
to them. All this is left to depend upon the previous course of dealing between 
the parties, tlio custom of the trade (if any), and the general law merchant 
applicable to the case. Charlesworth says that it was verbally arranged be- 
tween him and the defendant that drafts would bo drawn on the plaintiffs 
against consignments, and that such drafts should have a margin of 20 per 
cent, between the amount of the draft and the value of the goods exclusive of 
charges ; and that whenever there was a deficit arising from a fall the plaintiffs 
were to draw on the defendant. It is, however, nowhere specifically alleged that 
it was agreed that, in the event of there being such a deficit, the plaintiffs were 
to have a power of sale over the goods consigned to them irrespective of the 
wishes and directions of the consignors, except in so far as such agreement 
may be inferred from the correspondence. Upon that point also there is no 
evidence as to the custom of the trade between Bombay and London, The 
extent of the right is, so far as the evidence in this case is concerned, left 
to depend upon inference from the letters put in and the general law. The 
defendant admits the plaintiffs’ right to draw upon him when a deficit arose, 
but says tha^t such right did not accrue until the deficit amount to £ 1,000. 
This limitation on the plaintiffs’ right to draw for a deficit put forward 
in the correspondence 'is not proved ; and I think that it must, at all events, be 
taken that it‘ was a term of the arrangemrnt between the parties, whether 
[533] resting in the course of previous deal^g or on direct contract, that the 
plaintiffs had the right to draw on the defej dant when a deficit arose, and 
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consequently that the defendant was under obligation to honour the plaintiffs* 
drafts when so drawn. 

On the 25th January 1889, the defendant consigned 435 packages of cloves 
to the plaintiffs in London and drew against such consignment a draft for 
£2,100 on the plaintiffs. The following is an extract frcnrn the defendant’s letter 
notifying the consignment : “ We have by {bb present mail consigned to your 

good care 435 packages of cloves per S. S. ‘ Clan Sinclair ’ and drawn against 

the same for £2,100. Please accept on presentation. The consignment of 
cloves is from our constituent, Mr. Chatturhhuj Khim]i, but as we had advanced 
Rs. 30,000 to him since a month, we have shipped the same in our own 

name Wc are sure that you will try your utmost to febcli the highest 

prices. The cost is 9^rZ. p(3r pound, but he expects more, and not to be sold 
under the above rate.” The invoice of the cloves is Exliihit 89. The draft 
was apparently lield by the Hongkong Bank. 

On receipt of this letter and invoice the plaintiffs telegraphed to defendant : 
“ Remit by cable £400 against overdraft against cloves per ' Clan Sinclair * 
435 bales. Reply immediately.” The defendant wired a reply on the 12th 
February: “I will remit you by the outgoing mail.” On tlio same day a 
telegram was received by the plaintiffs purporting to come from Tharia Topan 
as follows : — “ Accept Ludhabhoy’s hills. 1 guarantee.” These telegram^ 
are explained by the plaintiffs’ letter of J5th February. The following are 
extracts from it: — “4H5 bales cloves per ‘ Clan Sinclair ’ against wiiich you 
drew £2,100. In doing so you appear to have made a considerable error in 
your calculations. Taking the cabled value at the time of shipment at 9d, 
and each bale at 134 lbs., not (a very outside net weiglit) will give a gross 
value of ... •... ... ... ... £2,150 

Bess charges, freights, ifec 325 


Margin as customary 


£ 1.825 

n 200 


£ 1,625” 

[884] The letter then refers to the telegrams, and proceeds : “ Of course 

wo know that you cannot be responsible for fall in market but you appear 

to have overlooked entirely the loss of weight in the voyage, and the freight and 
charges. As pointed out by Mr. W. B. C., your business can only ho done on 
terms named, provided wo are kept in funds.” It is then pointed out that on 
other consignments, independently of cloves, there was a deficit of £550, against 
which the plaintiffs had drawn on defendant for £300, and it is notified that 
the draft for £2,100 had been accepted. The defendant also wrote from Bombay 
on the lotfi February referring to Life telegrams, and adding: ” Wo are very 
much surprised to receive such a telegram from you, especially wdien a clear 
understanding was made between us and your Mr. Williams af*the time of -the 
arreTbgement that*whenevor you find the deficit amounting to £1,000 you are to 
draw against us for the amount, while only a very short time has passed, and you 
have grown impatient as to keep our bill standing, and wiring us to ‘remit, other- 
wise you will not accept the said bill* is astounding, but we thank you 

for giving us such a lesson However, to bring an end to this unpleasant 

matter wg have only to say that as there is no consignment the present 
mail we will remit by documentary biff by the next and we would not have 
waited till the next mail, but ^ow as you are safe enough for any deficit 
whatever, we have taken time. ^Hoping this will be sufficient....” 
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Tho plaiotifTs wrote to Tharia T«.>pan also on the 15th February about his 
own business, and added to the letter this paragraph : ** On the 10th instant 
we received your telegram ‘ Accept Ludhabhoy's bills. I guarantee.' Our 
telegram to that friend, of whom we have a high opinion, was the outcome 
of ordinary business principle. There is a question raised in the case whether 
Tharia Topan authorized the sending of the telegram sent in his name." I 
may say at once that it appears to mo that the plaintiffs never accepted the 
unasked for guarantee of Tharia Topan in lieu of tho rights (if any) which 
they had over the goods consigned to them, and that even if tho guarantee 
was given, which seems very questionable, it cannot affect tho legal rights of 
the parties. The telegram was sent to induce tho plaintiffs to accept the bill 
[535] without a cabled remittance of £400; I shall make no further refer- 
ence to this alleged guarantee. On the 21st February the defendant sent a 
bill for £250 to the plaintiffs, and authorized them to place it to his general 
account, or to the deficit in cloves, as they might think proper. The letter 
adds : “ We consider the amount to be sufficient to cover any deficiency in our 
overdrawn draft on the consignment of cloves ex ‘ Clan Sinclair ' (for which 
you took alarm and cabled us to remit) even at the present low market. 
Besides, you also have our friend, Mr. Thariahhoy Topan, as guarantee. We 
have placed a limit of 9^d. on the said Shipment, but on arrival, if you fail to 
obtain our limit, kindly wire the valuations, and consulting with our con- 
stituent, Mr. Chatturbhui Khim]!, we will send you a r(3ply whether to hold or 
to sell the parcel Please act accordingly, that is, if it is to be sold we will wire, 
but if it is otherwise we will not reply. Be pleased, then, to hold tho same for 
some time. We have induced the shipper to lower the limit to 94^." 

On the 8th March the 435 hales cloves having arrived were reported on 
as dullish and mixed, and valued at This was telegraphed to the 

defendant, and on the same day tho plaintiff‘ s wrote to the defendant explaining 
the state of the accounts, which showed a large deficit This letter also 
repudiated the idea that the plaintiffs were to wait until the deficit amounted 
to £1,000 before drawing. The defendant on the I3th March telegraphed to 
plaintiffs: “Hold cloves; have mailed a remittance of £400." The plaintiffs 
understood this as in addition to the £250 advised in defendant’s letter of 21st 
February and received before 15tli March, and on the 15th March wrote that 
in conformity with the defendant’s instructions they would hold the cloves, 
but they point out that they feared a decline in price. Tho defendant followed 
up his telegram of 13th March by letter of 15th March : *' Wo have sent you a 
reply on the 13th that hold cloves, and we have mailed remittance of £400, 
which we do by the present opportunity : that is, enclosed two drafts for £360, 
but hold the parcel each and all, on which limits are placed, till further instruc- 
tions. Let us also tell you that you received from us in all £960, and we may 
still regularly go on remitting from time to time as we think fit. But if even 
upon [536] this yon are afraid of still more deficiencies, and are willing to 
discontinue business with us, foregoing your commission on all your unsold ship- 
ments in your, hands, we are ready to have them transferred to our friends, 
Messrs. Heller and Weiss, of Mincing Lane. If you agree to this, please wire 
only ‘Jafferbhoy’ and we will at once wire our friends to take charge of all 
such shipments." On the 29tlj March the plaintiffs sent the defendant pro 
formd account sales to date, showing the probable deficiency in the cloves to be 
£760, against which the plaintiffs admit the receipt of £300 and purpose 
drawing in the residue according to the arrangement. Tho plaintiffs did not 
wire “Jafferbhoy " in reply to the defendant’s letter of 16th March, and must, 
therefo/e, be taken to have refused the offer t^) hand over the unsold consign- 
ments to Heller and Weiss. The defend an^ on 5th April wrote as to that 
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this : “ We expected a reply by wire that you were willing to have all our 

consignments entrusted to some othpr firm, but not having received it we think 
that you have thought proper to wait, which is the only remedy even left 
to us.*’ 

The above is the* important part of the correspondence relating to the 
consignment of cloves, the terms upon which it was consigned, and the terms 
upon which the consignment is accepted. The ‘proper inference to be drawn 
from it appears to me to be that the defendant consigned the cloves with a 
limit upon their sale of , subsequently reduced to 9l, and tliat the plaintilTs 
accepted the consignment with such limit imposed, upon the condition that they 
were kept in funds, if a deficit should occur, owing to a fall in the market, or 
other cause, between the value of the goods and tlie amount advanced against 
them, and that the defendant acquiesced in the plaintiils’ condition. Wliat the 
plaintifTs’ rights and remedies were to be if the condition were broken by the? 
?tefendant, is not specihcally set out. 

In accordance with the views expressed by the plaintiffs tho clove market 
fell with great rapidity. The defendant lowered tho selling limit, hut not to 
such an extent as bo allow of a sale being effected. Tho defendant did not make 
up the deheit thus caused. * 

[537] On tho 23rd August tho plaintiffs^vrote to defendant enclosing pro^ 
formd account sales of all the goods then in their hands, showing a deficiency 
of £883-12-9. For this they drew bills on the defendant for £800, and gave 
the defendant notice that, unless he accepted and paid them, they would proceed 
to sell the cloves at once. At this time tiie cloves were the only goods which 
the plaintiffs hold subject to a limit. To this letter the defendant replied on the 
lOtK Sentember. Ho refused tc^ pay the drafts on the ground that owing to the 
plaintiffs having sold goods below the ruling rates, their exorbitant rates on 
charges, tho shortness of weight which they had allowed, and the return commis- 
sion which they had to account for, no material sum would he found due from 
him to Jihem. The letter closed with the i\)llowing paragraph relating to the 
cloves: - “ Regarding the cloves account of Chatturbhuj Khimji, we have per- 
suaded him to reduce the limit to 7(1. por lb , which please note and bear in mind 
that you shall be held responsible if you sell the same under the above limit. ” 

The correspondence about this time assumes a character ol much bitterness. 
On the 28th October tho plaintiffs wired to the defendant that they would sell 
the cloves at Wednesday market, unless he cabled them a naargin of £ 800. 
]n this telejgram the market price is put at This was followed by a telegram 
on the 30th, sent to the defendant: “ Limit or wo can sell at 5^. If you wish 
us to continue holding your goods, cable a margin of £800, otherwise sellinfj.” 
The reply on the 3lst was: “Limit for cloves 6^.” That limit was never 
afterwards reduced. The plaintiff's did not soil then. On tho 15th November 
cloves had fallen to 5d. Tho plaintiffs made out an account showing a deficit 
of £1,192-3-10 against tho defendant. A telegram was serlt the,^amo day. , 

On receipt o/ the defendant’s letter of 25th October 1S89, Oliarlesworth 
came out to Bombay bringing the account of 15bh November with him and 
reached Bombay on the ist December and 'presented bills for the balance 
£1,192-3-10 to the defendant, which the latter refused. On the 5th December 
cloves were 5d., but this was a nominal price. There were several interviews 
between the plaintiff and the defendant, the result of [538] whicfi was that the 
defendant refused to do anything about* the deficit on tho cloves unless the- 
plaintiffs allowed him £600 for a leged overcharges, &c. Cloves were still going, 
down. The plaintiff Charleswq rth waited some time hoping for a settlement. 

• 
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Oq the 30th January 1890, Gharlesworth wrote to the defendant informing 
him that he was in receipt of a telegram frofn London that his cloves were in 
course of being offered for sale by public auction, and that they would be sold 
on his account to the highest bidder. The cloves were accordingly sold, and 
realized i'id. to ' » 

I 

The defendant seeks to be credited with the price of the cloves at 6d. per 
lb., the lowest limit placed upcJn them. The difference amounts to £329-1-8. 
The question is, whether according to the terms upon which the plaintiffs did 
<sonsignmont business for the defendant, or according to the general law, 
the plaintiffs not being kept in funds to n^eet the deficit arising from the 
fall in the market, were justified in selling when they did below the defen- 
dant's limit, or are liable to defendant for having done so. It is quite clear 
that when they sold there was a large deficit which the defendant was under 
obligation to make up. The conclusion 1 have arrived at is that the plaintiffs 
claim(3d that right throughout, though at first not specifically, and that the 
defendant inforentially admitted it. The defendant’s letters of the J5th March 
and of the 10th September appear to ho open to no jtlier construction. His 
answer to the plaintiffs’ domaiui for margin is in the one case to send it ; on 
the other to contend that the plaintiffgf were toallv fully covered. oFrom tris 
I think that the fair inference arises that the business was conducted on that 
basis. It is natural that it should be so. The plaintiffs in London have 
no practical remedy against the defendant in Bombay personally. They 
advance their moneys on the security of the goods, and it would seem a 
strange mode of doing business if in a falling market the defendant could 
prevent the plaintiffs from realizing their security without making up the 
deficit occasioned by such a fall. I have alreadjj pointed out that the plaintiffs 
did wot advance their money on those particular goods, and accept the 
[5393 defendant’s limit, excejifc condibronally. That condition being broken, 
the plaintiffs' right to sell arose, according to the course of business, notwith- 
standing the Qd, limit imposed by the defendant. 

The point, whether a foreign consignment agent or factor, to whom goods 
are consigned for sale and who accepts and pays bills drawn against such goods, 
can sell them below the limit placed upon thorn by the consignee when he 
is not kept in funds to moot a deficit caused by falling markets, is a ques- 
tion of some difficulty in the authorities. Story lays down l!io law very broadly. 
Story on Agency (9th Ed.), p. 443, para. 371. He says : “ As a lien is, ordinarily, 
nothing more than a right of retainer of the property, the party cannot sell or dis- 
pose of the property unless with the consent of the owner, eithec express or 

implied, from the nature and objects of the very transaction. Thus, for example, 
if goods are consigned to a bictor for sale, and he makes advances upon them, he 
is, of course, invested with a right to sell them, and may out of the proceeds 
satisfy his lien, or use it by way of sot off. Nay in certain cases whore he has 
made advances as factor, it would seem to bo clear that ho may sell to repay 
those advances without the assent of the owner {invito domino), if the lajitor, 
after due notice of the intention to sell for the advances, does not repay the 
amount.” The case of Smart v. Sandars,^ C. B., 380 ; S. C. 5 C. B., 895, is not 
on all fours with the present. Tliere the advances w^re made subsequent to the 
consignment, and it was admitted that such advances conferred a lien on the 
factor who made them. It was contended that they did more, {viz.) enlarged the 
factor’s origin’al power,* and as a matter of law conferred upon him»a right to 
sell invito domino. It was held that*they didt not. The distinction between 
that case and the case where consignment {i. the acceptance of the consign- 
ment) and the advance are concurrent, is pointjd out by Channell Sergeant in hia 
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reply at page 913 of the report in 5 C. B* Whore such is the fact he admits, in 
effect, that he puts the case in the eame position as that of pawnor and pawnee, 
and makes the principle laid down in Pothonier v. Dawson, Holt. (N. P.), 383, 
applicable. The distinction [S40] is also tr.ken by WlLDK, C. J., in delivering 
the judgment of thtf Court at page 918 of the hitter report (5 C. B.). On the 
other hand, Brown v. McGran, 14 Peters Rep.% ^79, (American Rep.), an American 
authority, in its facts very closely resembles ttfb case before me, and is strong 
authority in favour of the riglit of the plaintiffs to sell under circumstances like 
the present. On the whole, 1 think, that the authorities warrant the iiilorence 
that where goods are consigned to a foreign mercliant as security for an advance, 
albeit he may be a factor entrusted with the sale of goials on commission, and 
where by reason of the fall in the market or other causes his security is declining 
in value, and becoming insufficient, such foreign mcjrchant is invested with a 
power of sale over the goods after due notice to his principal, althougii the 
•latter may place a limit on their sale, and desire to hold them on, if the princi- 
pal do not put his factor in funds to makeup the deficit so caused. I must, 
therefore, disallow this exception. 

The defendant appealed. The chief grounds of appeal were, first, that the 
defendant^was not hound, and did uot*agree, to provide a margin to cover any 
deficit in respect of the consignment of cloves; second, that Farkan, J., was 
wrong in holding that either hy express or implied agreement or by law the 
plaintiffs had authority to sell the cloves without the authority or consent of 
the defendant. 

Lanff (.\oting AdvQcate-General) and Jardme, for Appellant (Defendant): — 
The lowei; Court has by inference imported a term into the contract giving the 
plaintiffs a right to sell the gcvods consigned to them, unless" they were kept in 
funds sufficient to cover any difference there might be between the amount 
drawn by the defendant against the g^ods and the value of the goods. There 
is no evidence of such an agreement. The general mercantile law does not per- 
mit a factor to sell against the wish of his principal — Smith's Mercantile Law 
(10th Ed.), p. 126; Smart v. Sandars, 3 C. li., 380 ; S. C. 5 C. B., 895. The 
law as laid down in Story is not EnglisK law : see Story on Agency (9th Ed.), 
para. 371 and note. If the law .does not give the plaintiffs the right to sell, 
there is nothing in the [541] evidence from which we can gather any agree- 
ment that they should have such a right. 

Macpfierson findKirkpatnck, for the Kespondents (the Plaintiffs): — It is clear 
that the defendant agreed to keep the plaintiffs in funds. The plaintiffs only 
accepted the defendants' consignment on this condition. Tliat condition was 
broken, and the defendant became largely indebted to the plaintiffs. The only 
remedy left to the plaintiffs living in England was to sell the goods in their 
hands. Thgy claimed the right, and it was inforentially admitted hy the defend- 
ant. The defendant in his letters does not deny the right to sell, but insists 
that there was no deficit to justify the sale. The goods ^^ere really a pledge in 
the plaintiffs’ hands — Murtunjoij v. Gockrane, 10 M. I. A. at p? 217. • 

The followin*g authorities were cited and commented on : — De Comas v. 
Frost, 3 M. P. C. (N. S.), 158 ; Brown v. McGran, 14 Peters Rep., 479, (American 
Rep.) ; Pothonier v. Daws9n, Holt. (N. 1^.), 3^33 ; Story on Agency (9tb Ed.), 
para. 371 and note; Story on Bailments, 308, 310; Coote on Mortgage (Bd.^ 
1884), p. 615; Indian Contract .Act (IX of 1872), section 202, sectionjs 148, 172,176. 

Sargent, C. J. : — The question in this appeal arise*s in taking the account 
between the parties to a consigi|ment fof sale of 435 packages of clovcis by the 
defendant, who is a merchant in Bombay, to the plaintiffs, who are a firm of 
merohants and oommission agecls in London. 
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The defendanb had done oonsignment busineBS with the plaintiffs previous 
to the 7th January 1889, on which day the plaintiff Gharleeworth, who was then 
in Bombay, wrote to the defendant a letter, the object of which was to state the 
result of a verbal arrangement come to between the parties with a view to the 
increase of the consignment business, and was in the folfowing terms : — (His 
Lo<rdship read the letter supra, p{:h<522, 523.) This letter, it is to be observed, 
is silent on the subject of advances to be made by the plaintiffs on 
consignments, and it is, therefore, to be inferred that in that respect the 
consignment business was to be carried on as it bad been previously to the 
[542] new arrangement. There is no documentary evidence in the case as to 
what had been the course of business betsveen the parties on this subject, and it 
has, therefore, to be gathered from the statements of the parties and the 
correspondence between them following upon the consignment in question. We 
may also add that there was no evidence as to ‘any custom of the trade between 
Bombay and London ; and the rights of the parties have, therefore, to be deter-' 
rained by the general principle of commercial law applicable to the case. 

The general law applicable to commission agents as laid. down in English 
authorities, on which the Courts of this country mainly rely in deciding com- 
mercial questions, was stated in Smart v\ Sandars, 5 0. B., 895. In that c**Be 
the advances were made subsequent to the consignment, and it was hold that 
such advances conferred a lien on the factor for sale who made them, but that 
they did not confer upon him the right to sell, lyivito doynino. 

During the argument it was suggested that there might be a distinction 
between advances subsequent to and advances made contemporaneously with 
the acceptance of the consignment. , 

In De Gomas v. Prost, 3 Moore P.C. (N. S.), 158 at p. 179, the Privy Council 
say that the doctrine of Smart v. Saiidars i^ that “ mere " advances made by a 
factor whether at the time of his employment as such or subsequently cannot 
have the effect of altering the revocable nature of the authorities to sell, unless 
there was an agreement, and in that^'ense they held that the Court in Australia 
was right in granting a new trial moved for on behalf of the factor un<^er the 
circumstances of the advances and the conversation and letters which preceded 
and followed them. 

The result of these authorities is, I think, to show’ that where the ‘factor 
for sale, who has made advances, claims the right to sell invito domino, the 
question is whether there was an agreement between the parties — either 
express or to be inferred from the general course of business or from the 
circumstances attending the particular consignment— that tbe factor shpuld under 
any and what circumstances have the power to sell against the will of the 
owner of the goods, the onm of proving which lies [548] on the factor who has 
made the advances. Counsel for the respondent referred to section /202 of the 
Contract Act and illustration (5) accompanying it. But these assume that the 
factor has an interest in the goods expressly given him by the consignor at the 
time of the consignment and have no bearing on the present question. 

Passing to the evidence I entirely agree with Mr. Justice t^ARRAN that the 
correspondence can leave no doubt that the plaintiff’ accepted the consignment 
in question with the restriction 'as to the minimum*, price at which the cloves 
were to he sold upon the understanding that they should be kept in funds by 
the defendant lo meet any deficit arising from a falling market. 

The market, it is dot disputed, was a falling market from tbe da'te of the 
'^consignment, and the correspondeDCC from fir^at to last between the parties 
proceeds on the above assumption. The lett ^rs and telegrams are taken up 
with urgent demands by [the plaintiffs for payijientB to cover tbe defij^ts, met 
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by objections on the part of the defendant which are directed exclusively to the 
amount of such dehcits and to thg unreasonableness of the plaintiffs in asking 
for further cover tban.the defendant had already furnished. The correspondence 
continues to be exclusively of this character until 23rd August, when the 
plaintiffs, apparently despairing of inducing the defendant to comply with 
their denoands that h& should square the accojint, thro*aten to sell the cloves 
at the beat price obtainable ** if the defendant refuses to pay them a 
deficiency of £ 883-2-9. The defendant’s answer of the 10th September to this 
letter is an important one and is in the following terms. (His Lordship read the 
letter : see supra page 529.) 

It is to be remarked that throughout this letter the ground taken by the 
defendant is that the plaintiffs had not credited the defendant with the actual 
ruling rate, and that they had made exorbitant charges, and that, if the account 
were properly made out, “ no material sum would be due from him," and it is 
•on this ground alone that the defendant claims the right “ to hold the plaintiffs 
responsible if they sell under Id, per lb., the price to which he consents to 
reduce the limit. The plaint- t84i4]iffs did not sell, nor did they forego their 
commission and transfer their business to another house as proposed by the 
defendant. An acrimonious correspondence then commenced and continued 
until the lieginning of the following year whilst the price of cloves was dull 
and declining, having gone down to 5id. on*lst November. At last, on 2^th 
October, the plaintiffs telegraph to the defendant that they would sell unless 
they cabled a margin of £800, stating that the market price put at and 
again, on 30th October, they telegraphed : “ Limit if we can sell at 5i. If you 
wish us to continue holding, cable a margin of 800, otherwise selling." On the 
3l8t defendant replies; “Limit for cloves Gd." On 15th November the price 
had fallen to 5d. and the plaintiffs telegraphed an account’showing a deficit of 
£1,192-3-10. On the I'ith December, Mr. Charlesworth having come out to 
Bombay informs the defendant he will telegraph to his firm to sell “ at the best 
price obtainable " since he refuses to give them a margin to cover the heavy 
deficiency, and on 30fch January 1890, in?brm8 the defendant that the goods 
were being sold on that day without reserve to the highest bidder. 

Now, although no express admission by the defendant of the plaintiffs' 
right to sell in case of default of payment of deficiencies is to be found in the 
defencfant’s letters, they all tacitly proceed on the assumption that, according 
to the course of business between them, the plaintiffs would be justified in 
taking the course they tlireataned to take if the defendant committed default 
in remitting so as to cover any material amount of deficiency, and having regard 
to the na*tur 0 of this business, which necessarily required that the factor for 
sale in England, who accepted the consignor’s bills, should look mainly to the 
proceeds of the goods for payment of his advances, the inference from the above 
correspondK^nce is, I think, that this consignment business was conducted 
between the parties on the basis of the plaintiff’s being entitled to sell in a 
falling market if the consignor failed to cover the deficit, if exceeding 20%. 
The conclusion strengthened by the conduct of the defeuflant, who fiever 
went into the witness box to deny that such was the course of business. 

As no attempt has been made by the defendant, in taking the account, to 
show that there was not* a material deficit at the [ 545 ] time the goods were 
sold, or that ho was ready to meet it, I am of opinion that Mr. Justice Fahran 
was right in holding that, under the circumstances disclosed by the evidence 
and according to the course of Jjusiness, the plaintiffs’ right to sell arose not- 
withstanding the 6d. limit imp* sed by Ihe defendant, and that the exception 
to the Commissioner’s report, v hich raises the question as to the defendant’s 
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claim to be credited with the price of the cloves at per lb., was properly 
disallowed, and that the appeal should be di^Illis8ed with costs. 

Starling J. : In this case the questfon to he decided is whether the 
plaintiff as consifinee of certain produce was entitled to sell the same against 
the orders of the defendant, the consignor, in order recoup himself the 
advances ho made when he accepted the consignments. The cases of Smart v. 
Sandars, 3 C.B., 380 ; and 5 C B., 895, taken together with De Comas v. Prost^ 
3 Moore’s P. C. (N. S.), 158, decide that a factor, to whom goods have been 
delivered for sale, has no right to sell those goods against the orders of the 
owner in order to repay himself the amount he may have advanced upon them, 
whether the advance bo made at the time the goods are handed to him or sub- 
sequently, unless it bo provfjd that an agreement to that effect was made at 
the time of the advance, or may be inferred from the course of business between 
the parties. The case of Brown v. McGran, 14 Peters, 479, (American Pop.), 
and illustration (/;) to section 202 of the Contract Act do not afford any* 
assistance, as in the American case a ge^ieral authority was given at the time 
of the advance being made, and the illustration assumes that such authority 
has been given, and it will be seen that no such authoiiby was given in this case. 


From the evidence it appears that previous to January 3 889, the plaintifif 
and defendant had been doing business together, but the full details of the 
terms on which such business was carried on do not appear. At the beginning 
of that month some conversation took place between them hs to an increase 
of business, Ac. A letter was written by the plaintiff to the defendant referring 
to that conversation, but evidently containing only part of the terms on which 
such business was to be carried on. t646] On the 25th January 1889, the 
defendant consigned 435 packages of cloves to the plaintiff, and drew against 
them £2,100 and fixed the limit of price af which they were to ho sold at 91(2. 
(that limit was eventually reduced to %d). By the time the hill arrived in 
England, cloves had fallen in price, and the plaintiff’ refused to accept the bill 
unless cover was provided for the deficiency. That cover was provided by the 
defendant with very little demur, and the plaintiff accepted the bill, but with 
the knowledge that his orders did not permit him to sell under a certain limit. 
On this occasion the defendant by his acts showed that he was bound to keep 
the plaintiff guaranteed against any deficiency, and his letters of I5th February 
1889, 15th March 1889, and lObh September 1889, distinctly show that he 
never alleged that he was not bound to remit cover wdienover it was needed 
by the fall in tVie market, hut all ho doe? allege is that no cover was necessary 
at the time the letters were written. Clearly, thot), the Court is justified in 
holding that this was part of the terms on which business was to be conducted 
between the defendant and the plaintiff. It is now admitted that the defend- 
ant did not remit sufficient cover in respect of this parcel of cloves. What, 
then, is the remedy wlilch the plaintiff jias in such a case ? The plaintiff 
says that hei was under the circumstances entitled to sell the cloves for the 
host price he could obtain, and in hi.s letter of 23rd August 1889, he threatens 
to sell them unl» ss margin is provided. The answer to that is contained in 
the defendant’s letter of the 10th September, above referred to, in which no 
objection is taken to the power of the plaintiff’s* to sell under fitting circum- 
stances, hut it is alleged that those circumstances have no existence, as there 
would at that^timo be no deficiency. 


On the ,28th October sale was again threatened by telegram unless a 
remittance was sent, and the only reply the defendant made was to lower 
the limit to ^d. Sale was again throatt^ned by the telegram of the 
31st October and letter of 1st November, hut these do not seem to have 
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been replied to. Early in Novemfier the plaintiff started for Bombay, and 
after his arrival the letters of 11th and Isth December were written to the 
defendant again threatening sale,’e<nd from the evidence of the [547] plaintiff 
it appears that the defendant never set up the case that the plaintiff 
could not, in any event, sell below the limit liKed, ])ut adopted a policy of 
procrastination, allegftig at first that he liad not time t6 examine the accounts, 
and subsequently refusing to discuss the matter until the plaintiff settled some 
counter-claim he brought forward. If, according to the course of business, it 
was not open to the plaintiff under any circumstances to sell below the defend- 
ant’s limit, that is the very first thing which would have been put foi ward by 
the defendant, but at no time does he allege that, and as ho has refrained from 
tendering himself as a witness to prove such a condition, or to contradict the 
plaintiff when he says he had the right to sell if cover was not provided, the 
only inference that can be drawn is tfiat, according to the established course of 
business between the plaintiff f*nd the defendant, the plaintiff was entitled to 
*sell the cloves at the best price he could obtain and against the winIi of the 
defendant in the event of his not providing the plaintiff with sufficient cover as 
cloves fell in value Consequently this appeal must fail. 

Appeal difiviiased. 

Attorneys for the Appellant (dofotidant) : — Messrs. Thakurdas, Dharams^ 
and Gama. , 

Attorneys for the Respondents (plaintiffs) : — Messrs. Payne^ Oilhert dnd 
Sayani. 


• NOTES. 

[ See alKO (ISUG) 20 Mad., 97 at 101.] 


[ 17 Bom. S47 1 
APPELL\TB CIVIR. 

The 15th Aunu^si^ 189*^. 

Present : 

Mr. Justice Bayley, Chief Justi(3E*(Acting), and Mu. Justice Candy. 


Aminabi and another (Original Plaintiffs) Appellants 

versus 

Sidu and another (Original Defendants) Respondents.* 


Decree — Rxccution — Execution pending appeal — Landlord and tenant —Enhance- 
ment of rent — Decree for enhanced rent, and in default possession to t;e given — 
Appeal Jby defendants — Execution of decree by plaintiff — Possession taken 
pending appeal — Decree confirmed on appeal -Time, for complying with 
decree not enlarged by filing appeal — Appbcatioiuby defendants to 
• he re»tored to possession on payment of amount ordered by 

appellate decree — Practice —Procedure. 

On the 13th February 1^89, the plaintiffs obtained in the District Court of Satara a 
decree, on appeal, against the defendants, who were their tenants, ordering tSW] them to pay 
Rs. 34 as the rent of certain land for the year 1882-83, and Rs. 50 a ye.H as rent from the 
5th Aprii 1883, on which date the plaintiffs had given therm notiee of*eiihaucement. In 
default of payment by the defendants the plaintiffs were to take possession of the land. The 

• Soco id Appeal, No. 214 of 1802. / 

/ 

/ 
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plaintiffs were to give the defendants credit for any sums which they had paid as rent since 
the year 1862-3. 

Both parties appealed to the High Court from ^his docroo. While those appeals were still 
pending! the plaintiffs on the 13th February 1890, applied for execution of the decree. They 
prayed for immediate possession and for Rs. 334 alleged to be the rent due under the decree, 
vis., Rs. 34 for 1882-83 and* Bs. 50 for each of the six years from 18C3-84 to 1888-69 inclusive. 
The application was granted by the Su*bordinato Judge, and the plaintiffs obtained possession 
on the 19th February 1890, 

On the 20th March 1890, the defendants applied to be restored to possession, stating 
that they had appealed to the High Court against the decree of the District Court, which had 
fixed their rent at the enhanced rate of Bs. 50, and that their appeal was still ponding; that 
the sum of Bs. 334 was not duo to the plaintiffs, inasmuch as they (the defendants) had 
continued to pay the rent at the old rate (via., Bs. 31) to the villag3 officers together with 
the local fund cess Bs. 2-2-0, being a total of Bs. 3G-2-0 for each of the six years. They 
-contended that the plaintiffs were thus entitled only to Rs. 83-4-0, and not Rs. 334, and they 
-claimed to get back the land on the ground that the plaintiffs had obtained possession on an 
illegal application. 

While this application of the 20th March 1890 was still ponding, the appeals against 
the District Court’s docroo of the 13th February 1889, came on for hearing before the High 
Court, which confirmed that decree on !.he I7th July 1890. Thereupon the d^fendanis on 
the 1st August 1890, brought into Court Rs. 98 (being the difference between the old rent 
which they had paid and the enhanced rent payable under the confirmed decree) and applied 
to be restored to posscs.sion. On tbo 6th February 1891, the defendants’ xipplication of the 
20th March 1690, came on for hearing, and was rejected by the Subordinate Judge on the 
ground that the defendants had not obeyed the District Court’s decree. The defendants 
thereupon appealed to the District Court, which reversed that decision and ordered that 
possession should be given to the dofoudauis on the ground that the time for payment of* the 
amount duo under the decree should bo reckoned from' the date of the confirmation of the 
decree by the High Court, viz., 17th July 1890, aaJ that by their payments made to the village 
officers and their payment into Court on the 1st August 1890, the defendants had obeyed the 
decree and were entitled to bn put back into pos3e.ssioii. The plaintiffs appealed to the High 
Court. ' 

Held, (reversing the order of the District Court and restoring that of the Subordinate 
Judge), that the defendants could not recover possession. The fact that they had appealed 
to the High Court could not prevent the decree of the District Court from being executed, or 
enlarge the time for payment of the rent as decreed by that Court. No stay of execution 
was asked for, and all that the Subordinate Judge had to see in February 1890, was whether 
payment of rent had been made in accordance with the terms of the decree of the District 
Court made on the 13th February 1889. The defendants had not paid that rent when the 
( 849 ] plaintiffs excctfted the decree on the 19th February 1890. The decree was legally 
executed before the High Court’s decree was passed on the 17th July 1S90, and that execu- 
tion could not bo afterwards cancelled, because of the High Court’s decree. When the decree 
of the District Court was passed, the defendantfe should at once have paid to the village 
ofidcors the balance of the rent duo according tri that decree, or, on the second appeal to the 
High Court being made, tlfby should have applied for stay of execution. They followed neither 
course* and the decree was legally executed The claim in the plaintiffs’ application' for 
execution may hav(> been excessive, but the defendants had never attempted to pay anything 
beyond the old rent. « 

Second appeal from the order of J. W. Walker, District Judge of Satara, 
passed in execution of a decree. 

The defend'ants wer^ tenants of the plaintiffs at an annual rent of Bs. 34 
On the 5th April 188^, the plaintiffs gave the) defendants notice of enhance- 
mont of rent to Bs. 50. , They afterwards sued the defendants claiming rent at 

•ffs ti/ 
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‘the old rate up to the date of the notice o^ enhancement and at the higher rate 
for the period subsequent to the notice. 

The suit came on. appeal to the^District Court, which, on the 13th February 

1889, passed a decree for the plaintiffs, ordering the defendants to pay Rs. 34 
as rent for the year 1882-83 and Rs. 50 par year as rent from the date of the 
plaintiffs’ notice of 5bfi April 1883. In default gf payiTiOnt by the defendants, the 
plaintiffs were to take possession of the land. The plaintiffs were to give the 
‘defendants credit for any sum which they had paicl as rent since the year 1882-83. 

Both parties appealed from this decree to the High Court. On the 13th 
February 1890, while these appeals were pending, the plaintiffs applied for 
•execution of the decree. They prayed for immediate possession of the land and 
forRs. 334 alleged to be the amount of rent due under the decree, viz., Rs. 34 
for 1882-83 and Rs. 50 for each ol the six years from 1883-84 to 1888-89 
inclusive. The application was granted by the Subordinate Judge, and posses- 
sion of the land was given to the plaintiff on the 19th February 1890. 

On the 20bh March 1890, the defendants .applied to be restored to posses- 
sion. They stated that they had appealed to the High Court against the decree 
of the District Court, which fixed their rent at the enhanced rate of Rs. 50, and 
that their appeal was[550] still pending. They alleged that thosum of Rs. 334 
was not duo to the plaintiffs, as they (the defendants) had continued to pay the 
rent at tlie old rate, viz., Rs. 34, to the village officers together with the local 
fund cess Rs. 2-2-0, being a total of Rs. 36-2-0 for each of the six years. They 
had, therefore, paid a sura of Rs. 250-12-0 including Rs. 34 for tho year 1882-83, 
and the plaintiff's were thus only entitled to Rs. 83-4-0 and not Rs. 334. 
They claimed to got baefk the land on the ground that tho plaintiffs had obtain- 
ed ppssessfoD thereof with the crops standing thereon on an illegal application. 

While this application of the 20th March 1890, was pending, the appeals 
against the decree of the 13tb Fobruafy 18B9, came on before tho High Court, 
which, on tho 17th July 1890, confirmed the decree of tho District Court. 
Thereupon the defendants on tho 1st August 1890, brought into Court Rs. 98 
(being the difference between the old rent which thev had paid, and the enhanc- 
ed rent payable under the decree confirmed by the High Court), and applied to 
be restored to possession. 

Ob the 6th February 1^91, the defendants’ application of the 20bh March 

1890, came on for hearingi and was rejected by the Subordinate Judge, on tho 
ground that tho defendants had not obeyed the District Court's decree. The 
defendants appealed to the District Court, which reversed the decision of the 
lower Court and ordered that possession should be given to the defendants, 
on the ground that the time for payment of the amount due under the decree 
should be reckoned from the date of the confirmation of the decree by the High 
Court, viz.,, 17tli July 1890, and that by their payments made to tho village 
oifioers, and the sum paid into Court* on Ist August 1890, the defendants had 
obeyed the decree and were entitled to be put back into pjDSsession. 

. From this or^er the plaintiffs tiled a second appeal to the High Court.* 

Manekshah J. TaleycLvkhan for the Appellants (plaintiffs) : — The defendants 
did not comply with the decree of tho District Court within a year, and pay the 
rent as ordered, and accordingly the plaintiffs took out execution and obtained 
possession. The fact [661] that the defendants had appealed, ^id not enlarge 
the time allowed them for obeying tho decree and paying tho money. This is 
not a redemption decree — Mahant Ishwargar Chitdashma Mavahhat, I. L. R., 
13 Bom.. 106. When the defendants preferred their second appeal, they ought 
to have applied for stay of execution of the lower Court’s decree, but instead of 
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doing that they, in defiance of the (^ecree, deliberately V7aited till the disposal 
of their second appeal and then proposed to pay the amount due. The decree 
has been legally executed, and the defendants cannot cancel the execution^ 
because of the subsequent decision in appeal. 

Mahadeo Ghimnaji Apie for the Respondents (dejfondahts) : — The only 
question here is whether the time allowed to the defendants for paying the 
enhanced rent should not bo computed from the date of the High Court's 
decree. The cases show that where there is an appeal against a decree, the 
decree is suspended — Daulat v. Bkukandaa, I. L. R., 11 Bom., 172 ; Noor Ali 
V. Kom Meah, I. L R., 13 Cal., 13 ; Sahharam Mahadev v. Bari Krishna, 

I.L. R., 6 Bom., 113. The decree of the High Court being the final decree, it is 
that decree which ouglit to be executed, and not the decree of the District 
Court — Shohnii Singh v. Bridgman, 1. B R., 4 All., 376 ; Muhammad Sulaiman 
Khan. v. MuhamnLad Yar Khan, I.L.R., 11 AH., 2G7. Prior to the High Court’s 
decree the plaintiffs had, no doubt, applied for execution of the District Court’s 
decree, but that application and the order thereon wore parie, and subse- 
quently the defendants made an application undoi section 583 of the Civil 
Procedure Code (XTV of 1882). When a ilocroe is executed pending appeal, 
the execution must he considered be subject to the final order in the appeal. 
Tn this case the plaintiffs ajipealed as will as the defendants against 'the Die' rict 
Court’s decree, but, although they appealed against it and while their appeal 
was pending, tliey applied for and obtained execution. 

After the passing of the High Court’s decree the defendants paid the 
amount of the enhanced rent into Court ; the plaintitls have taken it, and also 
recovered possession, which they ought not to have done. 

[532] Gandy, J. : — The plaintiffs .r. this case on 13th February 1889, 
obtained a decree of the District Judge* that “ defendants do pay to plaintiffs 
Rs 34 as rent for 1882-83, and Rs. 50 as annual rent from the date of plaintiffs’ 
notice of 5th April? 1883; in default of payment the plaintiffs are to take 
possession of the land from defendants ; any sums which defendants have paid 
since the year 1882-83 as rent for the land are to he credited to them, and only 
the balance to bo recovered by the plaintiffs.” 

On 13th February 1890, plaintiffs applied to the Subordinate OPurt to 
execute this decree by praying for immediate possession of the land, and for 
the rent duo, which was given as Rs. 334. This .sum was apparently arrived at 
by adding tlie rent for 1882-83 (Rs. 34) to the rent at Rs. 50 for six years, 
VIZ., 1883-81 to 1888-89 inclusive. The defendants had all along continued to 
pay the old rent only (Rs. 34) through the village ollicers (section 85, Land 
Revenue Code, Bom. Act V oflB'i^9). 

The Subordinate Judge at once ordered immediate possession- to be given 
to the plaintiffs, which was done on 19th F'ehruary 1890. 

On 20th March..! 890, defendants made an application to the Subordinate 
Judge objecting to Vjeing ousted from possession, alleging that plaintiffs should 
have demanded Rs. 83-4-0 only , that they (defendants) had preferred a second 
appeal to the High Court against the decree of the District Court fixing the 
rent at Rs. 50 ; that credit should be given for the sums paid to the village 
officers, i.e., ^Rs. 34 rent, and Ra. 2-2-0 local fund cess, total Rs. 36-2-0 each 
year; and demanding restoration of the land on the ground that plaintiffs had 
obtained possession with the crops on the strength of an illegal application. 
This application of the defendants was not finally disposed of by the Subordinate 
Judge till 6bh February 1891. 
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In the meanwhile both parties had fil^d second appeals in the High Court 
against the District Court*8 decree, jwhich, however, was confirmed on 17th July 
1890, no written indrtnjf nt h-ing delivered. 

Defendants then on 1st August 1890, made an application to the Subordinate 
Judge, producing Rs.98^ wliicli they apparently [553] calculated as the ditference 
(Rs. 14) for seven years between the rent confirmed by the High Court 
(Rs. 50) and what they had hitherto paid (put hjr defendants as Rs. 36). This 
of course was an error in calculation, for defendants apparently included local 
fund cess, whereas it is evident that the District Judge intended the Rs. 50 to 
be in place of the Rs. 34, exclusive of any local fund cess. 

Eventually, as noted above, on 6th February 1891, the Suhtndinate Judge 
disposed of the defendants’ application claiming to bo restored to possession. 
He refused their prayer, holding that they had defaulted in complying with the 
terms of the decree. • 

• On appeal to the District Court the Judge reversed the order of the Sub- 
ordinate Judge, holding on the authority of I'ailoj? v. Ganu, 1. L. R., 15 
Bora , 370, that the time fixed for payment of the rent duo must bo reckoned 
from the date of £iio decree of the High Court ; that dofendants had since 
1885-86 paid to the village officers Rs. J70 in addition to tho Rs. 98 paid into 
Court; and that, therefore, defe»)dants wore entitled to he put back info 
possession. • 

We are unable to agree with the conclusions of the District Judge. There 
is apparently some mistake in regard to tho case quoted by him. The ruling 
in Patloji v. Ganu is simply that the order of the High Court, allowing the 
withdrawal of a second a’ppoal, is not a decree from which a liesh period can bo 
computed for payment of redemption m<jnev. But there are) expressions in 
the judgments of the learned Jfidgea which tell strongly against the view taken 
by the District Judge. Thus Pausons*J., said : “ Tho mere fact that an appeal 
has been preferred does not stay execution of the decree appealed against, or pre- 
vent its being executed, or enlarge the time for its performance The 

plaintil’fc have only themselves to blame if they did not within the prescribed 
time pay tho money they were ordered to pay. They waited the result of the 
defendant’.s appeal at their own risk.” So liere : both plaintifis and defend- 
ants anpealod to llio High Court ; but that fact could not prevent tho decree 
of the District Court being oxccuteil, or enlarge the time for payment of the 
rent as decreed by the District Court. Even if the Sub-[564i]ordinato Judge 
had the power to enlarge the time for payment in the course of execution, the 
mere fact that an appeal had been lodged, would afford no special ground for 
enlarging t4ie time [Mahant Ishivargar v. Ghudasama Manahha?, 1 L. R , 13 
Bom., 106, at page 109). No stay of execution was asked for: therefore all that 
the Subordinate Judge had to see in February 1890, was whether payment of 
rent had been made in accordance wi)jh tho terms of the District Court’s decree 
of the 13bh February 1889. 

Tho Subordinate Judge was wrong in supposing that nothing had been 
paidl since 1882-83 : strictly speaking the subsequent payments to tho viMage 
officers were the only payments which the Courts could recognize. But assum- 
ing that tho District Court’s decree allowed, apd could allow, ];a>ment either 
to the village officers or infb Court, it is a fact that in February J890, nothing 
had been paid beyond the old rent of Rs. 34, and not a pie in t'xcoss of that 
rent was ^tendered by defendants till August 1890. Il is unnecessary, tliere- 
fore, to enquire whether the District Judge in the present case was justified in 
assuming that, though the District Courff’s decree directed defendants to pay 
Rs. 50 as annual rent from the date of plaintiffs’ notice of filh April 1883,” 
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yet defendants were justified in paying the old rent only (Bs. 34) for 1883-84 
and 1884-85. In any case, defendants had not paid their due rent for 1885- 
86 to 1888-89 when the plaintiffs executed the decree. .Nor did they tender it, 
or pay it to the village officers, when they objected (March 1890) to being 
ousted from possession. 

Ought, then, the Subordinate Judge to have subsequently cancelled the exe- 
cution of the decree, and rest 9 red the defendants to possession, because on 17th 
July 1890, the High Court confirmed the decree of the District Court, which 
directed defendants to pay the enhanced rent, and ordered that in default of pay- 
ment the plaintiff's are to take possession of the land from defendants ? We 
think not. It may bo a hard case for defendants, but they have only themselves 
to blame. When the District Court’s decree was passed, they should at 
once have paid to the village officers the balance of the rent due according to 
that decree, or they should, [5553 on second, appeal being made, have applied 
for stay of execution. They followed neither course, and the decree was, there- 
fore, legally executed before the High Court’s decision was passed. The claim 
in the plaintiffs’ application for execution may have been excessive in regard to 
the amount of rent claimed ; but the fact remains that defendants had never made 
any attempt to pay anything beyond tlieold rent. Under these circumstances, 
we must discharge the order of ihe^District Judge and restore 'that of the 
Subordinate Judge. All costs cm defendants. 

Order discharged. 


NOTES. 

[ Tho appellate decree was regarded as the starting point for limitation in (1914) 16 
Bom. L. R., 778. See also (1893) 16 All., 65.J 

( 17 Boir. 535] 

APPELLATE CIVIL. 

The 18th August, I89i4. 

Present: 

Mr. Justice Bayley, Chief Justice (Acting), and Mr. Justice Candy. 

Balaji Ganesh (Original Plaintiff) Appellant 

versus 

Sakharam Parashram Angal and another (Original 

Defendants) Respondents.'^ 

Instalments — Decree on mortgage for payment of Rs. 1,800 by instalments, and in 
default execution for whole amount to issue — Default in payment of^ instalments 
— Waiver by plaintij} of right to execute decree- —Receipt by plaintiff of 
overdue instalments is no waiver — Practice — Procedure — Differ erU 
rulings of different High Courts -Judge to follow th6 ruling of 
the High Court to which he is subordinate. 

By a consent decree passed in a mortgage suit the defendant was ordered to pay to the 
plaintifi the sum of Us. 1,800 by yearly instalments of Rs. 50 payable on the 30th April in 
each year, and in case of default in payment of any instalment the plaintiff was to be 
at liberty to execute the detree by sale of tho mortgaged property. The defendants failed to 
pay the first instalment, which fell duo on the 30th A|}ril 1888, and the plaintiff applied for 

* Second Appeal, No. 189 of 1892. 
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execution and obtained an order for the sale of tie property. In order to prevent the sale 
the defendants on the 13tb November lft88, paid Rs. 60 out of Court, and tho application 
for execution thereupon was allowed to drop. The defendants subsequently made thefollow- 
ing payments, vU., Rs. 15 on the 5th June 1889. Hf. 2.5 on the 12th June 1889. Rs. 15 on 
the 1st January 1890. and 50 in the Nazir’s office on the itul June 1890. which was 
the day on which tho Court opened after the summer vacation, which had begun on the 30th 
April 1890. On the 6th Juno 1890, tho pl.iintiil again applied for execution of the decree, 
which was granted by the Subordinate Judg'i. On appeal, tho District Judge reversed tho 
order, holding that the plaintiff by accepting tho above payments had waived his right to 
execute the decree. On appeal to tho High Court, 

[ 536 ] Fields that tho plaintiff was entitled to execution. The acceptance of the payments 
did not prove a waiver. They wore not accepted on account of the ^ipeeific instalments in 
arrears, but on account of tho whole decree ; and even if they were taken as payments of 
overdue instalments, they could not by themselves prove a waiver. 

• A Judge should follow the ruling of the High Court of his own Presidency. 

This was a second appeal from an order passed by J. W. Walker, District 
Judge of Satara, in an execution proceeding. 

By a consent decree for Rs. 1,R00 passed in a mortgage suit it was ordered 
{inter alia) that the defendants should p£^otf the amount by annual in.stalmonts 
of Rs. 50 to be paid on the 30bh April every year, and on their failure to pay 
any of the instalments within the stipulated period, tho plaiutil'f should recoveir 
the balance of the decretal amount hy tho sale of the mortgaged property and 
from the defendants personally. 

The first instalment of Rs. 50 became due on the 30th April 1888, and 
the defendants having mude default in payment, the plaintiff applied for the 
execiition of the decree, and obtained an order for tho sale of the property and 
payment of the whole amount. • In order to prevent the sale, tho defendant 
on the 18th November 1888, paid Ks. §0 out of Court, and the application for 
execution thereupon dropped. The defendants made several subsequent pay- 
ments, viz,, Rs. 15 on the 5th June 1889, Ks, 25 on the 12th June 1889, Rs. 15 
on the Ist January 1890, and Ks. 50 in the* Nazir’s office on the 2nd June 
1890, which was the day on which tho Court re-opened after the summer 
vacation, which had begun on the 30th Ai^ril 1890. 

On the 6th June 1890, the plaintiff again applied for the execution of the 
decree and to recover the balance due under it by the sale of the mortgaged 
property and from thu defendants personally. 

The Subordinate Judge granted the application. 

The defendants appealed, and the District Judge reversed the order. In 
his judgmofit he said : — 

“ This was a consent decree under which tho judgment-debtor was required 
to pay instalments of Rs. 50 annually on the 30th [667] April, tho first 
instalment Being due on the 30th AprtI J688, and on failure to pay any instal- 
ment the whole amount became due. The first instalment w^as not paid on the 
due date, and the decree-holder applied for execution of the whole decree, and 
a sale of the property was ordered, but that order was set aside on an endorse- 
ment of the decree-holder that he had received Rs. 60. It is clear that the 
decree-holder has waived his right, and cannot claim to execute the whole 
decree as to the first default. 

“ The second instalment was also not paid on tho proper dalte, but before 
the date of the third instalment the decree-holder received Rs.*55, or Rs 5 
more than the amount of the overdue instalment, and ga'^ a receipt. He did 
not make an application to execute the whole decree tiU/ after the date of the 
third instalment. According to the decision in Hiralair v. Bvdho, P. J., 1883, 
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p. 172, fcho receipt of the overdue instalment did not constitute a waiver; but 
the contrary has been held by the Calcutto High Court in a more recent case — 
Ham Gulpo V. Ram Ghunder, I. L R., 14 Cal., 352, and for the reasons there 
given, I think it must be held that there has been a waiver, as the decree-holder 
did, in fact, receive payment and did not apply for payment of the whole 
amount duo. 

As to the third instalment, the Court was closed on the proper date for 
payment, and the judgment-debtor paid in the amount on the first day the 
Court ra-openod. There has, therefore, been no default. As the judgment- 
debtor could not, as a fact, pay into Court the amount on the due date, he 
cannot he said to have made default in payment.” 

The plaintiff filed a second appeal. 

Shamrav Vithal ior Appellant (plaintiff): — It. is admitted that there 
was default made in the payment of the first two instalments. The terms of 
the decree are peremptory, and empowers the plaintiff to recover the whole of 
the amount due under the decree if default he made in the payment of any 
instalment. There was no waiver by the plaintiff. When he made the first 
application for execution an order was passed directing execution of the decree 
by the sale of the mortgaged property. * The defendants then [558] pai*l him 
Rs. 60 and suggested a compromise. The plaintiff thereupon acknowledged 
the receipt of Rs. 60 and applied to the Court to postiione the proceedings; hut 
the Court, instead of postponing the proceedings, passed an order disposing of 
the darkhast. That was not a waiver —Firm at Raver v. tiadashiv,!^. J., 1888, 
p. 381. The payment of Rs. 60 was made, not on account of the first instal- 
ment, but on account of the whole decree This appears from the receipt given 
by the plaintiff. So also with regard to the other payments. 

Mahadeo Ghtmnaji Apte, for the Respondents (defendants) : — The very 
fact that the appellant received Rs. 60, — that is. Rs. 50 tho amount of the first 
instalment plus Rs. 10 — and allowed the darkhast to be struck off, shows that 
there was a waiver on his part, h man who does not enforce his right must 
be considered to have waived it — Buddhu Lai v. Rekkhab Das, I. L. R., 11 AIL, 
482; Nagavpa v. Ismail, I. L. R., .12 Mad., 192. There would have been no 
waiver on tho appellant’s part if he had declined to accept Rs. 60 and asked tho 
Court to continue the proceedings. Waiver is an indulgence shown to the 
debtor, and having once shown it, the judgment-creditor cannot insist upon his 
right to have the whole decree executed. Although default was made in the 
payment of tho first two instalments, the third instalment was paid into Court 
in time. The time for the payment of that instalment, no doubt, expired during 
the vacation, but as tlie plaintilf made the payment on the day tho Court 
re opened it was in time. 

Candy, J. : — The District Judge was not justified in preferring the ruling 
of tho Calcutta High Court to that of the High Court of his own Presidency. 
Whore they differ he should follow the latter (see Swamirao v. Rashinalh, 
I. D R., 15 is I'n-., 419). He was also in error in remarking ^that the order for 
execution ob ined by the decree-holder was sot aside. The sum of Rs. 50 duo 
as the first in alment was not paid, and so the decree-holder applied to execute 
the whole decri by the sale of defendant’s property. To prevent that sale defend- 
ant paid Rs. 6^ and the application for execution dropped, and was thus dis- 
posed of. The pa^'mant of [559] Rs. 60 was apparently on account of the whole 
decree, for at 'bha® time Rs. 50 only were due on account of the instalment. 
So, too, with the p-broenta in 1889-90 : long alter the instalment of Rs. 50 was 
due (30th April 1889. defendant paid small sums amounting altogether to Re. 55, 
which, as the receipts how, were paid on account of the sums due under the 
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decree. There is no mention in these receipts of the word instalment, which 
would have anaounted to Us. 50 otfly. The payment into Court by defendant 
of Bs. 50 on 2nd Juno’1890, could not affect plaintiff, who on Gth June 1890, 
applied to execute the balance of the whole sum duo under the decree, after 
giving credit for part-payments, • 

It is admitted that there are no other facts "but the above payments showing 
waiver on the part of tho decree-holder. I’hiiise, on the face of them, were 
not accepted on account of tho specific instalments in arrears, as contradistin- 
guished from part-payments on account of the whole debt ; so they could not 
be sufficient evidence of a waiver — Nagappa v. Ismail, 1. L. K., 12 Mad , 192. 
And even if they be taken as payments of over-due instalments, they cannot 
by themselves prove waiver. This is the principle laid down in Hiralal v. 
Budho, P. J. for 1883, p. 172, which has been followed in subsequent cases — 
see Firm at Haver v. Sadashiv, 1^. J. for 1888, p. 381. As there are admittedly 
BO other facts on which we could ask the District Judge to consider whetlier 
he found waiver o^ not, we must reverse his order and restore tliat of the 
Subordinate Judge. All costs on defendant. 


NOTES. 


Order i ever ml. 


I Waivei^is a question of fact and where p%ved, the right to exeeutu the decree Joom not 
become barred : — (1902) ‘27 Bom., 1 F.B, Seo also (U)0;<) 31 CaL, 83.] 


[660] APPELLATE CIVIL. 


^ The iUst Augtist, 

, Pbesent : 

Mr.- Justice liAyLEY, C hie Justice (Acting), and Mr. Justice Candy. 


Sayad Shahu ..(Original Opponent) Appellant 

versus 

Hapija Begain (Original ^Applicant) Bespondent."* 


Minor— Guardian— Appointmejit of gy^ardian by will— Application for 
certificate of guardianship — Practice — Procedure — Guardiari and 
• Wards Act VIII of 1890, Secs, 7 {Cd 3), 13 and 
When a person alleges that he has been appointed guardian of a minor under a will, no 
one else can be appointed guardian under section 7 (3) of Act VIll of 1890 until it is found 
after due investigation that there is no valid w'lll. 

• • Appeal No. 2 of 1892. 

t Sections 7, 13 and 48 of Act VllI of 1H90 are as follows : — 

Section 7. — fl) Where the Couit is satisfied that it is for the welfare of a minor that an 
order should lie made — 

(а) appointing a guardian of his pertibn, or property, or both, or 

(б) declaring a person to bo such a guardian, 

the Court may make an order accordingly. • 

j[2) An order un^cr this section shall imply the removal of any guBrdian who has not 
been appointed by will or other instrument or appointed or declared by the Court. 

(3) Where a guardian has been appointed by will or other instrument or appointed or 
declared by the Court, an order under this section appointing or declaring another person to 
be guardian in his stead shall hot be made until the powers of the guardian appointed or 
declared as aforesaid have ceased under the pro\isions of this Act. 

Section 13. — On the day fixed for the bearing of the application, or as si^on after as may 
be, the Court shall hear such evidence as may be adduced in su{>port of ot in opposition to 
the application. I 

Section 48. — Save as provided by the last* foregoing section and by section 622 of the 
Code of Civil Procedure, an order made under this Act shall be final, and shall not bo liable 
to be construed by suit or otherwise. 
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The procedure under Act III of 1890 not intended to be summary. 

This was a first appeal from an order passed by G. G. W. Macpherson, Distriob 
Judge of Belgaum. 

The facts of the case were as follows : — 

One Hapija Begam, widow of Gouakhan Desai, applied under Act VIII of 
1890 for a certificate of guardianship to the persons of her minor sons and 
grandsons, and asked the Court to appoint a manager of the property of her 
deceased husband. 

[561] The opponent, Say ad Shahu alias Mahomed Saheb, objected on the 
ground that he had been appointed guardian ot the minors and of their property 
under a will made by the deceased Gouskhan on the 16th June 1890. 

The District Judge after recording some evidence declined to take further 
evidence, on the ground that the proceedings, were summary, and that it was 
open to the opponent to establish his position in a regular suit. lie accordingly 
granted to the applicant the certificate of guardianship of the minor children, 
and requested the Collector to nominate a manager of the property. 

The opponent appealed. 

Phirozshah M. Mehta (with Mahrdeo Bhaskar Chaubal) for the Appel- 
lant ; — The Judge has disposed of this matter summarily according to the 
procedure under Act XX of 1864'; but that Act has been repealed by Act VIII 
of 1890, which contemplates full inquiry into tlie allegations of the contending 
parties — sections 13 and 48. 

Section 7 (3) of the Act lays down that when a person is appointed 
guardian under a will or other instrument, no other person shall be appointed 
as guardian until the powers of the appointed guardian have ceased. 

Jardine (with Ghanasham N. Nadkarnt) for the Bospondent: — The case of 
a guardian appointed under a will is governed by section 5 of Act VIII of J890» 
and that section applies only to European British subjects. 

Section 6 relates to the appointment of a guardian g enerally. But when 
a guardian is appointed under a will, section 5 only is applicable. 

1 Candy, J., referred to section ?.] 

We do not contend that the Act does not apply to persons other than 
European British subjects. We say that it applies to all persons, but. what 
we contend is that when a guardian is appointed under a will, there is special 
provision made hy section 5 which relates only to European British subjects. 
The other sections of the Act do relate to the appointment of a guardian, but 
they do not relate to the appointment of a guardian under a will or other 
instrument. 

[862] Next, the Judge was not satisfied as to the genuineness of the will, 
and, therefore, he was right in not appointing the appellant. The' Judge was 
also justified in rejecting the appellant’s application for producing evidence, 
because the application was made only the day before the final order was passed. 

The respondent is the grandmother of the minors, and,' therefore, she is 
the proper person to be their guardian. 

Candy, J. — The District Judge was apparently misled by his recollection 
of the old Acjt (XX of 1864), which directed that tfie proceedings under that 
Act should be* sui'pmary. Sections 13 and 48 of Act VII 1 of 1890 show that 
the procedure under the later Act is not intended to be summary. 

Opponent opposed the application on the ground that he had been appointed 
by will. We think fchat under section 7 (3), the District Judge could not 
appoint any one else guardian until he found, after due investigation, that 
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Goswami v. Ooswami Shri Girdharlalji, infra, p. 620), Mr. M. N. Nauavat-i, 
the Sub>rdiuafce .Tudge of Poona, stAed at the commencement of his judgment 
that he was greatly inflnienced by the decision of the Court of First Instance 
in the previous suit, confirmed as it was on appeal. 

Now, the deposition] of the plaintiff having^heen bas6d purely upon politi- 
cal and administrative grounds, as was proved by the affidavits and exnibits 
annexed thereto, filed in Shriman Goswajni v Go%tvami Shri Girdhat lalji, see 
infra, p. 620, this Court has no power or desire to enquire into the expediency 
or propriety of such action on the part of tlie Oodeyporo Darbar. I may, 
however, remark that it appears, from the evidence given in the present suit, 
that tlie deposition and banishment of the plaintiff were not regarded with 
approval by many of the Vaishnavas, who [613] venerated the shnne of Shri 
Nathji and its occupant. The on^y witness called on behalf of the defendants 
^at the recent hearing bcffore mo was Mr. Chutturbhui Murarji, a well-known 
merchant in Bombay, and who l)elong8 to tfie Vaishnava community. lie 
stated, in cross-examination, that it was an unjust act removing the plaintiff' 
from Nathdwara, that he and the Vaishnava community still hold him 
in veneration. 

An affidavit had been made by Mr. Chutturbhuj Murarji and others in Suit 
No. 218 of 1878, and on its being shown to him he said that the statements 
made in such affidavit were correct The affidavit was put in evidence at the 
hearing and marked as Exhibit F In paragraph 3 of that affidavit is the 

following passage; — “ And we sav that notwithstanding the forcible removal of 
the said defendant from iNfablidwara, which most of the Vaishnavas, as we are 
^i^formed and verily believe, consider to bo iiK'st unjust, arbitrary, and 
unwarranted, they as well as alrgost all the followers of Shri Vulluhhacbarya, 
including the Gossains at Bombay, still pay the defendant the same respect and 
hold him in the same veneration as bofo!*o his said removal, and, as wo believe, 
still consider and treat him as the acharya or high-priest and entitled to their 
respect as the repros(3ntative of Shri VullubUacliarx n.” 

In Che present case, it was argued on behalf of the second defendant that 
the plaintiff was only a trustee, and that, owing to the action of the Oodoypore 
State, he could no longer carry ou the duties of a trustee. The same point was 
urged ift the Poona case, but the High Court disposed of such contention by 
saying that, if the plaintiff' was merely a trustee, he had not yet been removed 
from his office by any competent tribunal. I may here remark that at the time 
of the death of the two devisors in the present.case, i.c., on the 22nd September 
1864, and Slst May 1873, the plaintiff was de facto as vvell as de jure in pos- 
session of the shrine and property of Shri Nathji, as he was not deposed and 
deported until the Hth May 1876. The learned Advocate-General suggessted 
that the Poona case differed from the present ouo, as there the plaintiff had 
been in possession of the Poona property before his deposition and was in pos- 
session by his managers, the first four defendants in that suit. That no [614] 
doubt was so, but such fact formed no ground of the Court s decision, which 
was that the plaintiff, if regarded as the owner of the property at Poona, had 
not, in law* lost his right as such in consequence of the act of the Eana of 
Oodeypore, and that, if he svas merely a trustee: he had not been removed from 
his office by any competent tribunal. 

The njuln point raised in the present case in the written statg^ieuts of the 
two defendants, that in regard to property of th^hrine situate in the 
Presidency of Bombay the plaintiff's rig^'ts as Tikait Maharaja of the gadi of 
Shri Nathji had since his deposition in May 1876, been transferred to and vested 
in his son, was iMnsotly and substantially in issue in the two former suits i 
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betwoen the plfiintitf and hiw son, and was heard and finally decided by the ITif*b 
Court in eaeii of them. 1 may boro mAition that the records of this Court 
show that attor the decision of the Court of Appeal on* the 2nd August 1879, 
see infra, p. 620, viz. on the 20th November 1879, Mr. Starling, counsel 
for the then plaintilT, Hjoved before the late Mr. Justice pREI^N to withdraw the 
suit with liboi'ty to the plaintiff ,to bring a fresh suit for th(i same matter; and 
on hearing Mr. fjatliain counted for tlio defendant, who opposed the same, the 
Court ordered that the plaintiff he. and he was thereby, permitted to withdraw 
from the suit, and it was further ordered that tlie i)hvintiff do pay to the defend- 
ant all his costs of the suit so far as the same had not been already ordered to 
be paid. No pormi.ssion was given, undei section d73' ol tlie Civil Procedure Code 
then in foice (Act X of 1877), to bring a fre.-.h suit for the same subject-matter, 
and consequently he was by that section piecdudcd from l>ringing a tresh suit 
for the same matter. * 

. 

I will next consider tl\e point raised by the fourth i^^suc whether the said 
house has been validly hoqueath.od to the uadt ol Shri Nathji. Tho will of Bhanji 
Bhim]i, which was in the Bngli'-h language, oKecutial rui tho 1 6tih May 1858, 
move than six years before his death and attested by the iate Mr. C B. Staugor 
Loathes, a solicitor of the Supreme Court, and by his clerk, -snd interpreted Viy tho 
late Narayan Dirmanatlqi, one of the principal inl.crjjretoi s of that Court, after 
{inter alia) directing that, his funeral ceremonies sluujld be purlormed by 
Sha Narotain Pai [615] maiiund, the i-oii of hi- <-oiniin, heqaeathed his dw'ollii^g- 
house, tho one in dispute, to Ids two wives Vajihai and Custur, alms Navibai, 
and to the survivor of tlieru during their respective lives, with iihcity to ivjfid' 
in it, receive tho rents and piofils thereof, and applv the same to their own lu 
and boiu-iit. lie then says : *' And 1 direct tluit from and after the decease o) 
tho survivor of them, my said wives, Mm .«aid dw^» llii i bouse and piernhes shah 
go to such p.ersoii or persons as they, my ^^aid wives, si, all by writing under 
their hands jointly appoint, or ms the survivor of i!u3in shall by deed or will 
appoint. And in default, of anv sfich appointment. I direct that tlie said house 
and premises shall 1)6 held hv the heirs, oxi'cutors, (;i administr^.tots or the 
survivor cjf them, my said wd\es, •upon and subject to i, he trusts aforesaid.” 
The word “aforesaifr' would seoiu to he a riu.sl.Jic f(M’ “ heivinafter mentioned.” 
The word ' aforesaid” has, so far as 1 can discviver, little, if any laeanin^' 
Then follows a provision tiiai aftei the di'ritli of tho survivor of his wives ** 
rents and prolirs of tho house are lo ho paid and applied Rafter pa^ nv 
expenses of repairing and the ground rout, assossinent, and other bills 
thereof) to the (jad/ (or throne) of Shri Nathji foi ever. 

Tiie widows do not appear to liavo made any joint uiipointrnont, 
survivor Custur, alias Navihai, by h.er will, dated th.a 4tli January 1871, 
was also in J'lrjglish, and was atJosted by^Ir, Leslie Craw lord, then a partner in 
the firm of Mf^ssi s. Loathes and Crawford, and their clerk, and duly interpreted, 


Power to allow pluiiitifT 
to withdraw with liberty 
to bring fresh suit. 


* [ Sec. 37S Jf, at any time after ^tbe institution of the 
aiit, the Court is satisfied on the apxdicat*ioii of thi' plaintif! (a) 


that the suit mu-tt fail by rea.son of'some formal defect, ,or (6) that there are sufficient 
grounds for permuting him to withdraw from the «uit or t© abandon jjart of his claim with . 
liberty to hriifg a fre.sh suit for the subject-matter of the .suit or for the part so abaudonod, 
the Court majjjj,, grant such permi.s.sion on .such term.s as lo cost* or otherwise as it thinks fit. 

If the plamtill witk^L-nw from the suit, or abandon part of bis withoht such per- 

mission, he shall be liable for such costs as Ahe Court may award, and shall be precluded from 
bringing a fresh suit for the same matter. 

Nothing in this section shall be deemed to authorise the Court to permit one of several 
plaintiffs to withdraw without the consent of the others.} 
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disposed of the house in dispute in the following words : — " I give, devise, 
and hcqu^nitli 1 he dwelling-house in whicii 1 now reside (describing it) unto the 
said S ha Tulsidas l?rem]i, Sha Madhowdas Premjl, and Sha Purbhudas Tulsidas, 
their heirs and assigns upon trust to let the sauio and collcjJt and receive the 
monthly rents, issues afrid pi'olits thereof, atid pay the same (after payment of 
all taxes and expenses in repah ing or rebuilding tiie said preiuisoa) to the throne 
or gadi of Shri Nathji for ever, but 1 direct that* it shall ho lawful for my said 
trustees and trustee or the survivors or survivor of them or their or bis heirs, 
legal personal representatives or assigns during their lives to residi' in the first 
storey of the said house and premises hereinbefore lastly given and [616] devised, 
free of rent.” She then declares that tiie above-named persons are not tcisell,J 
mortgage, charge, or in any wise incumber the said hereditaments and ijremises. 
The will of Biianji lihimji give Jus two widows power to give the dwelling- 
house and pron-ises to such {lerson or persons as they should by writing under 
"^heir hands jointly appoints, or as the survivor of them should by deed or vrill 
appoint. What Cuacur, tlie survivor of the two widows, did by her will was, 
in my opinion, in ^onforinitv with the power given her by her husband's will, 
and I, therefore, think that by the joint operation of those two wills the house, 
subject to the right of trio three irustoes^to reside in the first storey, was validly 
bequeathed to tne gadf of Shri Nathji. It was not denied that a devise of the 
income of an estate passes the fee -Mawiox v. (h'eever, Ij„ R., li Eq., 4o6. 
Sucli rule has been adopted in the Indian Succession Act (K of 1865), section 
159, Illustration (c). “ A bequeaths to B tho rents o( his lands at X B is 

f^titled to the lands,” 

irw Next as to right oi the defendant Madhowdas Prom]i to reside in tlie house. 

t is* suggested in paragraph 7 ^)f the plaint that the direction in Custur’s will, 
at it should he lawlul for lier tluve tfusteos oi* tne survivor of them or their 
or his heirs, legal porsoimi representatives or assigns during their lives to reside 
in the first storey of tlie house and promises free ol rent, was ultra vires of the 
said Custur. As, however, in the events which happened, she li ad power under 
her iiusfiand’a will to appoint by deed or will bo an> person or persons she 
thought fit, I think that the right to reside in tho liouso is good during the lifetime 
of the three named persons and tlio survivor of them, and as Madhowdas Promji, 
tho firsfr defendant, is one (^l those tliroo named persons, J think that he is 
entitled to reside during his life in the first storey of the house and premise! 
rent free. 1 collect tliat the two other trustees are dead. 

The operation and effect of a power of appointment in a Hindu will was 
considered in a recent case on the Original Side of this Court which came before 
the Court of Appeal [Javerhai v. Kabitbai, 1. L. R., IG Bom., 4:92), There 
was a bequest to such person or persons as [617] the tt'SDator’s brother 
iJamnadas should by deed or writing* appoint. The learned Judge, who tried 
the suit, considered tliat it vvas impossible to find a place h)r power of appoint- 
ment in the Hindu syslom ol law (see p. 497). Sir Cllv-^HLES SauGENT, C. in 
delivering the judgment of the Appeal Court said (p. 497) : “ l''ut it remains to 
consider the more dilficiilt que'?tion as to the valiility and effect i-f sucli a 
detise, supposing the devise liad been (as in the event it has beocojo) to tiie 
ladies and the survivor of titem, and after the death »)! the survivor oi them to 
such person as «Iamniidas should by deed or writing appoint. Buch a derise 
has never,, we believe, come under the consideration of aqv of the.High Courts 
or of their Lordships of tho Privy’^ Council.” Then alter pointing out that tlie 
Hindu law reoogni:«e8 the existence "of powers ” over definite objects, as 
distinct form the ownership in t>hem, such as powers of manugetnent, or vahtvat, 

, and the aH^inx|!ortant power given to a .widow to adopt, he proceeds : “ Thero j 

■ 

Mm. 
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are also other powers such as those whifh experience shows are frequently 
found in Hindu wills. Can it then be said that there is any general principle 
of Hindu law which forbids a testamentary power to appoiiht the person to 
succeed in a certfan event being recognized and ett'ect being given to it accord- 
ing to its berms ? Sucl! powers s^re undoubtedly of great convenience in practice, 
B consideration which it is to be remarked distinctly weighed with the Privy 
Council in t^reemutty Soorjeemoney Dossee v. Denobundoo Mullick, 9 Moo. Ind. 
Ap. at p 135. After the boat consideration wo have been able to give to the 
question, we have arrived at the conclusion that there is no clear principle of 
Hindu law which forbids our construing such a bequest as the one under 
^consideration according to its plain and literal terms, subject, however — and 
this is of importance — to the same restrictions as the Hindu testamentary law 
imposes on tlie tetifcabor himself, mz., that ,the appointment should bo made 
during the life of the tenant tor life, so that the appointees may be ascertained 
when the event arises on which he is to take, and also that he should be a 
person wlio was alive at the death of the testator.’’ 

The throe trustees of Custur's will, who are allowed by that will to reside 
in the first storey of the house in dispute during [618] their lives, are described 
in that will- -Tulsidas Premji and Madhowdas Premji (the first defendant) as 
her brothers and Purbhudas Premji is described as her nephew. It was not 
suggested that they were not alive at the death of Bhanji Bhimji in September 
1861. 1 am, therefore, of opinion that the plaintiff is entitled to possession of 

the house and premises in dispute, whether as owner or as trustee it is un- 
necessary to decide, subject to the right of the first defendant bo reside in the 
first storey during his life. 

Upon the issues raised I record the following findings: — On issue 1, I finty 
that the plaintiff is the present owner and represent, ibivo of the gadi of Nathjr 
so lar as regards the property claimed in this -uit. On issue 2 — That, subject 
to the point decided on the sixth issue, the plaintiff’ is entitled to the house 
claimed and the rents and profits “thereof. On issue 3 — That notwithstanding 
the fact that the pUintiff has been deposed from his position of holder of the 
gadt, and has been deported from ‘Nabhdwara, as in the w’ribben statement of 
the second defendant alleged, lie is entitled to possession of the house claimed 
and to the rents and profits thereof, subject to the point decided on the sixth 
issue. On issue 1 — That the said house has been validly bequeathed to the 
gadt of 8hri JSathji. On issue 5 — That, having regard to the circumstances in 
the written statement of the second defendant alleged, the plaintiff has a valid 
claim to the said bouse, or to the management thereof, subject to the right of 
the first defendant to reside in the first storey during his life. On issue 6 — 
That under the terms of blie wills in the plaint referred to, the first defendant 
has a legal right to reside during his ii,^e in the first stoiey only of the said 
house, free of rent, bub nob in any other part thereof. On issue 7 — That the 
plaintiff has a right .to eject him from all portions of the said house other than 
thd first storey On issue 8 — That issue No 1 is res judicata so far as rqgards 
property of the gadi situate within the Presidency of Bombay. And I pass a 
decree for the plaintiff'. . ^ 

Declare that the plaintiff as the owner and ‘ representative of the shrine 
or gadi of 8hri Nathji is entitled bo the possession of the house claimed 
in the plaint, subject tc. the right of [619] Madhowdas Premji^ the first 
defendant, to reside In the first storey theroor during bis life, rent free. Order 
that tlie defendants do convey and make over to the plaintiff* the said dweiling- 
. house, other than the first storey thereof, and do and execute all acts, deeds, 
and assurances necessary for couipletely and effectually vesting the said house 

396 
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and premises in the plaintiff and aljo handover all title-deeds, documents, and 
papers in their or either of their possession, power or control relating to the 
said dwelling-house, slioh deeds and assurances in the case of dispute to be 
settled by the sitting Judge in Chambers Order that it be referred to the 
Commissioner of this BCourt to take an account of the vents and profits of the 
said house, other than the rents and profits ot fhe first storey thereof, from the 
31st May 1873, after deducting all necessary acid proper outgoings, and that 
when so ascertained, the defendants, or whichever of them has received the 
same, do pay over the same to the plaintitlf. 

As to costs. The plaintiff denied the right of the first defendant to reside 
in the first storey of the house during his lifo and has failed on that jooint. 
The first defendant, in his written statement, denied the right of the plaintiff 
to any relief whatever and asked that the suit should be dismissed with costs. 

4 /l 8 each of those parties has partly won and partly lost, it seuLiis, J think, fair 
that as between those parties each should bear his own co^ts of this suit. With 
regsM to the second defendant the main point at issue betw^eeu bun and the 
plaintiff had previously been decided against him twice and was res judicata, 
I order that the second defendant do pay the plaintiff* his (the plaintiff ’s) costs 
of this suit, •including any costs reserved as between the plaintiff* and the second 
defendant, and that the second defendant do hear his own costs thereof. 
Further directions and further costs reserved. Leave to all the parties to 
apply as advised. 

Attorney for the Plaintiff': — Mr. Rhanderao Moroji. 

Attorneys for the fisst Defendant: — Messrs. Crawford, Burdcr (t Go. 
s Attorneys for the scicond Defendant: — Mesisrs lihaishankar and Kanga. 
t 

Note [620] original civil 


The 3th December, J876, 
PRKSlilNT k 

Mr. Justice Bayuey. 


Shriman Go:»waini Shri lOvS Shri Govardhanlalji Oirdharlalji Plaiiitifi 

• versus 

GoHwanii Sbri Girdliarlalji Govindraiji Dofondant.* 

Act of State of foreign pawcr — Effect of such act on title to 'property outside foreign State — 
Idol — Property of idol — High-priest and manager of shrine — Deposition of high-priesi 
by act of State — Apvointment of new high-pricst — Suit by latter for property 
belongi^ig to shrine. 

Por thirty years prior to 187® the defendant bad been the high-pricst of the shrine of 
Shri Nathji at Nathdwara in the territory *of His Highness the Mabaraua of Oodeypore and 
as such was manager of the property of the shrine. This shrine is held in great veneration 
by the Vaishuava sect of Hindus, and large bcquc.sts and oUcrings'of money, laud, (&g., are 
made to it by mem*bor8 of that sect. To facilitate the collection of .such offerings anS the 
ejpployment of the funds belonging to the shrine, pedhis or firms are established in various 
parts of India, including Bombay. The firm in Bombay was carried on under the name of 
Navnitdas Purshottam, and the house in which it was carried on was built with monies 
belonging to the shrine. On the 8th May 1876, by order of the Political Agent, of Meywar 
and the I^harana of Oodeypore he was depo.sod from that office for alleged misconduct and 
deported from Nathdwara. In his place his son. the plaintiff, tvas placed on the as 
high-priest. In 1678 the plaintiff brought this suit praying for a declaration that as high*. 

Ruit No. 218 of 1878. 
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9 priest dl^the shrine he was entitled to the property in Bombay belonginjg thereto, and for 
^- delivery of bln s.tiiu: to him, and for an injuncLioi/against the defendant; and for a receiver, 
f '&o. He obtained a rule nisi oilliug on the defendant to show cause why he should not be 
f- restrained from receiving or dealing with the monies of the said firm of Navnitdas Purshottam 
' and from tampering with the books, p 

field, disehaigiiig the rule, thiCt^lhe plaiiitifi had shown no title to the property in 
question. The d feudant was in ^possession and had boon (or many years in possession of 
the property. His dopo.^ition by a foreign power and the election of the plaintiff to the gadi 
in the phiee of the defendant did not tran.sfor the title to property in Bombay from the 
defendant t© the pin n bill. As an act of State, it could not bo made the basis of an action, 
and it could not be regarded as a foreign judgment. 


Thk phiiatiitf sued for a deeinration that lie was eutibied to all the monies and 
moveable property of the firm of Navnitdas Purshottam, which carried on 
, business in Bhoiwada m Bombay. ^ 

The plaintiil’ was the son of the defendant, and he claimed the possopion 
■ and management ot the property in question in right of his being high-priest 
. of the shrine of Shvi Nathji at Nathdwara in Meywar, in Cue territory of His 
Highness the Maharana of Oodeypore.^ 

The plaint alleged that the said slirme was held in general esteern and vener- 
ation by the Vaishnava sect of Hindus, and large bequests and presents of land, 
money and other things were made Ivomtime to time to thesaid shrine by members 
" of that sect in various parts of India and the adjoining countries ; and offerings, 
called logas and bheijU, were made by Hindus to the shrine. In order that the 
j: said logas and bfmyts might be more easily collected and the said bequests and 
presents received and in order that tlio funds ol the shrine might be properly 
t [ 621 ] employed, peJ/us or lirms were establis'ncd in various %)art8 of India 
including Bombay. The firm in Bombay was earned on under the name of 
Navnitdas Purshottam, and the house in which it was carried on was built 
with monies belonging to the shrine. 

& The plaint further alleged that up to the year 1876 the defendant had been 
Pthe high-priest of tlie shrine and the manager of all the property attached to or 
! belonging to it : that on the 8th May ol that year the defendant was by order 
of the Political Agent of Meywar and the liana of Oodeypore deposed frqm that 
office and deported from Nathdwara, and that tiie jdaiutiff (the son of the defend- 
. ant) was then placed on the gadi of Nathdwara as high-priest in place of the 
defendant. 


The plaintiff then took p ^s.-^ession of the shrine and of its property and bad 
' been over since recognized by the Vaishnava sect as high-priosb, and had been 
duly acknowledged liy the firm in Bombay as owner and master of the firm. 

P The plaintiff complained that the del^ndant had come to Bombay and had 
taken posso.ssion of the house in which the firm was f?arriod on, and the monies, 
moveahlo property, bopks, papers, &c., of the ffrm, and had caused the books to 
be tampered with, &c. The plaintiff prated for a declaration that he was entitled 
to the said property, and lor delivery of the same to him, for an injunction 
against the defendant, and for a receiver, &c. • ♦ 

The defendant tiled a written statement in which he alleged that be was the 
: high-priest of the said shrine, and that as such he was the absolute owner and 
P* was entitled to the exclusive possession and management of all the^ bi!‘ope^y 
fe; belonging to the shrii;;^, and that the plaintiff iiad no title thereto. : V; 

The fifth and sixth paragraphs of'^tbe written statement were as follows 
“5. The defendant believes that the plaintiff has not v^l|a^ 
this suit, but has been oonstraipad to bt'ing the same 
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pore !»f6re«aid, who since the year 1876»have usurped, and still usAp, the 
conduct of all the affairs of the Said slirino, including the custody of the 
treasury of the said shrine and the control of its finances. 

“6. The Oodev pore Darbar acted in the manner described in tlie last 
preceding paragraph, bftcause the dofendant, a§ such liiftii-piicst as aforesaid 
refused to acknowledge the temporal supremacy of ihe s iid Darhaj- in the terri- 
tory of Nathdwara and to admit the right of tRe said l)arl)ar to leviow and 
exorcise appellate jurisdiction in the said territory, and the defendant will 
contend that ho was justified in such refusal.” 

The plaintiff obtained a rule calling on dofcruiant to show i‘,iui8e why he 
should not he restrained from receivin-i or dealing wotli Oie monies of the said 
fiirn and from tampering with the hooks, tfec , and tor rccci vor. 

The rule came on for argum^it on tfie 5th Dcciemher 187S, and tlm hear- 
ing lasted for eiglit days. 

’iLaiham.^^acphfirson and Jnvrrariti/, for Dofondant, showed cause. 

[622] Thov ci4f‘d Frankland \. M^Gunty, 1 Kmifip., dOO ; The 'Tavjmecasei 
7 Moo. Ind. Ap., '170, and 13 Moo P. C. 22; Aitcl.-ison's Treatii.*^, V^oi. IV* 
p. 4 to 7— 2il ; ‘Srre hrijhJionknvjee. MuJfataj v. S)ee Gokoohlsaojea Maharaj, 
1 Borr., 202; Todd’s Annals and Antiquities of Rajasthan, Vol. 1, Chop. XIX, 
p. 474 (2nd Ed,) ; Forester v "^ecietary of State, 12 Beng L R , 120 ; Bnja Sahg* 
ramv. Secretary of State, ]2 Beng. L. H., 167; C rsiriyue v. Ivirie, L. K., 4 H. L., 

. 414; Godard w (hay, L U., fj (,h B., 139 ; Coptn v. Adaon.oiK B. R , 9 Ex., 345, 

^ and on appeal, 1 Ex. D., 17; Meyea v. liatii, I. P. 1)., 358; Messina v. 
Patrooocchino, 8 Moo. P.’C C. (N. S.j, 37 ^ 1 . . 

Ijill, StarkuQ and TeAanq, for Plain tiff, in 8U[)porfc of the rule. 

They referred bo Tolhot v. Hope Scott, 4 Kav A di^hnsom, 139 ; Sndar Bhag- 
wan Singh v. Secretary of State fni India, L R , 2 ind. Ap., 43; Ladhuvaihai 
V. Ghoel Skn sarsanop, 7 Pom. Jl. C. lu r>., 150 ((). C Tore^cn v. Secretary 
o/ ] 2 Beng L. K., 120; Aitcfiison’s 'Treaims, Vol. 1 IT, p. 10 ; Todd’s 
Annals, &c., of Rajasthan, Vol. 1 , (3rd Ed.J, p. 474 , Vattel, p. 2, sec. 4 ; 
Wlieaton's International Law, secs. 20, 21* 23. 

^ Cui\ adv. vult, 

29th April 1879. Baylcy, J.^ : — In this case tlie plaintiff, who is now 
seventeen >oar8 of age, alleges that he is high-priesb of the shrine of Shri Nabhji 
abNathdwaia and as such claims to be entitled to all the property dedicated to 
the shrine. 


From the aflidavits it appears that the shrine is in receipt of an annual 
revenue, arising from rents and offerings and other sources, of upwards of seven 
lakhs of rupees, and that the daiP ex^ionses incurred in oonnection with the 
maintenance of the shrine and the worsliip there is about Rs. 2,000. 


The defendant is the father of the plaintiff, and until the year 1876 ho had 
beonjupon the gadi^is high-priest of the shrine and tlie manager of all its property. 


It appears that the office of high-priest is hereditary, and that the defend- ■. 
arnt occupied the position for thirty years. The aftidavibs show that he is a 
lineal descendant (through the eldest branch of the family) of the person who 
; in consequence of the persecution of the Emperor Aurangzebe fled to Rajputana, A 
; settled founded at Nuthdwara the shrine 'in question,/^ 

all the images worshipped by the numerous 
iwd VoStiehtiy sect of Vaishnavas or Vallabha-Charyas. f 

fe.*' i.i aJ .., ' — 1 ■ V 

deUveiCMi was^ ngt written* This, r^pprt has betin prepared fr6]A.| 




(j|r the 8th May 1876, the dt^endant for some alleged misconduct was 
.. deposed and deported from Nathdwara by order of the Political Agent of 
Meywar and of the Bana of Oodeypore. The plaintiff, hts son, was then placed 
upon the qadi and as high-priest took possession of the shrine, and as such. has 
ever since been recognized by tiie Vaiahnava sect. A copy of the certificate of 
Colonel Impey, the Politiciil Agent at Meywar, was annexed to one of the 
affidavits, and is as follows 


[623] ‘ ‘ This is to certify that Girdbarilalji was deposed from the office of the 
high-priest Maharaj of Nathdwara shrine in Meywar by the order of the Political 
Agent and the Darbar on the 8th day of May 1876, rmd was deported from 
Nathdwara, and that Govardhanlal. son of the said Girdbarilalji, was placed on 
the gadi of Nathdwara as the high-priest of the shrine, to enjoy all the revenue 
and emoluments pertaining thereto in the room ^of his father, the said 
err-Maharaja Gosayee Girdbarilalji, and is now Maharaja of Nathdwara.” 

It is to be presumed that the authorities of the State of Oodeypore 
considered that the conduct of the defendant justified his deposition. They 
granted him, however, out of the revenue of the shrine an allowance of Bs. 1,000 
per fhensem. Immediately upon the deposition of his father the olficials 
placed the plaintiff upon the gadi as hign-priest, and he has evor since held 
that position. 


In the present suit the plaintiff seeks, as high-priost of the shrine, to 
recover property which is situate, not within the jurisdiction of the Darbar at 
Oodeypore, but in the town of Bombay and within the jurisdiction of this Court. 
The present rule nisi has been obtained by the plaintiff calling on the defendant 
to show cause why he should not be restrained from receiving or in any way 
dealing with the monies and the moveable property of the firm of Navnitdas 
Purshottamdas and from tampering wjth or altering the books of account and 
also why a receiver should not be appointed. It is of course clear that the 
plaintiff’ must show a title to the property which he claims, and that he is hound 
to the case which he has set forth in his plaint — Eshenchunder Singh v. 
Shamachurn Bhutto, 11 Moo. Ind. Ap., 7. “ » 

Two main questions have been discussed : first, whether the defendant's 
removal from the gadi was valid, and, secondly, whether that removal by order 
of the authorities of Oodeypore affected the title of the defendant to the property 
in Bombay, of which he had long been in possession, and operated in any way 
to transfer the title of that property from him to the plaintiff. 

These two questions lead us to consider what was the status of the defendant ; 
as high -priest and what was his relation to the Oodeypore Darbar. (His 
Lordship referred to the history and character of the shrine as described in 
Todd’s History of Bajputana and in the works of Horace Hayman Wilson, and 
1;. continued ; — ) The Bombay property was attached to the office of high-priest 
of Shri Nathji, which had existed long before the foundation of the shrine at 
|.V Nathdwara. The evidence before the Court shows that the defendant’s position, 
his sacerdotal character and the singular reverence which is paid to him .arise 
; from his descent, and that he is regarded by his followers or at least by many 
of them as an incarnation of the Deity. The defendant states, and the affidavits 
appear to corroborate him, that fie and his ancestors were originally independent 
^ of all interference and control by the Darbar of Oodeypore. This appears to 
s'; have been the state of things up to^^the year 1826. (His Lordship then referred 
;V at length to the affidavits with reference to the cause of the defendant’s 
/'f deposition, and continued; -) The defendant was not deposed for misconduct,; 

^ : but because he claimed rights which were distasteful to the Darbar and to the' 
Political Agents. He was really deposed because he ;:vvQQld not aclmowledgh ; 
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the jurisdiction of the Darbar. 1 do not ■intend to give any opinion as to the 
legality or illegality of his deposition from the gadi, either regarding it as an 
act of State or [624] looking at it as analogous to a foreign judgment, because 
I consider that in any case the plaintifT is not entitled to have this rule made 
absolute. If it was ai 9 act of State, no authority has been cited to show that 
such an act can be the ground of an action in.if Court, of law or equity. In all 
the cases in which an act of State has been boforo the Court in India it has 
been the defendant who has set it up. The deposition cannot, in my opiniiUi, 
be regarded as at all analogous to a foreign judgment. No Court has given 
any decision in the matter. Wo have only the decision of the Darbar, and as 
the dispute was one between the Darbar and the defendant, I he Darliar assumed 
to be a judge in its own cause. Its decision, therofori?, cr.uld not bo regarded 
as analogous to a judgment. The case of Godaid v. Gray, L. R., 6 Q. D , 139, 
sets forth the principles to be regarded h\ a Court in (enforcing a foreign judgment. 

The plaintiff having hi ought his suit in Bombay must take tlie law as he 
finds it, and ho mu^t sliow that by the law as administered in this Court lie 
has a hotter title tg the proportv wliieh ho claims than the defendant who is in 
possession, lie ha« shown no equity to have the rule m‘.idf3 ahsolufe, and 1 
cannot tindjroin the affidavits or exhibit^ annexed to tliem that he has any right 
to the property in Bomh.iv, which ho «*an enforce against the defendant. The 
rule must be discharged with costa. 

hule di^^chargcd. 

The plaintiff' appealed against tijo above decision, hut on the 2nd August 
1879, the appeal was dismissed with costs by WKSTlu.iPr, C J., and 8 ARGENT, 
J., and the order of BAVtiEY, J., confirmed 

.Attorney for Plaintiff- — Mr. Hhushankei Sanabhai 
Attorneys for Defendant -Messrs. Himniqtoji , and Coitrou. 

NOTES. 

[ aKo (1913) il Cal., 19 , '1894) 20 Bmu.. 49a.] 


[ 17 Bom. 624 ] 

FULL BRNCH. 


The 2 1 St July, 1^92. 

Present : 

Mr. Justice Bayley, Chief Justice (.Acting), Mr, Justice Jarihnk 
AND Mr. .Justice Candy. 


Bai Kanku Petitioner* 

versus 

Shiva Toya Respondent.’^ 


Divorce — Ilusband and idife — Decree based merely on admissions and without 
recording evidence - Adultery — Collusion — Practice -Procedure- -Indian 
• Divorce Act (IV of IS09), Secs. 3, Cl. 3, and If. 

A decree for dissolution of marriage cannot be made merely on admits ions and without 
recording any evidence. 

• Reference, No. 17 of 1891. 


8 BOM.— 61 
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This was a rnferonce made by G. 'iMcCor^ell, District Judge of Ahmedabad, 
under section 17 of the Indian Divorce Act (IV of 1869). 

The plaintiff, Bai Kanku, a Christian resident of ShaKvada in the Ahnaodabad 
District, filed a suit against her husband, Shiva [625] Toya, under the provisions 
of the Indian Divorctr Act {IV of 1869), to obtain a dtecree for dissolution of 
marriage on the ground of his adultery and desertion. The plaintiff alleged 
that she was IegaH\ married lo the defendant on the 14th January 1875, that 
they had lived together as husband and wife for about ten years after the 
marriage, and that subsequently in 1886-87 thn defendant eloped with a widow, 
and lived in adultery with her in a difierent village The suit was filed in the 
year 1891. 

The defendant, .Shiva Toya, appeared and admitted the correctness of 
the allegations made against him in the plaint 

The plaintiff consequently did not produce any evidence on her behalf. ^ 

The District Judge pvunounced ;i decree for dissolutiv)n of marriage, and 
forwarded it to the Iligii Court for confirmation under section 17 of the Indian 
Divorce Act (IV of 1869). 

Jardino, J. : — It is impossible to confirm ! his deciee without violating the 
principles applied by the Courts to protect he bond of marriage. ^The decree 
is based entirely on admissions, no evulenco having been recorded. To give 
the District Court jurisdiction there sh mid h ive been some proof of the fact 
of the marriage — Patneksou v. Patrickson, L. R , 1 P , 86, and also that the 
petitioner is a Gbr^stiaii, and as lo the residmee under section clause 3, of 
Act IV of 1869. The petition alleges adultery and desertion , hut there is not 
even an averment that the desertion was an abandonment against the wi.sh of 
the petitioner (see section 3. clause 9) It was,* therefore, wrong of the District 
Court to lecroe dissolutiorj of th-e marnago, (JspeciBiiv as the essential facts 
have under section 14 to l)o .shown to tlnr '>atisia(:tion of the Court by evidence. 
To hold the adultery of the husband proved on his more admission would, 
under the circumstance's of the case he imprudent and contrary to pru.ctico — 
v. Willtains and Pad/ield, L. R., 1 P., 20. The danger of collusion 
between the parties must alway.s be iiorrre in mind, and especially when, as in 
the present case, tlrore has been a delay ol several years in applying to the 
Court for reiiol-' - WillitfJiis v WtUiarns, 1. L. R., 3 Cal., 688. * 

[626] The case must be sent back t,o the. District Couit for further inquiry 
and evidence, as it lies on the petitioner to prove the marriage, the residence, 
and both the adultery and the desertion, and v\itl» reference to section 17 to 
explain the delay in bringing the suit. The result should he certified to the 
High Court within four months. 

Order accordingly. 
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L 17 Bom. 686 J 

CRIMINAt. EEFBEENCE. 

The 1 8 th Atigrist, 1802 . 

, PUESEM : 

Mb. .Justice Jaroine and Mr.^ Justice Telang. 

• 

Queen-Empresfi 
vers iff! 

Bostan Valad Futfcekhan. " 


Indian Penal Code (Act XLV of I86(i), Si^c. H} -^-Act Likeiy to cause harm, 

done Without a crimina! intent and to preoent other harm. 

• 

^ The accused was a sppuv ni .1 native !Mtantr;» n giiiiiMit On the occasion nf d firo in the 
city of Ahuitidnagar, he and the rest of his c^'inpany tiinu'd oci to assist in exlinguiRhing it. 
He with other sepoys wa- stat' l»\ ihoir officer with orders to keep ele.ir a space in front 
of the burning hoiist*, %nd not to allowv any .mo not in uniform to intrud( ^.n that -pace. Th© 
poJice under the city chief con.^^l ible wore aJso engaged at thi' fire, and on some of them 
coming round •from the rear they wore war neil off hv the seiitric- A fracas between the 
soldiers and the police took phico, and th»^ chief eonsldhlt* was kicked b>' the accused. For 
this he was charged before the MagisLiaLo, .iiid fined for \.)iauLar!iy cau.sing hurt under sec- 
tion 3‘23 cf the Penal Code. In evidence it appeared tbit tht p.jjice atUmpted to force the 
military guard, which had been posted as abt^ve staled, tnd if wa** farther p»*<n'ed th.-i the 
chief oon.stable waR not in uniform and that the accused vlid noi kimw who he Wens. It wafc 
not alleged th.it the kick waa iiuueccbsaiily violent. • 

Held, that the conviction was bad The M»,gist rate having found that the chief con- 
stable was not in uniform, and that Mie accused did j»ot knovv who lie was. the kick was justi- 
fiable as given in good faith for the piirp *se of ^ireventing much greater harm vinder section 
81 ot the Indian Penal Code, and as a nieau.*? ol acting up to fhe military order. 

This was a reference unuei section 13d of lUo C *'Iu of Criminal Procedure (Act 
X of ]fcf&2) by the Dibirict Magistrate of Aluiieilnagar. 

The reference \^as in the following topms -- 

“ The iiccust3(l aie sepo\s of tiie 8th Regiment Bombay Infantry. On the 
night of the 1st April 1892, a lire occunod in the city of Ahmednagar, and a 
company of the regiment turned out to asi:,iht in extinguishing it. The accused 
with other sepoys were [627]st, iitiouod by their ofiicer with orders to keep clear 
a space in front of the burning house. The orders received by them through 
the lance naique were not to allow any one not in uniform to intrude on that 
space. The police under the city chief constable wore also engaged at the fire, 
and on some of them coming round from the rear to the front of the house 
they found tliemsolves warned off by the sentries. A fracas between the 
soldiers and the police seems to liave ensued, during which the chief constable 
is said to have received a kick from the accused Bostan. . 

•“ Rao Bahadur Moro Chiutamoii Joshi, First Class Magistrate, found the 
accused guilty of voluntarily causing hurt to the chief constable, and under 
section 323 of the Indian Penal Code sontencerl him to pay a fine ol Rs. 5. 

“ I think that Bostan committed no offence. The Court wrongly came to 
the conclusion that a sentry placed in the position in which tim' accused was 
placed is tiot justified in kicking any person whatever wd^o attempts to force his 
guard. I am not prepared to say what a sentry may do unaer such circumstances; 
but 1 imagine that he is justified in using all reasonable force, and that the use 

* Criminal Reference, No, 82 of 1892. 
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\ \ ^ ttQxWvTl C\lCTl4iakaittC08 not be unreasonable. It is perfect- 

^ tW police did attempt to forc& the guard which had been set under 

the Adjutant's directions. It is further in evidence, and it was so found by 
the Magistrate, that the chief constable was not in uniform, and the accused 
had no knowledge as to who ho was. It is not alleged ^that the kick was un- 
necessarily violent, or that it. cMised any damage, and it would appear to have 
amounted to 3 UBt sucli a use of the foot as may have heoit necessary to repel 
an invader of the space which the sentries were guarding. It appears probable 
that had the party who met with the sentry’s fotit been a private individual, a 
prosecution would not have been instituted, or would have been unsuccessful if 
instituted. I am of opinion that the sentence should be reversed. *' 

There was no appearance lor the Crown or for the Accused. 

Jardine, J. : — There is some discrepancy whether, as one witness says, 
the order to the soldiers was to iirovout uny per.son not in uniform going to tho^ 
front of the iiouse, or only to prtweut anv [628] person going thereuntil they 
had ascertained that he was loaliy on duty. SVe have no doubt tliat the order 
required the men of tlie militiirv guard to give such access, to persons of civil 
authority as the law requires, they being undei the same oliligafcion to act in 
subordination to the cisil aulhoritios icsponsi .le, in time ol peace, for tlie main- 
tenance of the public order as other well-nitenlioned citizens who exercise their 
legal right of protecting the persons and pioperi-x of other nooplo from illegal 
violence. The case is not one to which Cliaptor y oi the Uo»ie ol Criminal 
Procedure (X ui I8b2) applies for the protection ol ti»o soldioi , who, lU dispersing 
an unlawful assembly, acts in ohethenco to an order which under military law 
he is bound to obe>. It is unnoces-^ary to consider ttie case lI a soldier who, 
acting on nch an order, obsLiucts a civil oflice^, whom, he knows to be such^ in 
the execution oi iiis duty m ur(i)iiar> t:mo?> of quiet. !n the present case there 
was DO criminal intention, the ki<*k wa.^ a mild and l^ioodicss means of acting 
up to the) military order, arid n. is foufi<l tJiat the accused did not know who the 
chief constable was, and it is not fovnd that he ought undeir all the circumstances 
to have guessed il. I h.ivu no doubt tiiat, ’f the duel constable liad ubt been 
ail uibcial, the soldier w^mld, unrlur nin ordinaiy hivv, have committed iiooilenoe 
in obstructing and, il necc.-^sarv, kicking iiiiii il he (the .^oldierj in good faith 
thought that the man forcing ijis wav tinougli llie guard was, in so dojiig, re- 
moving tht3 pr otection pluct d by tiju ^iresence of liie guaid on the property. The 
kick Would l)e jii.-.tiiiedi under stjct.ion Si ol tlio I’cnai Code (XLV of 1H(>0) as 
given in good laitli lur the puiposisot pitwcntnig mncli gioator liaini, the looting 
ol the house or the spread of the file, on the sumo piinciplu that the man is 
excused hy that section .vlio in a great tire pull> down other people’s houses to 
prevent the conflagration lioio spreading Postan tiid not know the 

official character of the chief eon.stahie, and this ignorance was a mistake of 
fact, not of law, he must bo dealt wuh as ft" the chiol constable wore an ordinary 
citizen ; and the District Alagistrate ol Ahmednagar is right in his view of the 
law that the convictiOti and sentence are wrong. We now quash the conviction 
and 'sentence. • * 

Conviction quashed. 
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[629] APPELLA*rE CiVIL 


■ The aSth August, 1H’J2 
Present ; 

Mb. .Justick Bayee'?; Chief Justice (Acting), anii Mr. Justice Candy. 

A]ibal Narasinha Hogue and another (Origin.il Delendants) Appellants 

versus 

Shirekoli Timapa Hogde (Original Plaintiff) Rn- pondeDfi ' 

Civtl Procediop. (Jodp (XIV of 1S82), See. 28‘^—Ordfr in atlachinrnt 
proceeding, effect of - d ndomeni-dchtor not necesmnly a party 
to the inve.^ Ligation under an attacliniml proceeding 

%■ 

The pitiJuUff obtained a deuL'Ci'. Die dofetidanlb appealed. AL the hearing' ni the appeal 
in the Di.stncl Court a quustiun w 13 r.iibed as t'> whether the dofendants were uul barred by 
limitation froiri denying the geiiumene ,s nrid validity of tlio lease and mortgage, they having 
failed to do hO in certain execution proeooding^ which had taken place in IHyO. It appparod 
that in execution ol a decree again.^t the father- and the uncle of the defendants the.se lauds 
had been attached. The plaintiff on ili.it occasion had iiiterveneJ, and sei up his mortgage 
and lease which he produced They \v**rc then held to be proved, and the lauds were ordered 
to bo sold subject to the planuilf morigago. Upon thesi. fact* the District Judge held that 
by the attacluiKuit of ihoir lands ui Lhoso execution proceedings i lie defendants had been 
suhrug.ited either to the cause of the iJi'cree-holder or i > that ol thi' phiintifl who interv^enod, 
and, therefore, they \M)re parties “ against whom the 'orde»- wao made.” 'J'bat order became 
conclusive against them vviihin one y<jar Irnui lt’^ d.iic, as they did not Driug a .suit to estab- 
lishtheir right (art. il, Schedule ll, IjiiTiit.i.tion Aei., ISTV/. fl , therefuiv, C iMiDmod the 
decree td the Couit of Dirst Jnstaueu. 

On socoud appe.vl to the High (Joint, 

Held, revirsiiig the lovrei v'ourt'.s deen t, ihar the do.oiiuaijts v'*(*re not iicee.,..:irily to bo 
rtgarded*is p.iriies again.-.i vviioin ihc order in the exncution proceedings was made. Whether 
the\ wcio or n 'L, lU pcuupii on iiic fads of the c.\se. The Court accordingly rein indcd the 
case that the Di.-'triet Judgt. might inve .tigiie the fads and pa'^s a d‘p ree accordingly. 

SecONF) Appeal imui tho liacioiou ol A. li. Unwiii, District Judge of Kanara.f 

This suit was insLitutcu by tho plaiiitill to rocovor arroars of rent and 
interest tlioreou. ile produced tLiu counterpart ot a lease uiion winch ho based 
his claim. 

Tho defendants pleaded {incc/ aha) that tho counterpart of tlie lease sued 
upon was not fjonuine, and that it was given in connection with a fraudulent 
mortgage transaction otlected hy Llie piaintiti’. 

[630] The Subordinate Judgu held that the counterpart was proved, and 
gave the plaintitt a decree. 

On appeal by tho defendants, the District Judge raised a question as to 
whether the dofenSaufcs were barred iroin denying the genuineness and validity 
of the mortgage (Exhibit 19) and the counterpart of loaso (Exhibit 6H) relied on 
by the plaintiff. It appeared that the land in* question had been attached in 
execution of a deciee obtained against the father and uncle of the defendants 
in a suit in the Sirsi Court (No. S09 of 1878). Tho plaiutitf iiad then inter* 
vened» alleging bis inortgage*and lease and producing the exhibits Nos. i9 and 68, 

* Second Appeal, No. 461 of 1 ^ 91 . 

t This case was once before the High Court on a difioront point ; sec 1. L. B, 

15 Bom., 297. 
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Id the investigation then held, the Slibordinate Judge fouud that the mortgage 
(Exhibit No. 49) was proved, and ordered tliat the attached lands should be 
sold subject to the plaintiff's mortgage. Upon these f4cts the District Judge 
observed, in giving his judgment in the present case : * It seems now to be urged, 
that the judgment-debtor defendants got no notice of, ^ind were no parties to, 
this proceeding, and that the decision does not, therefore, bind them. This 
contention I believe to be utterly untenable. By the attachment of their lands, 
they must have bad sufficient notice, and have been subrogated either to the 
cause ot the decree-holder or to that of the intervening mortgagee in the subse- 
quent proceeding ‘ as a party to the investigation of the claim’ : see Netietom v. 
Tayanharry, 4 Mad. H. G Rep., 472, and, therelore, defendants were ‘ as much 
a party against whom the order was niiioe under the section (246 of Act VIII 
of 1869—283 of Act X of 1877, under which the Sirsi Court’s order was passed) 
as their judgment- creditor.’ That order fiecamo consequently conclusive 

against defendants after the lapse of one \oar from its date, 6th February 1890i‘^ 
without suit brought by them to estahliali their right clear of the intervener’s 
alleged mortgage and lease — article 11, Schedule 11 of the ^mutation Act XV 
of 1877. They appear to have licnefited, moroovur, under the order by being 
left in physical possession of the lands. ' , 

The defendants preferred a second appeal. 

Shamrav Vithal for the Appellants. — The order in the execution proceed- 
ing cannot be held to be binding upon us, because we [ 631 ] were not parties 
to it — ShtViipa V. Dod Isagaya, 1. L. R. 11 Bom., 114 ; K^.dar Sath Chattcrji v 
Rakhal Das Chatterji^ I, L. R , 16 Oah, 674. The order then made cannot be 
held to have the effect of reft judicata, 

Nar' van Ganesh Chandararkar for the Respondent. 

Per CUKiAM . -'The District Judge, on the authoj v of ScUetom Perengary- 
prom V. Tayanharry Paramcshwcn cn, 4^Mad. PI. 0. Rop., 4 72, has held that the 
ordei of the Court in the attachment proceedings is conclusive. But the 
authority of that case lias been dc^hted . see bhivapa v. Dod Nagaya^ I. L, R., 
11 Bom., 114 , Kedai Nath Chattaji v. Rakhal Das Chatterji. 1. L. R.,*15 Cal., 
674. As was pointed out m the foi;mer of tho^>o twu cases, a judgment-debtor 
cannot necessarily be regarded as having been a party to the investigation 
against whom the order was made, but it must depend upon the facts of Cr^jh case. 

Wo must, therefore, reverse the decree of the District Judge and remand 
the case, that he may investigate the facts and pass a decree accordingly. Costs 
to abide the result. 

Decree reversed and case remanded. 


NOTES. 

[ Sec also (ITlOij Mad , 7‘2i. J 
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1 17 Bom. feSl 1 

appeClatb civrii. 

The 6th September, 

, PUKSENT : 

Mb. Justice Baylet, Chief Justice (Actii5g), anu Mb. Justice Candy. 


Lalu Gagal (Orif^inal Plaintiff) Appellant 

vernus 

Bai Motan Bibi (Original Dofontlant) llosporulont.'' 


Landlord and tenant —Suit by tenant to recoear possession claiming as full 
owner — Subsequent claim as yearly tenant unjustly dispossessed — 

B. Notice to quit — Denial of landlord’s title. 

A plaintifE sued to recover po-^sf'ssion of cert'j,i]i fields, (Jtc., alleging that he was a per- 
maneni tenant of the defendant, having purchased the right of occupancy from prcvioui 
occupants of the land, *• The lower Court held that the plaintiff’s vendors were n«uro yearly 
tenants and not permanent tenants, hut that the sale of their right to the plaintiff was valid, 
and that the pfaintiff had been wrongfully disp-issossed by the defendant, no notice to quit 
having been given. But 

Held, that the plaintiff could not recover, inasmuch as his plaint and the conduct of 
his case amounti'd to a denial of his landlord’s (defendant’s) title. In his .suit the plaintiff 
claimed to be full owner, and he could not afterwards claim [633] to be restored to posses- 
sion on the ground that, he yearly tenant rntitJpd to notice to quit, which wm not given. 

Vithu V. Dhondi, 1 L. R., 16 Bom., 107, distingui.^hed 

Second appeal from tho deL^sion ot E. M. H. P'ulfon, District Jndgo of 
Ahmedabad, in Appeal No. 333 of 1889. ♦ 

The plaintift' sued to recover possession of certain holds and houses, 
alleging as follows : — , 

“ Irk Thor i Mubarak there is a field of 1*2 highas which lielonged to Bhala 
Bupa's occupancy, and was in his posseshion and enjoynienb. He sold it to me 
for Rs. 50 by a registered deed dated 14tli Slay 1B8G. The said 6eld was made 
over to my possession. Since then I have been fvU owner. Besides, there are 
two houses near the chowra and four fields measuring about G4 bighas belonging 
by proprietary title to Ijudha Mona. These he sold to mo for Rs. 351 by a 
registered deed dated 19th ^Ia> 1880, and put tlioui into my possession 

“ Since then I have been full owner o{ altogether five fields and two houses. 
1 began to cultivate the five fields tlirough iu\ servants, hut the defendants 
obstructed me in July 1886, and neither allowed me to cultivate the fields or 
to occupy the houses. In July 1888, the defendants took possession of the 
property in dispute." ' 

The defendant denied the plaintiff’s right to recover, alleging that his (the 
plaintiff’s) vendors were not owners of tho property in suit, but were mere 
tenanlfs holding und^r the defendant ; that tho sale was collusive and illegal, and 
that the plaintiff had no title to tho property in dispute. 

The Subordinate Judge .held that the plaintiff’s vendors were permanent 
tenants ; that they had aright to transfer their occupancy light^ by sale or 
mortgage, and that tlie sale to the plaintiff was valid. He, therefore, awarded 
the plaintifi’s claim. . * •« * 

On appeal the District Judge found that the plaintiff’s vendors were not 
permanent but yearly tenants ; tiiat the sale to the plaintiff was valid, and that 

* Special Appeal, No. 623 of 1891. 
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he had been wrongfully diapossessed^'by the defendant. He held, however, that 
the plaintiff being a yearly tenant could oniy claim to be restored to possession 
by [633] alleging that he was a yearly tenant who *had been dispossessed 
without notice from the'defendant. The plaintiff', however, had not done this, 
but by his plaint and the conduct of lus case w'holly -denied the defendant’s 
(his landlord’s) title. The Distrhit Judge said 

“His plaint and the way in wdiicli his case has bo.m conducted amounts 
to a denial of the lessor’s title. He could only claim to be restored to posses- 
sion by alleging that he was a yearly tenant who had been dispossessed with- 
out notice. He cannot come into Court, claiming a pHrmamuit tenancy, and 
on failure to establirsh that position he awarded j)OS9ession and damager as a 
yearly tenant illegally dispossessed. The principles laid down in Uaba v. 
Vishvanath, I. L. K.. 8 Bom., 228, appear to govern this case f have 
considered the case of Pursholam Bapii v Dattalraya, 1. L. R , 10 Bom., 
669, and the decisions in printed judgments for 1880, p. 10 and p. 25 {Ham- 
Chandra Appaji v. Dowlatn ; and Bail Yamaji v llamabai), but 'w all those 
cases the tenants wore detondants, who wore held entitlnd to -sot up alternative 
defences. Hero the facts are diff'eront. The pljintiff' comes into Court 
alleging himself to be ‘ owner,' which the subsequent vDnduet of the case shows 
was intended to mean permanent tonauf. . and the ‘lilegation on wliich his suit 
is based not being proved, hi^a claim fails.” 

On these grounds the District Judge reversed t’h(3 decree of tim Subordinate 
Judge, and rejec^-ed the plaintiff’s claim 

Against this decision the plaintiff’ preferred a second appeal to the 
High Court. 

Branson (with him Ganpat Sadashio llao) for Appolltint (plaintiff) : — The 
plaintiiv entitl'd to re-cover possession Ho was dispossessed by the defend- 
ant without notice to quit. It is truif^ ho claimed permaruujt tenant, but the 
setting up of a permanent lenaucy by the plaintiff does not amount to such a 
disclaimer of the landlord’s title ns to dispense with the necossitv of a notice 
to quit to a tenant -Kali Kish&n v Golam Ah. I. L. K., 13 Cal ,• 3 ; Kali 
Kribhna v. Gola^u Ally, 1, L R., 1,3 Cal., 218. In the ])resont case, no notice 
to quit- was giv«»n to the phiin’-ffT, and he is, Ihoieforu [634] entitled to be 
restored to possession. The ruing in Bnha v Vi^hvanath, 1. L. R.,,H Bom., 
22B, is dissenter] f)om m ^Uhu v. J)ho?idi, J. L. R., 15 Bom., 407. 

Jardnie (with him lihaishankar, Dinska and Kan(;^a) for Respondents: — 
The plaintiff has sued as owner, and not as a yearly tenariL, to recuver possession 
of the lands in suit In the jdaint lie does not oven sav that he is a permanent 
tenant entitled to hold as long as ho pays the runt Tlnit case he put forward 
at a verv late stage of the suit, flis whole conduct amounts to a denial of the 
landlord’s title. Hois, theroforo, not entitled to aii> notice to quit. 

Candy 3. ;- ~'The District Judge held that tho plaintiff “ cannot come into 
Court claiming a parmaneut tenanc> , and on failure to establish that position 
btf awarded possession and damages as a yearly tenant illcgallv dispossessed. 
The principles laid down in Baha v. Vtshvanaih Joshi, \.\j. R., 8 Bom., 228, 

appear to govern this case The allegation on wdiich his suit is basQd not 

being proved, his claim fails.”* 

It is contended that as Paha v. Vishvanath, 1. L. R., 8 Bom., 228, has been 
dissented frgm in Vithn v. Dhondi, 1. L R 15 Bom., 407, it follows that the 
plaintiff is entitied'to recover possession as claimed. We are unafile to accept 
that contention. 

In Baba v. Vishvafiath , 1. L. K,, 8 Bom., 228, the landlord sued in ejectment, 
asserting that be had given the defendant tenant a valid notice to quit. The 


408 



BAI MQTAN BiBi >1892] l.L.R. 17 Bom. 688 

defendant among other things contended ihat he was a permanent tenant not ; 
liable to ejectment as long as he {laid a fixed rent, and that the plaintiff had 
no right to give him any notice to quit. Jhe Court held, quoting Shahaba 
Khan v. Balfa, P. J. for 1873, p. 66, that ** when the^jfi^fendant did not admit a 
yearly tenancy, hb could not claim the notice due only to^ yearly tenant"; and,, 
quoting Vivian v. Modi, L. R., 16 Ch., 730,^ and other English cases, “that 
setting up a right to hold at a customary rent^in^nswor to a claim for increased 
rent is a repudiation of the landlord’s title, which dispenses him from giving 
notice to quit. ’’ 

In Vithu V. Dhondi, I. L. E., 15 Bom., 407, the plaintiff landlord sued 
in ejectment, asserting that he had given a valid notices to quit. Defendants 

[635] set up a plea of permanent tenancy, which the Lower Appellate Court held 
not proved. It was held by this •Court that the notice alleged by the plaintiff 
was not in accordance with law, and that, therefore, there was no legal deter- 
mination of the tenancy, and without such legal determination the plaintiff was 
not entitled to recover possession of the property from the tenant. Further, 
with reference to fhe two cases quoted above, it was pointed out that “ in none 
of the cases relied upon in the judgment of the Court in Baba v. Vishvanaih 
with the exception of the case of Shahaba Khan v. Balya had the disclaimer 

I? occurred subsequently to the filing of the plaintiff’s suit. And as those cases 

Pwere all decided in the English Courts, it may be desirable to point out that 
by English law (Woodfall’s Landlord and Tenant, p 78 (lith Ed.)], ‘whore a 
disclaimer is relied on, it must appear to have been made before or on the day 
mentioned in the writ of- ejectment as the time when the clairoant,was entitled 
to possession,’ and generally, ‘ in ejectment the plaintiff's title to actual posses- 
sion 'must be shown to have accrued on or before the day on which possession 
is claimed in the writ (Cole on Ejectmqpt, p. 288).’ And if the legal effect of a 
disclaimer is a ‘forfeiture’ of the tenancy or ‘a determination of the tenancy 
at the election of the landlord ’ (as to which the observations in Purshotam v, 
Dattatraya, I. L. R., 10 Bom., 669, and Woorifall’s Landlord and Tenant, 
p. 376,*are material) it wood seem that such ‘forfeiture’ or ‘ determination ’ 
ought not, on general principles, to assist a plaintiff whose suit had been filed 
before it took place. It does not appear from the report of Baba v. Vishvanath, 
or from the judgment in Shahaba Khan v. Balya, that this distinction was 
mentioned in argument or was otherwise present to the mind of the Court.” 
Further, with reference especially to Baba v. Vishvanaih, it was pointed out 
that it may well be doubted whether a man’s claiming to be ^mirasi tenant 
ought of itself to be held to be a disclaimer of the landlord’s title, and it was 
shown that the considerations urged by the Calcutta High Court in Kali 
Kishen v. Golam Ah, I. L. R., 13 Cal., 3, and Kali Krishfia v. Golam Ally, 

I. L. R., 13 Cal.. 248, and the remarks of this Court in Haji Sayyad v. 

[636] Venkta, P. J. for 1880, p. 122 ; see also I. L. R., 15 Bom., 514, foot-note 
(a), did not appear to have been brought to the notice^ of the Judges who 
decided Baba v. Vishvanaih. It was, therefore, decided in Viihuw. DhondUh^t 
that*8uit in ejectn&ent could not be maintained. 

Now in the present ca^e the plaintiff is the purchaser from the tenants, 
and he brought his suit claiming to be “ full owner,’’ and complaining that 
the defendant landlord interfered with bis possession. Defendant, among 
other things, pleaded that the plaintiff’s vendors had no.^ights of ownership. ; 
The District Judge held that the plaintiff came into Court, alleging himself to 
, be “owner,” which the subsequent conduct of the case shows was intended to 

mean permanent tenant. No doubt, as the District Judge remarked, the plaint..; 

V, ;-v ‘u' 
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and the way in which the plaintiTs case was conducted, amounted to a 
denial of the lessor’s title. 

Can the plaintiff then, according to the principles laid down in Vithu v. 
Dhondij claim to bo restored to possession, and to be given datrfkges, on the 
ground tliat as a yeai;ly tenant lie was entitled to a notice which was not 
given? We think not. In the cases quoted above the claims brought by the 
landlord plaintiff wore founded on the alleged notices to quit, which were held 
ito be invalid, and thus there had been no legal determination of the tenancies. 
*The foundation of the claims failed. Here there could bo no plea with regard 
.to notice, for the form of the tenant’s suit rendered such a plea wholly irrelevant. 
Accordingly no such plea was in fact put forward, and the question of the rights 
of the parties on the footing of the tenancy having been one from year to year 
was not raised or tried. Under these circumstances wo hold that the ruling 
in Vithu v. Dhondi does not apply to the present case ; and we conGrm the 
decree of the District Judge with costs. 

Decree confirmed. 


NOTES. 

[ See also (1895) 20 Bom., 759. ] 

[687] APPELLATE CIVIL. 

The Gth September, 

Present : 

Mr. Justice Bayley, Chief Justice (Acting), ano Mr Justice Candy. 

Khusrubhai Nasarvanji... (Original Plaintiff) Appellant 

verms 

Hormajsha Phirozsha (Original Defendant) Respondent. 

Administrator — Liability of , for lossto estate — Compromise of claim by adminis- 
trator Subsequent suit by a creditor of estati to set aside the compromise 

and for damages foi negligence of administrator Indian Succession 
Act {X of 1865), Secs. 280 and 32 H-— Administrator's liability for 
neglect to get in any part of the deceased's property. 

One Phirozsha Shapurji mortgaged coriain property to Homjibhai Jamasji for Ra. 2,667. 
Homjibhai sued Phirozsha to recover the mortgage debt. Pending the suit Phirozsha died in 
1878. Thereupon Hormajsha, the son of Phiroz'.ha, took out letters of administration to the 
deceased’s esUto and contested Homjibhai’s claim. Homjibhai obtained a decree in the 
Court of First Instance for the sale of the aiortgagcd property, and in execution of this decree 
the property was sold for Rs. 810 and purchased by Homjibhai. The decree was afterwards 
on 2iid August 1883— reversed, on appeal, by the Assistant Judge. Thereupon Homji- 
bhai entered into a compvomise with Hormajsha by which it was arranged that Hormajsha 
should givj up his claim under the appellate decree of the Assistant Judge, to be repaid by 
Ilonijibhai the sum of Rs. 810 which he had realized by sale of the mortgaged property, and 
that Homjibhai should pay to Hormajsha Rs. 240 on account of his costs incurred in the suit 
and in taking out letters ol administration. This compromise was effected on I6th Novem- 
ber 1883. 

In the meaptime on 4th Soptombor 1883, thp plaintiff had purchased from one Bai 
Bhikaiji an old decree wKioh was outstanding against the estate of the deceased Phirozsha. 
On 10th September 1883, the plaintiff sought to execute this decree against the mortgaged 

* Second Appeal, No. 876 of 1890. 
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property. Having failed in this attempt, the plsPintifi filrd a suit against Hormajsha for a 
declaration that the compromise of the iTjth November 1S83, had been fraudulently eflectod 
with the object of defeating his (the plaintill’s) claim, and to rcoovr-r Rs. 1,000 as damages 
from the dofondant on account of his fraudulent and negligent conduct as administrator of 
his deceased father’»*ostato^ This suit was dismissed by both the liiwcr Courts, on the ground 
that as there wore other creditors who bad claims agiitnst the estcitu, tbo plaintiff’s proper 
remedy was an administration suit, which would onablc^hc Court to assess the claims of 
all the creditors. 

Held, reversing the lower Court’s decree, that the plaintiff was entitled to recover. By 
the compromise of the 16th November 1883, the defendant bad given up Ids right uncier the 
Appellate Court’s decree of the ‘ind August 1883, to be repaid by Hoinjibbai the sum of 
Rs. 810 and had thereby occasioned a loss to the e.statc5 of that amount. He wa.'^, therefore, 
liable to the plaintiff to make good the amount under section 328* ot the Indian Succession 
Act (X of 1865), subject, however, to a* deduction, under section 280 of that Act, of the 
' expenses incurred by him in obtaining letters of administration, and the costs of any judicial 
proceeding that might be necessary for administering the cat ite. 

[638] This was a*ftecond appeal from the decision of 0. G. W. Maepherson, 
District Judge of Surat, in Appeal No. 54 of 1888. 

The facts of this case are fully stated in the head-note and in the judgment. 

Lang (with him Manekshah Jahangir shah), for Appellant : — The defendant 
was administrator of the estate of his deceased father. As such he obtained a 
decree against one Homjibhai, but failed to execute it. He abandoned all his 
rights under the decree by entering into a compromise with Homjibhai. By so 
doing ho occasioned a loss to the deceased’s estate. lie is, there'foro, bound to 
make good the loss. See Wdliams on Executors, secs. 1806—11. See also sec- 
tion 328 of Act X of 1865. An executor or administrator has no authority to 
compromise or release a debt duo to th« estate. The compromise in the pre- 
sent case was in the nature of a release. It is, therefore, invalid and ultra vires. 
It is, moreover, fraudulent and collusive,^ made with the express object of 
defeating the plaintiff’s claim. The suit in its present form will lie. There is no 
necessity of filing an administration suit. It is not shown that there are any 
other creditors of the estate whose claims are recoverable at law. 

Kalahhai Laiubhai (with him Ganpat Sadashiiv Jiao), for Kospondent : — 
The plaintiff’s suit is one to recover damages from the defendant personally on 
the ground of fraud and negligence. Both the lower Courts have found that 
there was no fraud or negligoiice committed by the defendant. As regards any 
damage alleged to have been caused to the estate, the plaintiff has no locus 
staridi, as ho does not represent the estate. It is found that there are other 
creditors of the estate, and unless they all join in an administration suit, the 
claims of one creditor alone cannot be considered. The suit in its present form 
will not lie. Besides, it is wrong to attribute to the defendant any negligence 
in recovering any thing from Homjibhai, There was nothing to recover from 
Homjibhai. Homjibhai was already in possession as a mortgagee^beforp he 
purchased the equity of redemption. This mortgage-debt was considerably more 
than the price at which he purchased the equity of redemption. The estate, 
therefore, suffered no loss by reason of the compromise. 

[639] Bayley, C. J. (Acting) : — On the 15th November 1886, the plaintiff 
filed his plaint m this suit against Hormajsha Phirozsha and Homjibhai 
Fhiroz3h& to recover Es. 1,000 as damages, which the plaintiff claimed in 

For neglect to get in any * [See. 328 ; — When an executor or administrator occasions a 
part of the deceased’s pro- loss to the estate by neglecting to get in any part of the property 
perty. of the deceased, he is liable to make good the amount.] 
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consequence of a certain settlement come to by the defendants on the 16th 
November 1883, in respect of a decree in Appeal No. 40 of 1883, which settle- 
ment, the plaintiff alleged, vvas fraudulently come to by the defendants in collu- 
sion with each other, with the object of defeating a claim which the plaintiff 
then had against the property of one Phirozsha Shapurji, th*e deceased father 
of the first defendant, to whose' estate the first defendant had obtained letters 
of administration from the District Court of Surat. 

After the filing of the suit the second defendant Homjibhai died, and the 
suit as against him being withdrawn proceeded against Hvormajsha. 

On tho 13th September 188H, the Subordinate Judge at Surat rejected the 
claim and ordered the parties to bear their own costs. The plaintiff appealed, 
ond on the 30th June 1890, the District Judge of Surat confirmed the decree 
af the lower Court, ordering each party to bear his own costs in appeal. 

The District Judge in his judgment stated tho facts of the case as follows : — • 

One Phirozsha Shapurji died in 1878 indebted, it was said, to the extent 
of Rs. 50,000, and llomjihhai (original second defendant), who had filed a suit 
for the recovery of a mortgage-debt prior to Phirozsha’s death, applied to the 
District Court to issue letters of administration. The defendant Ilormjijsha, 
son of Phirozsha, at first refused to take out letters of administration, hut 
finally did so, and contested ITorajihhai’s claim. IJomjibhai was successful in 
the Court of tfie Subordinate Judge, hut in appeal the decree was reversed on 
the 2nd August 1883, by tho Assistant Judge at Surat. Meanwhile, and before 
the decree was reversed by the Assistant Judge, the mortgaged property, which 
seemed to have been Pnirozsha’s only assets, iiad been sold for Rs. 810 under 
the decree of the Subordinate Judge and purchased by the decree-holder 
Homjibl. and the sale had been confirmed. After tho decision of the appeal 
by the Assistant Judge, and before Homjihhai’s time for appealing [640] to the 
High Court had expired, llomjihhai scoins to l)ave opened negotiations through 
Dr. Dosabhai, a mutual friend, witli llormajsha, with whom he was on 
bad terms, for the compromise A the matter, and after consultation with 
Mr. Ladkoha, a pleader, an agreement was arrived at, the terms of which were 
that Homjibhai should refrain from rappoaling to the High Court and should 
retain the mortgaged property, hut should pay llormajsha Rs. 240, tho amount 
of his costs in the suit and in taking out letters of administration, as assessed 
by Mr. Ladkoha. This compromise, which was effected before the expiration 
of the time for appealing to the High Court, was duly certified. 

Tho present plaintiff, however, had, after tho Assistant Judge had reversed 
the Subordinate Judge’s decree, purchased (on 4th September 1883) for Rs. 499 
from one Bai Bhikaiji an old decree of 1878 for Rs. 2,171 and costs, obtained 
on the 27 til ^March 1878, by her in Suit No. 43 of 1878 against Phirozsha 
Shapurji, the first defendant’s father, wlpcli w^as still in force, and he endea- 
voured to execute this decree against themortgaged property, i. e., the mortgaged 
property M?hich Homjibhai had bought for Rs. 810 under the decree subsequently 
reveised by the Assistant Judge, At first the plaintiff applied, under section 
234 of the Civil Procedure Code, for execution of the decree against the defendant 
Hormajsha as the legal representative' of Phirozsha. The Subordinate Judge 
passed an order directing execution to issue against llormajsha personally to 
the extent to^ Rs. 810. The District Judge reversed that order in appeal, and 
on second appeal to the High Court the decree of the District Court was 
confirmed witff costs.,. -The case in the High Court is reported in I. L. R., 11 
Bom., 727. The High Court held that in section 234 of the Civil Procedure 
Code it is not povidecl that in an execution proceeding the representative shall 
be made answerable as well for what with diligence on his part would have 
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come to his hands as . what actually haft come to his hands, and that the 
Legislature did ^not intend to makelhim answerable in other cases except through 
the medium of a regular suit. 

The plaintiff then brought the present suit, contending that the compromise 
was come to in order to defeat his claim, he and defendant being bitter enemies, 
and that ho was thus deprived of [641] Rs. which with interest would be 
fully Rs. 1 , 000 , for which he contends the defendant Hormajsha is personally 
liable to him. 

The District Judge states that the record shows that Phirozsha’s estate had 
many other creditors. The Subordinate Judge at the close of his judgment 
says that the defendant had produced Exhibit No. 35 to show that the plaintiff 
is not the only decree-holder who has tried to execute his decree agsvinst the 
sum of Rs. 810 recovered by Homjibhai, but that he did not think it necessary 
to consider how far it assists the case of the defendant. We do not see that 
* the District Judge has found or stated that there were any other decree-holders 
against the deceased Phirozsha or his estate. 

Among the pbiintiff's grounds of appeal to the District Court against the 
decision of the Subordinate Judge were the following : — That the lower Court 
erred in holding that the defendant was not bound to collect the debt of Rs. 810 
due from Ilomjibhai ; that the lower Court ought to have held that the com- 
promise with Uomjihhai was illegal and fraudulent, and made with a view to 
cause loss to plaintiff, and that it was not made in the interests of the estate of the 
deceased PhiroZsSha; and that the lower Court ought to liave held that defendant 
infontionally failed to collect Rs. 810 due from Homjibhai and thereby prevented 
the execution of plainbift’s decree, thus rendering himself i) 0 rs 6 nally liable, 
and the lower Court ought, therefore, to have passed a decree as prayed for by 
plaintiff.” 

The District Judge ruled that the point for determination appeared to bo, 
has plaintiff' established his claim to the damages ho asks for or to any portion 
of them ? And he found such issue in the negative. 

Unsays that the appellant asked that the issues annexed to the proceedings 
should be raised, the fourth of which was, as follows : — “ Did Hormajsha as 
administrator neglect to get in any part of the property of the deceased and 
release, a debt of Rs. 810 due to it by one Homjibhai? Did he unjusblv and 
fraudulently release it ? Is he personally liable for that debt to the plaintiff?” 
But the District Judge states that such issues did not appear to him to be 
necessary to the disposal of the appeal. 

[642] We are unable to concur with the views entertained by the Subordi- 
nate Judge and the District Judge. 

At the conclusion of the operative part of the agreement of compromise 
dated the 16th November 1BH3 (Exhibit No. 22), the defendant says : “ 1 have 
given up my claim to the right which has accrued due to me under the decree 
of the Assistant Judge, in m^ favour, of taking back from Homjibhai the amount 
recovered by him (under the Subordinate Judge's decree).’' , 

Section 278 o*f the Indian Succession Act (X of 1865), an Act binding on 
the defendant, who is a Parsi, and described in the plaint as residing in the Surat 
District, enacts that an adrninistrabor shall collect with reasonable diligence the 
property of the deceased and the debts which were duo to him at, the time of 
his death. By section 280 the expenses of obtaining letters of administration, 
including the costs incurred in respdot of any judicial progeedingl that may be 
necessary for administering the estate, are to be paid next after the 
funeral expenses and death-b^ charges. And by section 282 it is enacted 
that save as aforesaid no creditor is to have a right of priority over another by 
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reason that his debt is secured by an instrument under^seal or on any other 
account, but the administrator shall pay all such debts he knows of, 
including his own, equally and rateably, as far as the assets of the deceased 
will extend. 

By section 327 when an executor or administrator misapplies the estate of 
the deceased, or subjects it to loss or damage, he is liable to makegood the loss 
or damage so occasioned. By section 328 when an executor or administrator 
occasions a loss to the estate by neglecting to got in any part of the property of 
the deceased, he is liable to make good the amount. Illustration (a) to section 
328 says: “The executor absolutely releases a debt due to the deceased from a 
solvent person, or compounds with a debtor who is able to pay in full. The 
executor is liable to make good the amount.*’ 

In NiJkomxil Shaw v. Reed, 12 Beng. L. R., 287, it was decided by Sir R. 
Couch, C. J., and Ainslie, J., that wdiero a person obtains a decree against an 
executor or administrator he is entitled to have his decree [643] satisfied” 
out of the assets of the deceased, and tliat section 282 of the Indian Succession 
Act does not interfere with that riglit. 

In Remfry v. De Penninq, I. L. R., 10 llJiil., 929, a decree for money had 
been obtained against a person who afte wards died intestate. , Letters of 
administration to his estate were granted to the Administrator General of 
Bengal. The decree- holder applied for execution of his decree against the 
assets in the hands of the Administrator General. PlGOT, J.. held that he was 
entitled to have his decree satisiied out of the assets of the d jceased, although 
those assets were not suflicient to pay in full all the claims made against the 
estate. Mr. Justi* o PlUOT said that he must follow the course pursued in a case 
(unrep^rted) cited in argument of 77z^ Alliance Bank of Simla v. decid- 
ed by Mr. Justice Cunningham in 1884, where ex^^cution was ordered to issue 
against the executor of a jurlgrnent-doutor for the full amount of the decree, 
though the testator’s estate was not sufficient to pay all his debts. 

In tlie first of the above cited cases Sir R. CoucH, C. J., said; “The 
provision in section 203, Act VIJT of 1859, entitled the decree-holder to have 
his decree satisfied out of the properjby of the deceased or out of the property of 
the defendant, the executor, if it should appear that ho had not duly ap]>lied 
the property of the deceased , and section 282 of the Indian Succession Act 
does not interfere with that right.” 

The two subsequent cases just cited ax)pear to have been decided under or 
by analogy to the corresponding section 252 in tlie Civil Procedure Code, Act 
XIY of 1882, relating to a decree against the representative of a diiceascd person 
for money to be paid out of the deceased’s property, which enacts that if no 
property of the deceased remains in the possession of the judgment-debt 'f, and 
he fails to satisfy the Court tliat lie has duly applied sucli property of the 
deceased as is proved to have come into fiis possession, the decree may be exe- 
cuted against the judgment-debtor to the extent of the property not duly 
app,lied by him, in Ihe same manner as if tlie decree hed been against him 
personally. 

[644] In each of those two casf^s the decrees had been obtained against 
the deceased debtor. Such wa^ the ]jrocedure hey^o, the decree in the Suit 
No. 43 of 1878, brought by Bai Bhikaiji against Phirozsha Shapurji, liaving been 
passed on the 27th March 1878, after the passing of which decree Phirozsha 
died, and his*aon, thp defendant, then obtained letters of administration to his 
estate. 

Now the defendant l^y compromising Homjibhai’s claim on his mortgage 
(which at the time of such compromise bad been held to be an unfounded one, 
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the Assistant Judge having decided that «t had been paid), and by giving up 
fas stated in the agreement of**com promise (Exhibit 22) dated the i6th 
November 1883] , his claim to the right which had accrued due to him under 
the decree of the Assistant Judge in his favour of taking back from Homjibhai 
the amount recovered by him under the Subordinate Judge’s decree, undoubt- 
edly occasioned a loss^to the estate by neglecting to get in that part of the 
property of the deceased, and by section 328, of the Succession Act “ he is 
li^le to make good the amount.” 


Had the property worth Bs. 810 been recovered by the defendant, as it ought 
to have been, it would have been available, wdiolly or in part, hj be applied to- 
wards satisfaction of the plaintiff’s decree. But having neglected to get in that 
portion of the estate of Pliirozsha he is liable to the plaintiff to make good the 
amount. 

• . 

The defendant is entitled under section 280 of the Succession Act (X of 
1805) to first deduct the expenses of obtaining letters of administration, which, 
wo think, were stated in the argument boforo us to have amounted to B-s. 100, 
and also the costs Ancurred by him in respect of any judicial prof*eediiigs that may 
be necessary for administering the estate, such costs being directed to be paid 
next after the funeral and death -bed charges. Those costs can he ascertained 
in execution of the present decree. Taking the value of Phirozsha’s property, 
which the defendant ought to have recovered, at Rs. 810, the balance, with six 
per cent, interest from the 16th November 1883, must be paid by defendant to 
plaintiff. 

[645] The decree of the District Judge is reversed and a decree passed in 
favour of the plaintiff in accordance with the above remarks. All costs on 
defendant. ^ 

Decree revLVsed, 


NOTES. 


(See also (1904) 29 Bom., 96. J 
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APPELLATE CIVIL. 


The QHrd ’November, 1892. 

PRKSENT : 

Mr. Jt^stice Fulton and Mr. Justice Telang. 


(lanpatram Jebhai (Original Plaintiff) Applicant 

verms 

Ranchhod Haribbai (Original Defendant) Opponent.'’' 

MamlaLlar’s Act (Bombay Act III oj lh76) — Suit in a 'Mamlatclar's Court — 
Procedure ichere one of several plaintiffs in such a suit dies and the right 
to sue does not survive, to the surviving plaintiffs — Cofle of Civil Proce- 
* dure (Act XIV of 1882), Chapter XXI — Its appheahiliiy to a suit * 
in a Mamlatdar's Court — Practice — Procedure. 

The Bombay Mamlatdar’s Act (III of 1876) makevs no provision for the substPntion of 
the names of heirs in the case of the death of one of the parties, and Chapter XXT i»f the 
Code of Civil Procedure (Act XIV’’ of 1882) cannot be hold to apply to proceedings in a Mamlat- 
dar’g Court- Accordingly where a possoasory suit was filed by two persons wi a Mamlatdar’s 
Court, and one of them died pending the suit, and it appeared that* the right to sue did not 

survive to the surviving plaintiff alone, 

• Application under Extraordinary Jurisdiction, No. 136 of 1892. 



I.L.B, 17 Bonii 646 OANPATBAa jes^ai v. 

He^d that the Mamlatdar had no altorn'^.tive but to dismiss the suit. 

This waa an application under section 622 of the Code of Civil Procedure 
(Act XIV of 1882). 

One Ganpatram Jebhai and Adesang Hirndas filed a suit in the Mamlatdar's 
Court to recover possession of certain property, and while the 'suit was pending 
Adesang died. 

On Ganpatram’s application the case was adjourned for a fortnight to 
enable the heirs and legal representatives of the deceased plaintiif to be made 
parties to the suit. 

As the deceased’s heirs did not express their willingness to join as co- 
plaintifiFs, the Mamlatdar rejected the plaint under section 13 of Act III of 1876, 
holding that in the absence of one of the plaintiffs the suit could not be pro- 
ceeded with. 

Thereupon the widow of the deceased Adesang applied to the Court, appar- 
ently under section 108 of the Code of Civil Proce- [646] dure (XIV of 1882) 
to have the suit restored to the file. The Mamlatdar rejected this application, 
holding that ho could not entertain it. 

Against this order the present application was made to the High Court 
under its revisional jurisdiction. 

A rule nisi was issued, calling upon the opponent to show cause why the 
Mamlatdar’s order should not be set aside. 

Goverdhan Madliavram Tripati, for the Opponent, showed cause : — The 
Mamlatdar’s order is right. The Mamlatdar’s Act (111 of 1876) contains no 
provision for making the legal representatives of a deceased plaintiff a party to 
a suit. Nor is there any provision in that Act for restoring a suit to the file 
after ii vas dismissed for default. The provisions of the Civil Procedure Code 
relating to both these points do not apply. Bomha> Act III of 1876 lays down 
a special procedure. And there is nothing in the Act to show that the Code of 
Civil Procedure is intended to govern cases for vvhich the special procedure 
makes no provision — Kasam Sake(}\. Maruti^ I. L. K., 13 Bom., 5o2. * 

Gokuldas Kahandas Pankh, for the Applicant, in support of the rule: — It 
would be hard on a suitor in a Mamlatdar’s Court if it were held that, on the 
death of a sole plaintiff or of one of several plaintiffs, the suit cannot be con- 
tinued by the heirs of the deceased, merely becauso there is no specific provi- 
sion in the Mamlatdar’s Act for entering the names of the deceased’s heirs on 
the record. In such a case the ordinary procedure laid dowm in Act XIV *of 
1882 ought to apply. Section 647 of the Code of Civil Procedure makes the 
provisions of the Code applicable to all judicial proceedings in any civil Court, 
And as the Mamlatdar’s Court is a civil Court, Chapter XXI of the Code is 
applicable to suits in the Mamlatdar’s Court. The Mamlatdar was, therefore, 
wrong in dismissing the suit on the death of one of the plaintiffs in this case. 

Fulton, J. : — The purpose of the Mamlatdar’s Act, as pointed 
out ^in the case of Basapa v. Lakshmapa, P. J. for 1877, p. 58, being 
temporary only and chiefiy to provide for the cultivation Of the land and to 
£647] prevent breaches of the peace until the civil Court should determine the 
rights of the disputants,” the 'procedure provided was of a very summary 
character. The Act makes no provision for the Bubstrtution of the names of heirs 
in the case of the death of one of the parties, and we are not prepared to say 
that Chapter XXI of the Civil Procedure Cede is applicable. To hold. that this 
chapter is applicable, *and that the heir to a deceased party has a right to inter- 
vene at any time within six months from the date of such party’s death, would 
introduce an element of delay which would be inconsistent with the summary 
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nature of the Act. In Kasam Saheb v. Marx^i, I. L. K., 13 JBom., 552, the High 
Court held that section 328 and the following sections of the Civil Procedure 
Code were not applicable to proceedings under the Manolatdar’s Act, and the 
reasoning on which the decision was based seems to us to hold good equally in 
the case of Chapter XXI. Our attention was called to the case of Nana Bayaji 
V. Pandurang \asudev^ I. L. R., 9 Bom., 97, in which the remarks of another 
Division Bench appeared to lead to the conclusion that section 332 of the Code 
could be resorted to in such proceedings, but the point was nob really before the 
Court for decision. 

It may be urged that it is very anomalous that, after a suit has been 
duly instituted, no provision should exist for its continuance on the death of 
one of the parties ; but it must be remembered that the object of Bombay Act 
III of 1876, as stated in the preamble, was to consolidate and amend the 
law relating to the powers and procedure of Mamlatdars’ Courts, and that unless 
•we were to hold that the Legislature had. in the sections of the Act itself, 
failed to carry out its purpose of consolidating the law relating bo the procedure 
of Mamlatdars’ Courts we could not accede to tho argument that it was intended 
that the prescribed procedure should be supplemented on a variety of points by 
procedure borrowed from the Code. There is, however, no reason to impute 
to the Legislature any such failure of purpose. The main object in view being 
speedy and merely temporary relief it was probably thought inexpedient to make 
any provision for the continuance of a suit on the death of one of the [ 648 ] 
parties ; inasmuch as to force an heir to intervene immediately on the occurrence 
of a death before he had had sufiicient opportunity of ascertaining the extent of 
his rights might load to permanent injustice, while to allow him six months to 
consider his position w^ould defeat that object !>> protracting the proceedings. 
Although the sudden terminatiot> of a suit before tho Mamlatdar consequent on 
the death of one of the parties might cau^e inconvenionce to the sui vivmg party, 
still that inconvenience would be merely of a tomporary nature, inasmuch as it 
woulctecmain open either to him or to the heirs to sock relief at any time in the 
ordinffy^civil Courts. * 

Under these circumstances we think that, so far as the second plaintiff's 
case was concerned, the Mamlatdar had nn alternative bub to dismiss it on 
his death. 


As Regards the first plaintiff, the Mamlatdar ought, no doubt, to have 
given his reasons for holding that the right of suit did not survive to him alone. 
But as it appears that the claim was one in which ho did not allege a right 
to sole possession, and as it has not been suggested that tho second plaintiff’s 
interest passed entirely to him by survivorship, it is obvious tliat ho was not 
competent to carry on the suit alone, and that, therefore, the Mamlatdar was 
right in dismissing it. 

For the above reasons, wo consider that this rule must be discharged 
with costs. 

Rule discharged. 


8 'I 
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RANCHORDASS AMTHARHAl t?. 


[ 1^1 Bom. 648 ] 

ORIGINAL. CIVIL. 

Thp 22nd Drcember, 1890, 

Present : 

Mr. Justice and Mr. JusTict; Farran. 

Ranchordass Amfchat*)hai (Original Plaintifl) Appellant 

versus 

Manoklal Gordhandass (Original Defendant) Respondent."*^ 


Encroachment — Injunction — Iliqhway - Place dedicated by owner 
of land for convenience of occupiers of adjoining houses — User 
of such open space — Coi enanfor grant presumed — 

Easement — Bight of way — Landlord and ’ 

tenamt — Variance hctiveen pleading 
and evidence — Puictice -- 
Procedure. 

The plaintifl and defendant occupied boiiFCf situated in ihp sinie lane and opposite each 
other. Close to both house.-> was an open spare in which a crop’s had £649] stood. The plaintiff 
alleged that the said vacant space was originally intended for and had always been used by 
the occupants of his house and the residi’nts jn the lane in common for the purposes of 
recreation, save where the cro.s.s stood. The cro'^s had been for inap> years visited by 
Christian worshippers who prayed and worshipped there. The plaintiff also alleged that, in 
addition to the general use of the open space, he and his predoeessors in title and the occupants 
of his said house had for more than tw'enty years used the open space as a footway and a way 
for carr'.iges and other vehicles to approach the said hous*^ and to stand and be able to turn 
there. He complained that the defendant h'-d wrongfull> removed the cross, and enclosed 
the greater portion of the said open space, and he prayed for a declaration that he and the 
occupants of his house were entitled to the use of the said space for purposes of rccrci|||^on and 
as a footway and carriagewjiy and for an injunction. The defendant pleaded that the whole 
of the open space formerly belonged to a Portugue.se religious confraternity wdio were the 
fazendars of both of his property and the plaintiff’s ; that this confraternity had permitted 
the cross to bo erected on the land, at which the residents of the bouses of the plaintiH an<J 
defendant and other adjicent houses w'ho were then IV)rtiiguese used to assemble and 
worship : that the Portuguese having left the locality the cross was removed, and the part of 
the open space which had been entdose.d by the defendant had bc^n sold to him by the 
oonfrateriiity in 18-S7. He denied the u^er of the space alleged by the plaintiff. 

Ihld, that the evidence was not sunicient to establish that the land in dispute had been 
dedicated to the public, but that, on the evidence, the Court was justified in presuming and 
ought to presume a covenant on the part of the fmcndaii owners of the oart to keep the lane, 
including the upper end of it, open for the use cT the owners of the house.s abutting upon it. 
Such a covenant should be presumed equally in the case of a landowuier giving land for 
building purpo*ies t(j f iMendari tenants on a perpetual tenure at a fixed rent and in the caso 
of a owner .selling land I’Ut and out for building purposes. • • 

Where the plaintiff suing to prevent an encroachment on certain land alleged that the 
land was set apart for recreation, bu^ the , videnco established that it was set apart generally 
for the more convenient o{jcup®.tion of the houses surroftnding it (which would include 
recreation purposes), > 

Held that the plaintiff ought not on that acco^unt to fail altogether and be loft to a fresh 
action. The defendant* had not been misled or induced to refrain from calling evidence to 
rebut the plain tiff ’b case, 

”” ♦ Suit, No. 93 of 1888. Appeal. No. 677. 
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The plaintiff was the owner of a house situate in Portuf^uese Lane, Agiary 
Street, Kalbadevi Road, in Romhav- The defendant owned a house in the 
same lane and oppo-^ite-tlio piaintiiPs house. 

The plaintiff alleged that to the west of his house, and to the south of the 
defendant’s house, 'there^had been for more than twenty yjsavs an open space in 
which stood a cross on a pedestal. The [650]^ Vacant 8pac(3 measured ii3 feet 
from north to south and from east to west about 23 feet at one (ind and 24 at 
the other. 

The following paragraphs of the plaint set forth the plaintiff's case : — 

“ 3. The said vacant space was originally intended for, and has always 
been used by the occupants of the plaintiff's said house and the residents in the 
said lane in common for purposes of recreation, save where the said cross was 
erected. The said cross has constajitly been visited for very many years past by 
^Christian worshippers, who have prayed and otljorwiso worshipped tliere. 

“ 4. The plaintiff says that, in addition to tluj general use of the said 
open space, he and his predecessors in title and the occupants of their said 
house have, for ma«v more than twenty years T)rior to the acts of the defendant 
complained of, enjoyod the use of the said open space as a footway and a way 
for carriages«and other vehicles to approach the said house and to stand and be 
able to turn round there. The plain laff says further that the water from his 
said house has been for many years past conducted through a drain under the 
said open space, wliich said drain is shown on the said plan and denoted as 
plaintiff’s drain.” 

The plaintiff complaired that the defendant had recently, wrongfully 
removed the cross and enclosed the greater part of the open spacer by building 
walls,’ <tc., thereon, leaving onlvta narrow passage on the oast and west side of 
the said space. lie prayed that it mighj, ho declared that iio and tf.e occupants 
of his house were entitled to the free and uninterrupted use of the said space 
for purposes of recreation and as a footway and carriageway , and for an in- 
. junction. Tie also prayed for a declaration cf his right to drain water from his 
house through the drain referred to in the fourth paragraph of the plaint. 

The defendant in his written stateinenib alleged that the whole of the open 
space formerly belonged to a certain Portuguese religious confraternity who were 
the fasendlhrs of the property both of plaintiff and defendant; that tins confrater- 
nity permitted a cross to be erected on the land at which the Portuguese inimbit- 
[651] ants then resident in the houses, now occupied by the plaintiff and the 
defendant, and other adjoining houses situate on laud belonging to the 
confraternity used to assemble and worship ; that the Portuguese having loft 
the locality the cross was removed, and the part of the open space now 
enclosed by tiio defendant was sold to him by the confraternity on the 26th 
July 1887. He denied that the vacant space had been used as a place for 
recreation, or that the plaintiff and his predecessors in title bad enjoyed its 
use as a footway or carriagevyay for twenty years. He, further allcgeid that 
suffjoient space haj been left for a footway and carrijigeway. * 

Jardino. and Anderaon, appeared for the Plaintiff. 

Lang and Inverarity, for the Defendant. • 

The lower Court (PARSONS, J.) held that the plaintiff was entitled to the 
use of the drain referred to in the plaint, but as to the other chums' in tiie plaint 
the suit was dismissed with costs. 'The Court found that the space was not 
originally intended for, and had not boen used by, the occui)ants of the plaint- 
iff’s house as alleged in the plaint ; that the plaintiff and his predecessors in 
title and the oocupauts of his house had not used the space in the mode stated 
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to the Jpace as “r caSgewS plaintiff was not entitled 

The plaintiff appealed. 

‘^^vocate-G6nera\) and Anderson, (or the Appellant 
Ihete Y?aa ground for holding that the space in 
was a public highway; and on this point citedi Bax v. Lloyd, I Camp., 
260 ; Bex v. Bair, 4 Camp., 16 ; Ilughy Charity v. Merry weather, 11 East, 375, 
notes ; Vernon v. Vestry of St. James, Westminster, 16 Ch. D., 449. But it was 
not necessary to claim it as a highway. Regarding the right claimed by plaint- 
iff as an easement, or a right arising out of an implied grant, they cited Selby 
V. Crystal Palace District Gas Company, 30 Beav , 606 ; Bourke v. Davis, 44 Ch. 
D., 110; Goddard on Easements, (4th Ed.), p. 101. 

[652] Lang and Inver arity , for the Respondent (defendant), contended 
that there was no evidence that the land in question had been dedicated to the 
public, or that it had been used except for the purpose of passing to and from 
one of the adjoining houses. 

Farran, J. : — The evidence on the record is insufficient, in our opinion, to 
establish that the land, which is in dispute round tlie cross, has been dedicated 
to the public. There is nothing to show that any public body lias ever taken 
upon itself the care or the lighting of the place, or that the public ever resorted 
to it except that members of the Roman Catholic community in Bombay used 
to visit, and worship near, the cross. The cross has. however, been removed 
by the directions of the representatives of that community, and the riglit to 
visit the locus in quo for the purpose of vvorsliipping at the cross, if it ever was 
a right vested in the public, has consequently ceased with tlie removal of the 
cross, x^lbhough a sac like this may bo impliedly dedicated to the public — 

VerriLii V. Vestry of St. James, 46 Ch. D., 449 ; Hex v. Lloyd, 

1 Camp., 260 , Daniel v. North, 11 Ea^t, 372, --i' requires stronger evidence to 
prove the dedication of such a place than is called for to prove the dedication 
of a way or road left open at either end without gate or notice to indicate its 
private character. This absence of proof and the absence of allegation in the 
plaint that the place has been devoted to the public, render it unnecessary for 
us further bo consider the arguments whicli have been presented to the Court 
in this aspect of the case. 

The next question which arises for consideration is whether the evidence 
establishes tliab it has been sot apart by the fazendari owner of the oart for 
the more comfortable enjoyment of the several owners of the houses abutting 
upon it and upon the more narrow passage by which it is approach- 
ed from the main street, which would imply the user of it for the 
purposes for which open spaces surrounded by houses are commonly used, 
including fcho user of it for the purpose of driving carts and other vehicles over 
it and turning them upon it. Upon a building estate land is thus set 
apart by grant or [6S3] covenant, and the gr8.nt or covenant may 
be either express or implied. In Selby v. Crystal Palace District Gas Com- 
lar^, 30 Beav., p. 606, in laying out a building estate, lands were set piparb 
jy express covenant to he used as roads, as if the same wore public roads* 
Espley V. Wilkes, L. R. 7 Ex., 298. was the case of an implied covenant or grant 
)y a grantor, that land, which fn the plan annexed, to the grant was described 
bs ** new street,” sliould be kept as, at least, a private street. Somewhat 
imilar is the case of Brown v. Alabaster, 37 Ch. D., 491, where a grant of a 
lOUse with a^ardon^at the back was hold uo carry with it a right of way over 
. defined roadway into the garden behind, though it was nob a way of necessity, 
lb passed as a continuous and apparent easement. All the earlier authorities 
are collected and analysed in that case. 
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But in all these instanoes the origin of^he grantee’s title and the circum- 
stances under which the grant w*&8 made were known ; and an implied 
grant or covenant was presumed from the known circumstances of the grant 
itself. ^ Moody v. Steggles, 12 Ch. D., 261, was, howc\or, a case in which the 
circumstances, under v^hich the right claimed by the .plaintiff arose, were 
■unknown ; and the Court from long and unintetAiptod user implied a giant. In 
this way a grant was also presumed in the case of Lancaster v. Eve, 6 C. B. 
(N. S.), 717. The law is thus stated by Fry, J., in the former case : “ Where 
there has been a long enjoyment of property in a particular manner, it is the 
habit, and, in my view, duty, of the Court, so far as it lawfully can, to clothe 
the fact with right.” If, therefore, the evidence in this case shows that the 
vacant space in front of the plaintiff’s promi.ses has been used by the occupiers 
and owners of his and the other houses in the oart in a particular manner for 
a long aeries of years, I think it is the duty of the Court to infer a legal origin 
Ifor such user. 

This naturally leads us to consider the evidence in the present case. There 
is no extant record, or direct proof, by which it is {loasible to determine the 
reason why the narrow passage which, leads from the main street w.is allowed 
to widen out into an open apace at its northern end. It may have been left 
vacant to [6S4] allow ample room for worshippers at the cross to kneel and 
stand around it, or the cross may have been erected there because a suitable 
vacant space already existed, having been loft unoccupied for some other reason. 
The fact that the cross is supposed to have been erected by public subscription 
rather points to the latter hypothesis as the correct one, but it is conjecture. 
Wo know from the plan (Exhibit No. 4) that before, and in, the year 1836 the 
vacant space existed almost exactly as it now exists, and the cross then had 
been erected upon it. The buildfngs which at that Lime Ftood in the oart were 
of an unsubstantial kind, described as tail.li huts, and it may safely, we think, 
be inferred that the leaving of the vacant space and the letting out of the 
building lots were co-cval. From the plan (Exhibit 4) alone it is not quite 
clear whether at its date the broad space was treated as part of the passage 
of the oart or not. Its colouring on the plan is the same as that of the narrow 
passage leading to it, and to get to plots NOs. r>, 6, 7 and the northern part of 
plot 18. it was necessary to pass ever it. On the other hand, the words on 
the plaif “ passage of oart of -la ” rather markedly turn to the east on reaching 
the northern extremity of the narrow passage, as though the draftsman avoided 
writing on the wider space. The fact, however, that the only approach to 
the plots we have enumerated is over the vacant space, and that in the old 
deed of 1828 (Exhibit O) the vacant space is described as a road, and that 
there is no line or mark on the plan separating it from the narrow passage, lead, 
I think, to a strong inference that the vacant space was then treated as a 
continuation of the passage, and the^turning of the words descriptive of the 
passage to the oast is intended rather to include the space between plots 8 and 
9 in the passage than to exclude the broad vacant space fr 9 rn it. 

As far as the memory of living witnesses goes back, the vacant space has 
existed and has been used by the inhabitants of the oart for all sorts of pur- 
poses. Carts and recklas which come up the narrow lane turn on it, and there 
is evidence that they have been in the habit of ’being driven to the northern 
extremity when houses are being rebuilt or repaired. Building materials are laid 
on it : the inhabitants and their visitors pass over it; clothes, rice, &c., are 
exposed ovdroron it to dry ; pendalshu ceremonial [655] ogcasion^ are erected, 
and children use it to play in. A drain, which leading up the narrow passage 
branched ofif to the east and wqpJ when it reached the broad space, was in 1871 
built through it by means of a contribution from most of the inhabitants of the 
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oart to lead off the sullage wateri* from their several houses ; water-pipes, a 
little later, were laid down in it. All this nas been done without, as far as the 
evidence shows, any permission bein^? asked from, or’given by, tlio /az^ndari 
owners of the oart. In one letter of 26tli April 1872, which was pub i|l, it is, 
however, stated that the fazeudar of the lane had no objectiion to each house- 
hold connecting his drains with the general drain vvhich had been then construct-* 
ed ; but this applied equally to the houses along the narrow lane and to those 
surrounding the broad space, and it does not appear that the fazmdar was 
ever, in fact, consulted on the subject. The statement was made apparently to 
indnco the recipient to bring pressure lo boar on the owners of houses Nos. 41, 
42 to pay their shares of the cost of constructing the general drain, fearing, I 
suppose, that they might allege that they had not applied to open connection 
with it. No inference as to tlie user of the lane and open space being permis- 
sive can, we think, under the circurnstancds he drawn from this statement of 
D’Penha. At the utmost it only shows that he considered the consent of the 
fazendar requisite to justify the householders in breaking up the land to form 
such connections. 

Under these circumstances we consider that the Court is justified in presum- 
ing, and ought to presume, a covenant on the pa)t of the fazendari owners of, 
the oart to keep the lane, including the upper end of it, open for the use of the 
owners of the houses abutting upon it. It seems to us that such a covenant 
should be presumed equally in the case of a land -owner granting land for build- 
ing purposes to fazendari tenants on a perpetual tenure at a quit-rent and in 
the case of one selling land out and out for building purj'oses. 

The case, however, which we have thus indicated as established by the 
evidence was nob the case pub in argument before the learned Judge in the 
Court below, and it vanes in some degree fiom the case as pub forward in the 
plaint. The broad space is there [656] alleger* co have been “intended,” — by 
which we presume is meant “ sob apart,” — by the fazendari owners for the 
residents in the lane, and used by them in common, for purposes of re(>reaiion ; 
the plaintiff bases his right to drive and turn his carriages and vehicles on it 
upon a user of it in this manner by himself and iiis predecessors for many more 
than twenty years. His prayer ‘is that it may bo declared that he and the 
occupants of his house are entitled to the free and uninterrupted user of the 
open space for purposed of recreation and as a footway and carriage wky from 
his house and as a place in which carriages may stand and turn. The relief to 
which the ovidctuse shows t’nat he is entitled, is, in etlect, the same as that 
which ho prays for — to have the broad space vvhich the defendant has 
enclosed with a wall left unobstructed. It is true that a plaintiff must 
succeed not only secundum probata, but also secundum allegata : but wo 
think that it would be taking a too technical view of the pleadings to hold 
because the plaintiff alleges that the place was set apart for recreation, and 
the evidence establishes that it was set apart generally for the more convenient 
occupation of the ^houses surrounding it (which would include recreation 
purposes), that the plaintiff ought on tliat account to fail al^together and be left 
to a fresh action. It tlie defendant had been misled or induced to refrain from 
calling evidence to rebut the plaintiff’s case, this course might be adopted ; bub 
here the defendant has called Svidence which, in Um main, coincides with that 
of the plaintiff. 

We must not omit to notice that before the defendant purchased and 
enclosed tbd open jspace the plaintiff wanted to buy part of thid very land, 
but the plaintiff has only recently purchased his house in the oart and 
may have been misled by the fazendari owner offering the open space for 
sale. The defendant has not been misled by this, for the covenants in his 
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purchase deed show that he was awafe that he was purchasing with a 
doubtful title and one which woufd probably lead him into a law suit. 

For these reasons ’we consider that the plaintitf is entiUod to a decree in 
terms of the prayer of his plaint (which sliould in express terms exclude from 
its operation the spaqje heretofore [657] actually occupied by the cross). 
As the case has been presented to this Gouisf in an entirely dilferenb aspect 
from that in which it was presented to the Coupt below, duo no doubt to the 
manner in which the plaintiff launclied his case, we allow the appeal with costs, 
but without costs in the Court of First Instance, and vary the decree to the 
extent we have indicated. 

Appeal allowed. 

Attorney for the Plaintiff: — Mr. Mirza Ilussetn Khan, 

Attorneys for the Defendant: — Messrs. Ardcsir, IIormaHji and Dinsha, 
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ORIGINAL CIVIL. 

"The 4th April, 

Present : 

Mr. J ustice Parsons. 


Ahmed bin Shaik Essa Khaliff'a and others Plaintiffs 

versus 

Shaik Essa bin Khaliffa and others Defendants.’^ 


Decree — Execution — Alteration of decree — Decree in ierms of an award ordering 
rtnter alia) delivery of mhveahle property — Loss of part of such 
moveable property and oonsequ(?nt failure to deliver — Applica- 
tion to insert in decree an order to pay value of such 
moveable property in event of^failure to deliver — 

Oivil Procedure Code {XLV of lHb2), 

Secs, 200-b — I^actice, 

A pajtitiou suit brought by ri sou against his lather was leforred to arbitration. On the 
9th January 1890, the award was published, and on the 27th March 1690, the defendants 
moved for and obtained a decree in term-s of the award. By this decree it was ordered that 
in satisfaction of the plaintiff’s claim tfie defendant should pay to him Rs. 1,06,000 in the 
manner therein stated, vis , Rs. 40,000 to be paid forthwith and the balance of Rs. 05,000 to 
be paid “upon the plaintiff’s delivering to the defendaiil certain speciHcd property, which 
included two vessel.^ or bugluws, called respectively the ‘ Nasri ’ and ‘ Bambuk’.” In no 
event Wz\s defendant to be required to pay the Rs. 05,000 before the 15th November 1890. 
At the date of the decree the vessel ‘ Sambuk^ was at sea on a voyage, and on the I8tb June 
1890, while still on the voyage, she was lost. On the 15th November 1890, the plaintiff's 
attorneys demanded payment of the balance of Rs. 05,000. They offered to deliver the c^her 
properties spcciffod in t?he decree, but stated that the vessel ‘ Sambuk ’ had been lost. They 
offered to pay its value, which they estimated at Rs. 1,000. The defendant, however, 
demanded the delivery of the buglow, which he stated to be worth a very large sum. The 
defendant having, under the circumstances, refused to pay the Rs. 65,000, the plaintiff applied 
for execution of the decree which was refused. He thou obtained a rule calling* on the defend- 
ant to show nause why the decree of the 274h March should not be amended (^58J or rectified 
by stating therein the amount of money to be paid to the defendant as an allernative if 
delivery of the vessel * Sambuk ’ could not be made, such delivery having become impossible! 

* Suit No. 383 of 1886 ; Appeal No. 746. 
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Heldt that the rule must be discharged The objection was to an award, not to a decree. 
Possibly it might have been open to the parties to object to the award before it was filed, on 
the ground that it ought to have stated a sum to be paid to the defendant in case some of the 
property could not be delivered to him. If such an objection had been made, the Court might 
possibly have remitted tjio award, or refused to file it. No such objection, however, was 
taken, and the award was filed, and a decree obtained, in accordance with the award. The 
award could not be modified bv the Court, nor could the decree, which must bo in 
accordance with the award. 

Suit for partition. The first plaintiff was the son of the first defendant, and 
he brought this suit in September 1886, praying that the property of his 
grandfather Khaliffa bin Abdulla might be divided and partitioned among the 
parties entitled thereto according to their rights and interests therein. 

By a consent order, made in the suit on the 15th August 1889, the suit 
and all matters in difference between the parties were referred to arbitration. 
On the 9th January 1890, the arbitrator made and published his award, which' 
was filed on the 11th March 1890. On the 27th March 1890, on a motion 
made on behalf of the defendants, a decree was passed in toims of the award. 

By this decree it was ordered that in full satisfaction of the claim of the 
plaintiff the first defendant should pay to the plaintiff the sum of Rs. 1,05,000 
in the manner therein provided, that the sum of Rs. 40,000 should be 

forthwitli paid by the said defendant and the balance of Rs. 66,000 should be 
paid “ upon the said plaintiff’s delivering over to the said ftliaik Essa bin 
Khaliffa the five boxes mentioned in paragraph 5 of the plaint and twobuglows 
‘ Nasri’ and ‘ Sambuk’ referred to in the affidavit of Ahmed bin Essa, and the 
whole of the immovoabl(3 property in the Persian Gulf, &c.” The said decree 
fun*'er provided that in no event should the defendant be required to pay the 
said balance of Rs. 65,000 before the 15th November 1890. 

At the date of the said decree the Vessel “ Sambuk” was at sea on a voyage^ 
and on the 18th June 1890, while still on the voyage, was lost. 

[659] On the 15th Novembp:* 1890, the plaintiff.^’ Attorneys wrote to the 
defendants* attorneys reminding them that the sum of Rs. 65,000 had become 
due on that day, and requiring pj^yraent. They offered to deliver the other 
properties mentioned in the decree, but stated that the vessel " Sarnbuk ” had 
been lost at sea. In the correspondence which subsequently took place, the 
plaintiffs offered to pay the value of the lost vessel “ Sambuk,” but they and 
the defendants could not agree upon the value. The plaintiffs estimated her 
value at Rs. 1,000, but the defendants’ attorneys in a letter of the 20th 
December 1890, said ; “ Our client wants the said buglow under one of the 
conditions in the decree, as your clients {i.e , the plaintiffs) are bound speci- 
fically to deliver the same and as it is worth a very large sum in oi:r client's 
estimation.” 

The defendant having under these circurnstancps refused to pay the 
Rs. 65,000 the plaintiff applied for execution of the decree, hut on the 16th July 
1891, his application was refused. 

The plaintiff then (on the 19th March 1892) obtained’a rule nisi, calling 
on the first defendant to show cf use why the decree of the 27th March 1890, 
should not be amended or rectified by stating therein tlie amount of money to 
be paid to the said first defendant as an alternative if delivery of the vessel 
named “ Sambuk ” could not be made to the .said first defendant, and “ why 
such further or othar order should not be made hs justice and good conscience 
require in consequence of the loss of the said vessel ‘Sambuk’ and by reason of 
all the circumstances of the case as disclosed ip the said afiSdavit, and why (if 
neoessary) the amount of money to be fixed as an alternative for the delivery 
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of the said vessel should not be ascertained by this Honourable Court or byj 
the arbitrator, lijjr. Shaik Abdul Aaiz bin Ali Bbrahim, heretofore appointed in 
this suit after taking .such evidence as may ho necessary.” In his afiidavit 
the plaintifl said: “The plaintiffs are unable lo execute tho said decree for f 
the balance thereof and interest without having the said decree amended by ' 
this Honourable Court in the following resppcb, namely, in regard to the 
delivery of the said vessel ‘ Sambuk,’ the delivery of which has become impossible 
by [660] the act of God- Under the circumstances aforesaid this Honourable 
Court will be pleased to direct that the said decree should be amended by stating „ 
therein the amount of money, i.e., the value of tho said vessel * Sambuk,’ which , 
is to be paid to tne defendant in lieu of delivering tiie said vessel.” 


Jardine for the Defendant showed cause ; -The decree was in terms of an 
award. Tho Court cannot alter it. The decree provided for the payment of , 
Rs. 65,000 on the plaintiff’s handing over certain specified property, in which 
' the ship “Sambuk” was included. If that property is not handed over, tliere^ 
is no obligation on the defendant to pay the money* Section 208 of the Civil , 
Procedure Code (XIV of 1882) does not apply. He referred to rules Nos. 108 
and 204 of the Hi^li Court Rules. 


Kirkpairick for Plaintiff, contra: — We do not apply to alter the decree. 
We merely ask tliat tho Court should make its decree in the form required by 
the law by inserting tlie words prescribed by section 208 of tho Code (XIV of 
1882). It was for tlio Court to sec that its decree was in proper form. The > 
fact that the decree is on an award makes no difference. The decree is the 
decree of the Court and not that of the parties. Section 208 gives no discretion 
to the Court — Uaniell's Chancery Practice, Vol I, p. 822 (GlIi Ed.); Ishwardas 
V, Dosibat, I. L. R., 7 J3om., 316; Karm v. Uajooma, J. L. R., 12 Bom., 174 ; 
re Swire, 30 Ch.D., 239, at p. 24(5; Hughes v. Jones, 2(5 Beav., 24; hire Haveloek's 
Trusts, 35 h. »J., (Ch.) N. S , 228. Tint Court has corrected the decree where 
the property was immoveable property — Rarn Saian v. Persidhar Hai, J. L, R,, 
10 All., 51 ; Sundara v, Subbanna, I. L. R.,.9 Mad., 354 ; Vithai Janardan v. 
Vtthojirav, I. L. R., G Bom., 586; Shivapa v, Shivpanch Lingapa, I. L. R., 11 
Bom., 284 ; section 10 of Charter of Supreme Court. 

Parsons, J. 1 am unable to interfere in this matter, which is really an 
objectipn, not to a decree, but to an award, and the cases cited do not touch 
that point. The parties referred their [661] dispute to private arbitration, and 
the award made was filed under section 526 of the Civil Procedure Code (XIV 
of 1882), and a decree followed thereon. Possibly it might have been open to 
the parties to have objected, before tho award was filed, that the award ought 
to have stated the amount of money to be deducted from the sum payable to 
plaintiff in case the latter could not deliver all the moveable property he was 
ordered to deliver to tho defendant before he got tho Rs. 65,000. Had such an 
objection been taken, tlie Court possthly might have either remitted the award 
or refused to file it. No such objection, however, was taken, and the Court, 
with the consent of all parties, ordered the award to ^be tiled, and a decree 
folloWod in accordance with tho award. It is impossible for the Court now 
to set aside that decree and remit the award to the arbitrator for In'm to 
determine afresh what sum the plaintiff shall receive now tliat the ship hjis been 
lost and the plaintiff is unable to deliver it to the defendant, and it is equally 
impossible for the Court to determine the then value of tho ship itself and 
order that the plaintiff shall receive the sum of Rs. 65,000 Joss^that value on 
delivering to the defendant all the property except tho ship*. Tho award cannot , 
be 80 modified by the Court, and if the award cannot, then the decree which 
follows itMoannot, for it musti be in accordance with the award. There is no ; 
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jiDjustioe whatever in the case, for the delivery of the property was at the option 
of the plaintiff, and the impossibility of delivery of all the p^perty may have 
been in the mind of the arbitrator when he made the aw|ird. 

Buie dizcharged^ 

Attorneys for the Plaintiff: — Messrs. Payne, Gilbert and Sayani. 

Attorneys for the Defendant ; — Messrs. Little, Smitn, Nicholson and Bowen^ 

NOTES. 

[Sec the appellate decision in (1894) 18 Bom., 495. 3 

[662] ORIGINAL CIVIL. 

The 7th July, 1893. 

Present : 

Sir Charles Sargent, Kt , Chief Justice, and Mr. Justice Stabling. 

Girdhar Damodar Plaintiff 

versus 

Kassigar Hiragar Dnfendant.^ 

Jurisdiction — Foreigner — Non-resident foreigner carrying on 
business by his munim in Bombay — Small Causa Court — 

Small Cause Court Act {XV of 1882), Sec. 18. 

Where a loroignor who did not reside in 13ombay carried on business there by his jnunim, 

Held, that under section 18t of the Small Cause Courts Act (XV of 1882) the Small 
Cause Court in Bombay had jurisdiction to try a suit brought against him in that Court. 

Per Sargent, C. J. — Prima jade the word ‘ defendants * in clause (6) of section 18 has 
jhe same meaning in each of the throe cases in which that clause gives 1663] jurisdiction to 
hbo Court ; and as the word clearlv includes non-British subjects among the defendants 
over whom the clause gives jurisdiction if they are “ resident,” or “personally work for gain,’* 
within the territorial limits of the Small Cause Court, it would be a strained construction to 

• Small Cause Court Suit No. 21fiC4 of 1892. 

t Section 18 of the Presidency Small Cause Courts Act (XV ot 1882) . 

Subject to the exceptions iii Section 19, the Small Cause Court shall have jurisdiction tO 
try all suits of a civil nature. 

When the a;Ti>unL or value of the subject-matter does not exceed two thousand rupees; 

and 

{a) the cause of action has arisen, either wholly or in part, within the local limits of the 
jurisdiction of the Small Cause Court, and the leave of the Court has, for reasons to be record- 
ed by it in writing, been given before the institution of the suit ; or 

(6) all the defendants, at the time of ibe institution of the suit, actually and voluntarily 
reside, or carry on business, or pfr.sorially work for gain, within such local limits; or 

(c) any of the defendants, at the time of the institution of the suit, actually and volun- 
tarily resides, or carries on busines.s, or personally works for gam within such local limits, and 
either the leave of the Court has been given before the institution of the suit, or the defendants 
who do not reside, or r-arry on business, or personally work for gain, as aforesaid, acquiesce 
in such institution. 

Explanation I. — When in any SLiit the .sum claimed is, by a set off admitted by both 
parties, reduced to a balance not exceeding two thou.sand rn,pee.s, the Small Cause Court shall 
have jurisdiction to try such suit. 

Explanation II . — Where a person has a permanent dwelling at one plaee, and also a lodg- 
ing at anothecT' place for a temporary purpose only, he shall be deemed to reside at both 
places in respect of any cause of action arising at the place where he has such temporary lodging. 
^ Explanation 111. — A corporation or compny shall be deemed to carry on business at 
.ts sole or principal office in British India, or, in respect of any cause of action arising at any 
slace where it has also a subordinate office, at such place. 
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hold that it did ttot include them among thci defendants over whom the clause gives 
jurisdiction on the ground that they are ‘^carrying on business ” within the limits. 

Although it is true thajb a non-Britiah subject^ who noes not porv^^onally carry on business 
within the territorial limits of the Court, does not make himself personally subject to the 
municipal law of British India, still, by establishing his business in British India, from 
which business he expects t% derive profitt ho accepts th^ protection of the territorial authority 
for his business and his property resulting from it, anS may be fully regarded as submitting 
to the Courts of the country. 

This was a case stated by C. W. Chitty, Chief Judge, for the opinion of the High 
Court, under section 69 of the Presidency Small Cause Courts Aot (XV of 1882). 

The suit was brought by the plaintiff in the Court of Small Causes to 
recover from the defendant the sum of Rs. 1,300-11-6, being the price of goods 
sold by the plaintiff to the defendant in Bombay. 

It was admitted that the defendant resided in Catch, out of the jurisdiction 
* of the Court, and that he carried on business in Bombay by a viiimm. It was 
also the fact that no leave of the Court had been obtained for the institution of 
this suit. 

- Several defences were pleaded by the defendant at the trial, but the only 
one material to this report was the defence that the Court had no jurisdiction 
to try the suit. At the conclusion of the hearing the Chief Judge gave judgment 
for the plaintiff, but at the defendant's request he stated a case for the High 
Court. One of the questions on which the opinion of the lligli Court was asked 
was the following : — 

Whether the Court had jurisdiction, the defendant not being .a resident of 
Bombay or a British subject, but a resident of Cutch, and no leave having been 
obtained to file ^is suit ? 

Maepherson and Inverarity for Defendant : — The defendant is a foreigner, 
who does not reside in Bombay, and we contend that the Court has, therefore, 
DO jurisdiction. The jurisdiction of the Court must ho based either on clause 
(a) or clause (6) of section 18 of the Presidency Small Cause Courts Act (XV of 
1882). ‘Those [664I1 clauses give jurisdiction, lat, where the cause of action 
wholly or in part has arisen within the local limits and leave has been obtained ; 
2ndly, where tiie defendant (a) actually and voluntarily resides, or (6) carries 
on business within the local limits. The action is brought to recover the price of 
goods sold to the defendant in Bombay. The cause of action having thus arisen 
in Bombay the Court of course would have had jurisdiction if leave had been 
obtained (section 18) ; hut it is admitted that no leave was obtained in this case. 
So the jurisdiction (if any) must arise from some other circumstance, and clause 
(a) may he excluded from consideration. It is also admitted that the defendani 
does not reside within the jurisdiction. The sole ground, then, upon which 
jurisdiction over the defendant can bo claimed is that by his munirn ho carries 
on business in Bombay, and the question is, does this circumstance give the 
Court in Bombay jurisdiction over a non-resident foreigner ? We say it does 
not. Wo contend that the expression “ or carry on business " in clause (i) ol 
section 18 must be read “ or being British subjects carry on business.'’ The 
words “ being British subjects” must be understood, for the Indian Legislature 
has no power by its laws to give its Courts jurisdiction over non-resident 
foreigners. That is a principle recognized by all Legislatures and Courts of 
justice — Reports of State Trials, New Series, Vol. IV, p. 1351 ; Lopez v. 
Burshmt 4 Moore's P. C. 0. 300, ab»p. 305 ; and see Kessowji Damodar Jairam 
y. Khimji Jairam, I. L. R., 12 Bom., 507. Legislatures can only affect foreigners 
who reside within their territory. In Macleod v. Attorney Gemral for New 
South WaleSf L. B., (1891), Ap.*0a., 455, it was held that in an Act of the New 
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South Wales Legislature, inflicting ty punishment for bigamy “ wheresoever the 
second marriage shall take place,’* the \Vhrd “ wheresoever ** must be read 
V. “ wheresoever tn this colony'* We adopt the argument-addressed to the Court 
f for the defendant in the case of Kessotoji Damodar Jairam v. Khimji Jairam 
I. L R., 12 Bom , 507^ (see pagos 510, 511 and 512 of the retlort.) 

( Scott, for Plaintifl, C07fira ?r““The Court has juriscfiction. This Court in 
construing an Act of the Legiskturo has no power to add words to it. 1 contend 
that the decision in hessotcji Damodar [665] Jairam v. Khimjt Jairam, I. L. E., 
' .12 Bom., 507, was wrong and sliould not he followed, and I adopt the argument 
made in that case (see p. old of the report) for the phiintilf. In that case 
;/ Scott, J., added words to the Letters Patent. That case is in conflict with 
f' Harivallahhdas v. Utavichand, 8 Bom. H. C. Rep., 2d6 (O. C. eT.), on which 
' I rely. Counsel also cited Daniel v. Oakhy, 28 Sol. lournal, 477. 

M acplierson in reply ; - If the words “ being a British subject '* are not 
imported into section 18 (clause h) wo impute an intention to the Indian 
Legislature to do what it has no power to do, ^ 

Sargent, C. J.; — The only question which lias been arg’.ed before us in 
this Small Cause Court reference is wluither clause (h) of section 18 of the 
Small Cause Court Act (XV of 1882) confers jurisdiction on the Small Cause 
Court when the defendant is not a British subject and resides outside the 
territorial limits of that Court, hut is “ carrying on business ” hy a viunim 
within those limits. That such “ carrving on business ” need not he “ personal ” 
was, T tliink, not disputed. The decision of tl)6 Madras Court in Muthaya. 
Chetti V. Allan, I. L. R , 4 Mad., 209, on the same wor<is in the Letters Patent, 
'and the reasons given by TURNER, C .1.. for so holding, are, 1 think, conclusive. 
The sour. I ness of the early decision of the Madras Court toI*tlio contrary in 
Subharoya Mudali v. The Goveinment, kc., 1 ]\/ad. H 0. Rep., 280, was, I may 
remark, doubted hy SaUSSE, C. J., anef ARNOLD, J., in Framjee. Cowasjee v. 
Eormasjee Cowasjee, 1 Bom., II, C Hop , 221. 

Passing to the real question iu ibis reference, viz., whether the case of 
defendants carrying on business within the territorial limits of the Small Cause 
Court, - which it is to be observed are the same as those of the High Court. — 
must lie restricted to British subjects, is not free from authority, in Kessoivji 
Damodar Khimji Jairam, 1. L. R, 12 Born., 507, Mr. Justice SCuTT, 
construing similar words in section 12 of the Letter.s Patent, 1865, held that 
they must ho cuntined to British subjects. 

It is to ho remarked, at the outset, that the geneial term “ defendants’' 
precedes and governs the whole of the clause (h) and, tfierofore, prhnd facie it 
was intended to liave tlie same [666] moaning when read with each of the three 
several cases mentioned in tin? clause as giving the Ckiurt jurisdiction ; and as 
.non-British suhjoct.s are clearly subji-ct to the jurisdiction if they are “resident** 
or “ personally vvork for gain” witliiri the territorial limits of the Small Cause 
Court, it would be a strained construction of the clause to hold that they were 
lexcUided wlien the ground of jurisdiction is that they are “carrying on lousi- 
ness *’ within those limits. The learned .Judge who decided Kessowji Damodar 
V. Khimn Jairam was not unconsciou.s of this difficulty Jn excluding non- 
British subjects, but he held 'that he ought to^ disregard it, as “ to do 
otherwise,*' he said, “ would be a violation of the rule that every statute is 
to be construed and applied, so far as the language admits, so as not to be 
inconsistent With tl^e comity of nations* or with the established rules of 
private international law,” 

There is no authority that I am aware of, nor was any referred to in 
argument, for there being a rule of construction* couched in such very general 
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terms. , The rule as stated by Lord EsiffeR. M. R.. in the important case of I 
Companhia de Mozambique v. British South Africa Company, L. R. (1892) 2 ,! 
Q. B., 353 at p. 394, is* that the Question whether the Courtsi of a nation will i 
or will not entertain jurisdiction of any dispute is to bo determined exclusively ? 
by its nation itself, i.e,, by its municipal law. Tf by express legislation the ; 
Courts are directed to exorcise jurisdiction, tliew*Courts must obey. If there is 
/ a proper inference to the same effect, the result is the same. But there are ■ 
certain rules which have by universal consent indicated the circumstances from : 
which the inference may properly be drawn.” One of those rules, as stated by ' 
the Court in Ex parte Blain, 12 Ch. D., 522, is that, prinid facie, all legislation , 
is territorial, in the sense, as stated by James, L. J., that, "‘unless the contrary * 

, is expressly enacted or plainly implied, legislation is only applical)lo to foreigners ‘ 
who by coming into England, whether for a long or sliort time, have made 
themselves subject to English jurisdiction,” and accordingly the Court in that 
* case held that the Bankruptcy Act is not to be construed so as to give ; 

, the Co#t of Bankruptcy power to adjudicate a foreigner bankrupt, who,^ 
although member of an English firm carrying on business in England, had^ 
never been in England and had not [667] committed any act of bankruptcy in 
England, ^he above principle was doubtless assumed in the decision of the 
Privy Council in Lopez v. Burslem, 4 Moo P. C. C., 300, and also by the 
House of Lords in JpJferys v. Boosey, 4 H. L. C., 815, whore it was held that 
the Copy-right Act did not apply to foreigners resident abroad ; and again in 
Macleod v. Attorney -General of New South Walis, L. R., (1891) Ap. Ga., 455, 
the Privy Council held that an Act of the New South Wales Legislature, which 
legislated as to the offence of bigamy, must-be confined to an act done within 
the territorial jurisdiction of Nevv South Wales, but it is to be remarked that 
those were all cases in w’hich the Legislature conferred a benefit or imposed a 
penalty as the consequence of some act done or omitted to Ko done, and, 
therefore, have no direct bearing on the construction of such an Act as that 
under con8id(3ration The question is whether tlie Legislature did not interid \ 
to dopiu-t from the general territorial rule.* It may be true that non-British 
subjects who do not reside in British India do not make themselves personally 
, subject to the general municipal law of Brilish India, still by establishing their ^ 
business in British India, from which business they expect to derive profit, 
they accept the protection of tlio territorial authority for their business and >; 

, their property resulting from it, and may be fairly regai’ded by so doing as 
submitting to the jurisdiction of the Courts of the country. Moreover, in 
considering what was the true intention of the Legislature, it is right to hoar ' X'- 
in mind the special circumstances of the presidency towns in this country ) 
as regards the great number of non-British subjects who carry on trade within 
them, either personally or by their munnns and other agents, and are constantly \ 

, having transactions with British siJjjects giving rise to causes of action both 
within and outside the presidency towns, the latter of which do not fall under 
clause {a) — a circumstance which might well affect the, Legislature in deter- 
mining the jurisdiction of the presidency Courts, as regards defendants. 

These considerations coupled with the general language of the clause, 
which, as already observed,* requires it to be construed as giving jurisdiction to 
: try suits against defendants generally who [ 668 ] satisfy any one ot the conditions 
mentioned^ in the clause irrespective of their being British or non-British 
subjects, create, in my opinion, a strong presumption in favour of a less strict 
application of the “ territorial ” principles of construction above referred to, 
than was adopted in Kessowji *Damodar v. Khimji Jairam, T. L. R., 12 Bom,, 
x507 ; ^4 J qanuot think that the above considerations are entitled to less 
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^weight because the construction would enable actions to be brought in the 
Presidency Courts against non-British subjects on causes of action arising out 
j,of British India or even out of India. Such causes of action would necessarily 
^ be personal actions, to which the rule of territoriality has never been applied 
; in England. It was urged, indeed, that the tribunals of other countries would 
not give effect to tho judgment of the Small Cause Court in such cases ; but 
such an argument is entitled tb little weight, if indeed it is not quite irrelevant 
l as observed by Lord IIOBHOUSE in delivering tho judgment in Ashbury v. Ellis^ 
L. R., (1893) Ap. Ca., 339, in the following terms : — “ When a judgment of 
any tribunal conies to bei enforced in another country, its effect will be judged of 
by the Courts of that country with regard to all the circumstances of the case.’* 

' Upon the whole I am of opinion that the Small Cause Court had juris- 
diction to try the suit, and tho question as to the jurisdiction must, therefore, 
be answered in the aflinnative. 

It Starling, J. : — In this case the plaintiff* sues the defendant, w^b is the 
^subject of a native State, in respect of a cause of action arising wholly within 
the jurisdiction of the Bombay Court of Small Causes, alleging that lie is 
carrying on business within the jurisdiction. The fact that the ca^’iise of action 
arose within the jurisdiction will not in this case justify the filing of the suit, 
because the leave of the Court was not obtained to its being filed in accordance 
with clause (a) of section 18 of Act XV of 1882 ; consequently tl>o only point 
which the Court has to consider is whether a non-resident foreigner carrying 
on business within the city of Bombay can be sued in the Small Cause Court. 

Now it seems to me that, in this case, wo have nothing to do with questions 
of intern a Lio^ral law. All wo have to do is to [669] determine whether 
the defendant is a person against w’honri the Legislatui e has permitted a suit to 
ba filed in the Courts of this country, in which a decree can be passed and 
executed in this country against tf/i* property of the defendant within the juris- 
diction, and against his person if he comes within tho jurisdiction ; and I am 
of opinion that tr.e defendant, who admittedly has a firm in Bombay in which 
he carries on business through hi.s is such a person. In this conclusion 

I am supported by the case of parte Blaui, Ch. D., 522, in which ,JaMES, 
L. J., at page 528, says : “ No doubt it ii.e. the h^nglish Uegislature) has a riglit 
to say to a Chilian, or to anv other foreigner, ‘ If you innke a contract in 
England, or commit a breach of contract in England, under a particular 
Act of Parliament, a particular procedure may be taken by wdiich wo can 
effectually try tho (juostion of that contract, or tfiat breach, and give execu- 
tion against any property of yours in this country.’ iiut that is because the 
, property is within the protection and su'oject to the powers of the lilnglish law^ 

, To what extent the decision of such a (fuestion would be recognized abroad 
remains to bo considered, and iiir.st ho determined liy the tribunals abroad. 

' If a foreigner, being gwirved with a writ under the provisions of the Judicature 
Act,* did not choose to appear, and the Legislature said, ‘ If .you do not appear 
. you will commit a default in that way, and we will give judgment against you,' 

•; whether that judgment woulc^ under tho circumstances, ' be recognized by 
foreign tribunals, as being consistent with international law and tho general 
principles of justice, is a matter which must bo determined by them.” CoTTON. 
L. J., also atjjage 531, says: “ We are npt dealing with the question which 
might arise if an English Act of Parliament had expressly said that, as against 
a Chilian subject, or any other alien who had never been in England, the Court 
should, on certain facts being proved, entertain n petition and make an adjudi- 
cation. In such a case it might be the duty of the Oonr^ acting in tb^ 
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tion of fche English Act of Parliament, Whatever the consequences might be 
and however foreign nations might object, to say, this is the English Statute, 
and we must act on it and the question which you, a foreigner, raise, we are 
bound to disregard.’* * 

[670] Now these, two passages seem to me fully applicable to this case. 
The Legislature has enacted that, if a person carries on business within the juris- 
* diction, a suit may bo brought against him, afld I do not think we ought to 
explain away the plain words of this enactment and say that it is not every 
person who carries on business within the jurisdiction who may ho sued, but 
only British subjects. What a foreign Court might do, if a decree in such a 
/ suit were sued upon in such a Court, is not a question which we need discuss, 
and this is distinctly laid down in the ease of Ashbury v. EUis^ L. K., (1893) 

\ Ap. Ca., 339. 

Cases in bankruptcy do not afford much help in the elucidation of the 
, present question, for it is a local enactment extending to England only, and 
many of its provisions are highly of a penal nature. 

‘ y In Ex parte Crispin, L. R , 8 Ch., 374, it was held that a foreigner who 
, comes to England temporarily, contracts debts, and then commits an act of 
' bankruptcy, ^an he made a bankrupt although he may be ab»'oad at the time 
the petition is filed. This decision has never been disapproved of. but on the 
contrary wasquotc'd with approval in Ex parte Pascal, 1 Ch. D.,509, in which at 
page 512, Mellish, L. J., cites that case, and holds that it makes no difference 
if the debt were contracted abroad. The real test in these cases is whether the 
defendant has done within the jurisdiction, either personally or by his autho- 
rized agent, an act which brings him ,^rvithin the terms of the enactment applica- 
ble to his case, and I do not see,any reason why the trading of a foreigner by 
' his servants within the jurisdiction should not be held to be such ar» act. 

The case of Ex parte Blain has been relied upon by the defendant, and 
: also by ScOTT, J., in Kessowji Jairam v. Khtmji, 1 L. B., 12 Bom., 507, as 
showing that Act such as the Bankruptc>^ Act and the present one cannot 
\ operate upon foreigners wlio reside outside the jurisdiction. I do not think 
that is the effect of Ex parte Blain. Tt seems to me that the ratio decidendi of 
5’' that case was that the Chilian partners had never been within the jurisdiction, 
and consequently could not have personally committed an act of 
[671] bankruptcy by a particular act of their agents (the English partners) 
which Ifhey had not authorized, and of which they had not cognizance, and 
that, as sucii was the case, the Court would not assume that the Legislature 
intended that an act of partners in England not authorized by the Chilian 
partners should operate upon the latter, who wore not actually subject to the 
jurisdiction in a case where the operation would result in a compulsory personal 
' attendance in England. If this be^tho true view of that case, it in no way 
,y militates against the conclusion to which I have come. 

^ It has never been doubted that under certain circujnstances a suit could 

be brought in England against a foreigner, and the questions which have aHsen 
" have always been as to what was good service of the writ ; generally whether 
it could be served as a matter of course, or whether leave of a Judge must he 
obtained, or whether notice, only of the action* should be given. This remark 
. applies to all the cases cited on the recent rules under the Judic;ifure Acts as 
. to suits against firms. Partners can now be sued in the name of their firm, 

; and the questions that have arisen have been as to bow«8ervice*oi the writ ii^;J 
; , the action was to be eflected. The Judges have seemed to he of opinion thafe% 
service as a matter of course in certain instances would he an infringement of 
y jntw yet it wpuldl appear that they admitted fche possibility of 
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the writ being soivod by leave of a 'Judge Consequently these cases, m my 
opinion, onl> apply to the const) uction of ceitain new and rather complicated 
rules of practice which xoally do not give us an\ pracbcal assistance in the 
present case Besides which, the question not wHether a wiit can be 
served but whether an action cm he biought When qno looks at the changes 
there have been in the rules themselves ind the diveigent decisions of vinous 
Courts on the rules, it can hafdl\ be said that the practice in England has at 
present been put upon a satisficfoiy bisis so as to liford unerring guidance 
to us in such a case as the pieseut 

Attorneys for the Plaintirt Messi*, Bhaishnnka} und Kanqa 
Attoinovsfoi the Defendant — Messis Little Smithy Nicholson and Bourn, 

NOTES 

( In (1903) 20 Mad , 544 at 552 tlu Pnw L antil obstnLd ‘In both Courts in India 
it was ip[>arLntl\ assumtd th it tbt qutsti n 'if junsdution tiirnpd on stc 1/ of tht ( od of 
Civil Procedure and thit ilthuugb thi dtfMidinl wis i forcignii lud ilthou^,li th** cause of 
action iroso inafunign cmntr> iiid lifh the dtfnidint did n t pfi-ifiiilh nside 
within tht- Ixil limits of the ]uri di tini of in\ C lui in bin I Indii aiii wis not oven 
tempoiarii^ in Arcot when sued thnt t h il 1 b sii 1 in th Vre t C jurt if In i irrud 
on busintss through in nt in the 1 ( il hum d t it T iit s jur slutnn 'Phis issump 
tion ipp< irs 1 j th(ir I ordships to rtquirt n n Mcntnn Inn ill »s r icntt 

Thur Ij rdships sep n > it ison ft r ioul t iiw, th rrtttufSs f iht di ision of the ci e of 
17 Bom 662 wh re the h fpiid int w is initivt f Cut h in I Liu lUst cf u tmi nose 
within th iKil limit of the inri'.du Id i of th Bin sh luhin t >uit ii whi^'h th( ictioii 
wis brought * 

See ilso (1905) 29 Mid (,) it ^0 (MOi) 2)Mil 2>) (1901) 11 M h 1 91 
(1001) 25 B-im 52S (1H95) 20 h mi Id (l)lt) -JS Mid ^07 m ipp» il ti m U Mid 10 5 ] 

- A- 

[672] VlPLlLMi Cl\ll 


I lit I }th '^ej/t rnbtf I s f ^ 

I SI M 

Sir CtivKLi s S*\9(.i M Ki Chii i Iisikj and Mk JpsrKrC\M>\ 

Jh 7 (jrul'ihdis Bhiidis ^ 


Uotnpany — India i ( nmpn 7 ii « ict ^\I of 'xc <^S s/tai s i^HUid a? 

fully pud up liiqhti of a purchasir tilth loiict *aJ inq fiooi a 

4 

piochisn Kitkout 7ictic( N(tice ( ontnhitini 
I\% I tv bins f the 15 l 1U Spini ng Wt i\ing and M inuf k tunrig ( uiipiin Limited, 
weif t nginillv ill tU 1 tr 1 i fullv pud up shir r, pirtJ\ f r w rk th n in i pirLlv foi work 
to be done fir the compuiv Ih igrc in it uni r win !i th sh ir s wtit s) illcttri wts 
not rcgibtcrtd is itq iircd hv ( ti n 2st of At t V I if 

/I sold thrtr f fhist sh irp^ t ) 72 wh hil n n ii th it th v wt ro iDt fulh pud up 
Dsold the three shir s tc U wh j w is *1 in 4 mg ng 1 m t ir t th cmipitij Ph e mpin 
was wound up bv the ( onrt Vt ht ditc f tl winhngup Lwi hf Id of the ihiut r}^ iron 
In settling I h( list of contribiit ncs th ( > 1 1 1 h rr d L % n iinr to 1 e pi lo d c ri tho li t in 
respect of the thn o sh irp 

Held that 6 \va« IK t hahlf i i c i il> it r Ihiugh L wis i m in iging dirtctor of 
fchefoinpiiiv i‘' i If »nu-.t hi\ ku w i tint th shiri had he n issjod as fuUv pud up 

• Appf il No 30 f 

Section 2^ of Act yi of Ibh > pr > s is f 11* w-. - 
* Lvt ry sh ire 111 irn company ah illl i d 1 ml ttl rit hivc betn issuid iiid to bo 
held suhjec I to the piyment of th< whol mi i mt th nof in r l•^h unless the aimo has been 
othprwis 1« ternnned by a rontri t duly milr in writing and died with iho K giatrar of 
Joint Stock Ooxnpaiiieb at »r bofote the issuvi c t b shires 
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shares without complying with section 28 of Acf VI of 1882, he was not on that aocount i 
estopped from taking advantage of the equitable rule which protects a purchaser with notice ;: 
taking from a purchaser without notice. 

Appeal against Jihe order of J. B. Alcock. District Judge of Surat, made in 
winding up proceedings, under the Indian Companies Act Yi of 1882. 

The Bella Spinning, Weaving and Manufacturing Company, Limited, was 
ordered to be wound up by the Court in 1881. ’ 

Twenty shares of this company were originally issued as fully paid up 
shares to one Dorabji, a contractor, partly for work done, and partly foi work 
to be done for the company. The agreement under which the shares were so 
issued was not registered according to section 28 of Act VI of J882. 

[673] Dorabji sold three of these shares to one Dadyshet, who had no 
, notice that the shares were not fully paid up. 

Dadyshet sold the three shares to Gulabdas, who was the managing 
director of the company. At the date of the winding up, Gulabdas’ name 
V appeared on the register of the company as the holder of the three shares. 

In settling the list of contributories, the District Court was of opinion that 
as Gulabda^ was a managing director of the company he must be lakon to have 
notice that the shares were not fully paid up, and that the fact of the inter- 
mediate holder not having notice, did not help him. The Court, therefore, held 
that Gulabdas was liable, as a contributory, to pay the full amount of the three 
shares. Gulabdas’ name was accordingly placed on the list of contributories. 

Against this order Gulabdas appealed to the High Court. 

Kalabhai Lalluhhai, for Appellant : — The appellant bought the shares from ' 
a person who had no notice of tjioirnot being fully paid up shares. The fact , 
that the appellant had notice is immaterial. The ruling in In rc Stapleford ^ 
Colliery Company, 14 Ch. D., 432, is conclusive on the present question. 

Ganpat Sadashiv Kao, for Eospondents (Official Liquidators): —The appellant ■ 
was a managing director of the mill. As sueh ho must have known that the . 
shares wliich he purchagod were not, either in fact or in law, fully paid up. 

, He cannot, therefore, avail himself of the equitalilo rule which protects a pur- 
chaser with notice taking from a viurchaser without notice. That doctrine does 
not apply in the present case. The words of section 28 of Act VI of 1882 are h 
' clear. According to that section every shareholder is bound to pay, in cash, 
the full amount of the shares ho holds, unless there is a registered agreement ^ 
to the contrary. There is none such here. The appellant was, therefore, rightly 
put on the list of contributories, 

Sargent, C. J.: — Twenty shares wore originally issued to thfe contractor 
Dorabji as fully paid shares and registered in his name, of which three were 
sold and transferred to Mr. Dadysetk [674] who, it is adniitted, had no notice 
that the shares were not fully paid up. Tho decision in hire Stapleford Colliery 
Company, 14 Ch. D., 432, shows that as between the company and Mr. Dadysett 
the three shares gaust be treated as paid up, and that he could make a good 
title to a purchase wliofchor with or without notico. It appears that they wore 
sold to the appellant Gulabdas, who was the managing director of the company, , 
and it has be6n urged that,»as such, he must have known that the shares had 
been issued as fully paid up shares without complying with soefcipn 28 of Act 
, VI of 1882, and cannot, therefore, take advantage of the rule whicii protects a 
/ purchaser* with notice taking from a purchaser without notice, l^his argument,,. 

; however, was addressed to the Court in In re Stapleford Colin ry Company, 14 r 
f Oh, p., 432, where the appellant and his father, whose executor he was, had^j 
chaiema^ uf the company at the time of the agreement 
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‘With the contractor; and yet the Appeal C 9 prt held that the fact of their being 
:BUch ofiQcers made no difference in their title. 

f We are unable to distinguish the present case from the one referred to, 
.and must, therefore, discharge the order of the Court below ^placing the name 
of Mr. Gulabdas on the list of contributories. Appelant to have his costs 
throughout. ‘ « 

' Order reversed, 

[ 17 Bom. 674 ] 

APPELLATE CIVIL. 


The I6ih September^ 1892, 

Present : 

Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Candt. 


Venkatesh Khando and another Plaintiffs 

versus 

Chanapgavda Etfeno'ant.* 


Atvard — Civil Procedure Code (XIV of 7S.S2), >>c. -^26 — Application 
for filing the award registered as a suit—Ohjections taken by the 
defendant — Court precluded from filing aivard. 


An application for filing an award registered as a suit, the defendant raised 

objections, and the following is.sucs were raised . — 

(1) Whether a certain arbitrator wa.s nominated or accepted as one of the arbitrators 
by the defendant ? 

(6763 (2) Whether there was any and what illegality apparent on the face of the award 7* 
(3) Wi. thcr the proceedings conducted by the arbitrators were illegal ? 

Hf.ld that the objection.s taken b> the delendant, which \\cre the subject of the above 
issues, precluded the Court from filing the award. 

This was a reference made by Kao Bahadur Vifchal Vaikuntli Vagle, First Class 
Subordinate Judge of Dharwar, under section 617 of tlie Civil Proccdu!*e Code 
(XIV of 1882). . 


The reference was as follows :* * 

“This was iin application registered as a suit under section 525 <Df the 
Civil Procedure Code (XIV of 1882) for filing an award made by arbitrators 
appointed by the parties without the intervention of the Court. 

TIhj defendant objected to the award being filed, on the following 
grounds : — 

“ (1) The application was time -barred. 

(2) The award was made without authority and was illegal. 

" (3) Ilia signature to the agreement of submission to the arbitration was ' 
obtained on IHth April 1891, without mentioning the names of the arbitrators. 
One Krishnaji Tirko’s name was fraudulently inserted in the margin of the 
agreement in the place of Shripad Naik, and the parties were the same ^ day 
examined by the other two arbitrators in the absence of the said Krishnaji 
rirko. The appointment of Krishnaji thus made w^as illegal. 

“ (4) Shripad Naik having refused to act as aji arbitrator, be (defendant) ^ 
Drayed for the appointment of a Lingayat arhitiator whom he considered trust- 
worthy. He was, however, told that it could be subsequently done, and that 
or the preserft nothj^g beyond the exami?fbtion of accounts would* be done. 
Jnder this misrepresentation his signature was taken to a stamped agreement f 
>n 28tb April 1891, without disclosing the contents thereof. From that day ; 




* Civil Reference, No. 12 of, 1892., 
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up to the last, the arbitratoi* Balkrighna Sbastri never took any part in the/ 
arbitration. f 

“ (5) The proceeJinga conducted in the absence of Krishnaji and Bal-i 
krishna are illegal; a fortiori the award based thereon was also illegal and void. ! 

[676]“ (6) TheawjLrd was not made on the 15th June 1891, as it purports ^ 
to be, but was made in the month of September. 

“ (7) He (defendant) repeatedly protested against the proceedings taken 
by the remaining arbitrators without appointing proper persons in tiie place of 
Balkrishna, who was absent, and of Shripad, who refused to act, but they paid 
no heed to it and refused to receive the written application given by him. 
He thereupon sent his application by post on 15th June 1891. They made 
an award on plain paper and fraudulently antedated it. Balkrishna Shastri's 
signatures to the proceedings were afterwards taken, and no copy of the award 
. was given to him. 

** “(8) The plaintiffs have been awarded time-barrod items and have 

> wrongly discredited the receipts passed by the plaintiffs' deceased father for 
certain payments. 

“ (9) The two arbitrators, wffio really conducted the proceedings, did not 
take down hi,s statements correctly and did nob examine him fully. They rejected 
what evidence he tendered, and having accepted inadmissible evidence from 
the plaintiffs made the award with partiality in collusion with the plaintiffs. 

“ (10) The award could not be tiled, the proceedings of the arbitrators 
being illegal, fraudulent and unjust.’' 

The Court thereupon raised, in all, eight points for decision, out of which 
points Nos. 1, 2 and 3 were as follows: — 

“ (1) Whether Krislinaji Tirko was nominated or accepted as one of the, 
arbitrators by the defendant 

“ (2) Whether there is any and wliat illegality apparent on the face of 
the award ? 


“ (3) Whether the proceedings conducted by the arbitrators were illegal? '* 
The Subordinate Judge referred the following point for decision : — 

“ Whether the Court has power to enquire into the allegations made by 
the defendant, and then to file the award, or refer the applicants to a separate 
suit, as it thinks fib according to the circumstances disclosed in the enquiry ?” 
[6^7] The Subordinate Judge's opinion on the point was in the affirmative. 
Dhondu A/. Sanzqiri [amicus curia) for the Plaintiffs. 

Naraya?i G. Ghandavarkar (amicus curUe), for the Defendant. 

Sargent, C. J. : — The decision in Savial v. Jaishanhar, I. L. B., 9 Bom., 
264. which was follow^<3d in Hirjibhai v. Jamsetji, P. 1. for 1890, p. 250, and is 
. , in accordance witli the remarks of the Calcutta Court in Bijadhur \ . Monohur^ 
r I. L. R., 10 Cal., 11, is conclusive that the objections taken, to the award by the 
defendant, which are the subject of issues 1, 2 and 3, preclude the Court from 
filing the award, unless, indeed, as Mr. Justice WEST expressed it in S’ama/v. 
5 Jaishankarj I. L. R., 9 Bom., 254, the Court considers thoobjections “ ohvious- 
' ly unfounded," which there is no ground for doing in the present case. The 
question, therefore, raised by the decision in DandeJear y, Dandekars, 1. L. R., 
f 6 Bom., 663, does not arise and need not be considered. 

V • Order accord mg iy, 

NOTES. 


[ Thfi mere raising of objections was held to oust the Court’s jurisdictDi) in (190H) 28 
Bom.. 287; -(1896) 20 Bom.. 596, but not fh (1894)10 All.. 231; (1898) L’lCftl.. 213; (1898), 
26 Cal., 757: (1897) 20 Mad., 89 ; (1901) P, R.. 84 : (1905) 29 Bom., 621. 

The oonffict was set at rest in the C.P.C., 1908, Sch. II, para. 21, which requires that 
objections sbpnld be proved. J • - 
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APPELLATE 'CIVIL. 


I The JGth September, 1892. 

{ Present: 

' Mr. Justice Bayley. Chief Justice (Acting), and Mr. Justice Candy. 


Parushottam Varnan Soraan ...(Original Ddfendanfc) Appellant 

versus 

Kashidas Jeychandahet (Original Plaintilf) Bespondent.* 


Khoti lands —Mortgage — Sale tn execution of decree on mortgage — Suit for pos- 
session by assignee of purchaser at such sale — Consent of Vhoi to alienation. 

One Babsha, the registered occupant of certain laiid^s situate in a khoti village, inort-^ 
gaged the lands to one Velji, whr) gob a decree on the mortgage. In execution of the decree 
the lands were sold to Parmchand, who assigned them to the plaintiff. In January 1876, 
the defendant, as khot, took possession of the land, alleging that B^bsha had no right to 
mortgage ; that he had left the village and f jrfeited his occiiparcv ; that he (the defendant) 
had thereupon rightfully taken possession of the land in 187.^, and that tho>''ccupancy had 
been declared forfeited by the revenue authr>ntics in August 1887, under sections 86 and 153 
of the Bombay Land Revenue Code*, Bombay Act V of 1870. In 1888 the plaintiff brought 
this suit to recover the lands. The lower Court hold that the defendant by accepting rent 
from the mortgagee was proved to have “consented to the moregago and its necessary 
consequences.” 

(6781 On appeal to the High Court, 

/ie/a, reversing the decree oi the lower Court, ♦ hat the plaintiff on the strength of his 
\ purchase from Panachand in 1887 had no right to ej.^ct tbr. vJefendanb. 

Second appeal from the duoision of M. P. Khareghat, Assistant Judge of Tbana. 


Suit to recov^er possession of certain lands. The lands in dispute were 
, khoti lands, of which one Habsliaaf/as Babaji Hir Mohtar was the registered 
occupant. He had mortgaged the lands with possession to Volji, the brother 
of the present plaintiff. The mortgagee got a decree on his mortgage, and the 
lands were sold under the decree at a Court sale and were purchased by one 
Panachand Girdhar, who subsequently assigned his rights under the pfirchase 
to the plaintih . The plaintiff thereupon let out the lands to tenants, from 
whom the defendant Purushottam Vaman Sonin n, the khot of the village in 
which the lands were situate, took posso.'^sion . The plaintiff now sought to 
recover possession of the lands, alleging that the defendant had illegally taken 
, possession. 




The defendant contended that the lands in dispute being khoti, the 
tenant Babsha had no right to ahenate t}« 3 m. He ahoged that Babsha having 
left the village for more than twelve years, ho (defendant), as khot, had applied 
to Government ill the year IrtTH to have the lands entered as khoti khalsa 
(lapsed to the khot), and iiiat lii-i application having been grginted, he had'been 
in possession and enjoyment of the lands as owner, and that he had no know- 
ledge of the decree on the mortgage, nor of the Court sale and purchase there- 
.under, and that the plaintiff was not entitled bo reoover possession after the 
lands had been entered in th^ Government records as khoti khalsa. 

The Subordinate Judge (Rao Saheh B. ij. Joshi) allowed the plaintiff ’s claim. 
The defendant appealed, but the Assistant Judge confirmed the decree. 
The defendant preferred a second appeaL 


• Secopd Appeal, No. 307 of 1891^. 
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PurushoUam Parashuram Khare for thcAppellant (defendant) : — The Judg^il 
found that as we received asaestfcnent from tho [679] mortgagee Velji, ; 
we had consented to the mortgage by Babsha. He held that we had waived !^ 
our right to object to the alienation by receiving rent lioui tb^ alienee. We , 
submit that though wo received rent from the mortgagee, we never consented 
to the sale of the property either to the responder* t or to his assigrior fclie auction - 
purchaser. We are, therefore, nob bound by the, sale. Further, the sale had 
the effect of forfeiting the occupancy rights of the original tenant, and the lands 
being entered ip the Government records as Ichoti khalsa, we have hocome their 
full ovvner. ^ 


The Judge has found that the plaintiff’s vendor did not obtain any greater 
right than the- original tenant, and, therefore, he could not iurther alienate, 
our consent being only to the first alienation and its necessary consequences. 
^We contend that the sale tc tlie respondent was not a necessary cimsequenco 
of the .original alienation, , the mortgage transaction effected by Babsha. It 
: may be that the auction sale to Panachand was the necessary consequence of 
the mortgage, but ijio sale hy Panachand to the plaintiff was not a further 
, necessary consequence. Tlu^ appellant is the khot of the village, and the lands in 
dispute werekentered in his name, as khoti khalsa, in or about tho year 1B7S, 
while tlie Court sale was liold in January 1886, and the assignment to the 
respondent is dated February 1887 ; .so neither at the time of the Court sale, nor 
of the purchase hy the respondent, the tenant had any interest in the land. We, 
therefore, submit that the respondent is not entitled to recover possesnion. 


Narayan Ganesh Chandavarkar for the liospoudent. 


Candy, J, : — This suit was brought in 1888 for possession of certain lands, 
by plaintiff as assignee from one'Panachand, who was tho purcha-^Br in a sale 
in execution of a mortgage decree againf^t Bahsha, the registered occupant of 
the lands in a khoti village. Plaintiff alleged that he had let the lands to his 
tenants, but that the defendant khot had wrongfully taken possession in January ' 
1878, Defendant — tho khot — pleaded that Babsha had no right to mortgage' 
the lands, and that, by leaving the village, Bahsha had forfeited his occupancy, 
and that ho (tho khot) had taken possession" in 1878. 


[680] The Subordinate Judge found that tho plaintiff as purchaser from 
Panachand (the purchaser at tho Court sale) was entitled to bring tho suit ; 
that the occupants of khoti lands in defendant’s villages could “ make a transfer 
of their occupancy rights as by mortgage or sale, ” and that the lands were not 
. liable to be classed as “ khoti khalsa,*' since, though Bahsha had left the village, 

■ his son was residing there, and the order of the revenue authorities (Exhibit 12) 

; directing the lands to ho entered as “ khoti khalsa ** w^as passed in August 
1888, after the institution of tho suit. On appeal made by the khot to the 
District Court the Assistant Judge found that there was “not tho slightest 
- evidence that any tenant over claimed to alienate his tenancy as of right and 
^{the khot consented to such claim, or tliat he ever led his tenants to expect that 
be would not content such a claim. On the contrary his application in 1878 to 
the Mamlatdar to have the lands given up by tenants transferred to his name 
(Exhibit 12) shows that he was ready enough to exercise his right whenever 
opportunity offered. ” But the Assistant Judge held that the khot's coni^bnt to 
the particular alienation in question had been established by the I act that he 
, had allowed the mortgagee to bo in possession and had taken rent' (assessment) 

V from him for six or seven years. “ No doubt *’ (the Assistant Judge said) “ the 4 
alien Js has no more right than the original tenant, and, therefore, he cannot, 

Wa)ieJEiate:#.i,Urthar«.the consent Ibeing only to the first alienation and its 

^ 
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On second appeal made to this«Oourt by the khot, it has been pointed out 
that on the Assistant Judge’s finding the plaintiff is not entitled to succeed ; 
for admitting that the khot consented to the particular mortgage by Babsba to 
Velji (as to wSich reference may ha made to the remarks of this Court in 
Nagardas v. Oanu, P. J. for 1891. p. 107J, and thaji a necessary consequence of 
that alienation was a suit brought by Velji on the mortgage, and a Court sale, 
in which Panachand was the purchaser, it was not a further necessary conse- 
quence that Panachand should sell his rights to the plaintiff. To this the 
plaintiff’s pleader rejoins that the plaintiff is an undivided brc^her of Velji, the 
original mortgagee. This may bo so ; but the suit was not %IBught by the 
plaintiff as [681] mortgagee: the claim is distinctly based on tbo fact, 
that Panachand had assigned his rights, as Court purchaser, to the plaintiff, 
and that he (plaintiff) while in possession through his tenants was dispossessed 
in January 1888. It has now been found by the Assistant Judge that the khot 
took possession of the lands in 1877 or 1878, (and has held possession ever^ 
since), and that he then applied to the revenue authorities for the forfeiture of^v 
the occupancy (sections 86, 153, Land Revenue Code). It is also clear that the'\; 
occupancy was declared forfeited to the khoi in August 1887, before the insti- , 
tution of this suit (not after, as supposed the Subordinate Judge). Whether 
Babsha’s son resided in the village or not, it is not contended that the registered 
occupant or any one on his behalf paid or tendered the assessment since 1879. 
It is thus clear that the plaintiff, on the strength of his purchase from Pana- 
chand in 1887, has no right to eject the khot. Under these circumstances we * 
must reverse the decree of the Assistant Judge, and reject the claim. All costs 
on plaintiff throughout. 

Deorse reversed, 

NOTEst. 

[ See also 30 Bom,, 290. ] 

[17 Bom 681] 

APPELLATE CIVIL. 

The idOlK September, 1S0*4. 

Present : 

Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Candy. 


Mahadu (Original Defendant No. 2) Appellant 

versus 

Lakshman (Original Plaintiff) Respondent.’* 


Jurisdiction —Revenue Jurisdiction Act (X of 1870), Sec, 4 (c) — Mortgage — Suit \> 
for redemption — Sale of mortgaged Ifind by Native Chief for arrears of 
assessment — Purchaser at sale — Claim by purchaser against 
mortgagor and mortgagee. 

* The plaintiff sued to redeem certain land mortgaged by him to tfa^ first defendant: The . 
second defendant claimed the land as owner, alleging that Iho mortgagor and mortgagee had 
failed to pay the assessment on the hind to the Native Chief to whom it was due. The latter 
had afl^rdingly sold it by public auction to realize tbe assessment, and he (defendant No. 3) ;^ 
had bought it.< The Court of First Instance rejected the plaintiff's claim on the ground that 
the suit could not be entertained by a Civil Court under the provisions of the Revenue Juris- \ 
diction Act (X of 1876) <and the Land Revenue Code (Bombay Act V of 1879). /i 

On appeal the District Court reversed thedocreo and remanded the case for trial on thegnent8.> 

” ^ - ^peal No" 23 of lB92. ~ ' 
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LAKSHMAH [1892] 

Heidi eoa&UfSiinfi tbe order of the District Court, that Government having rendered^i^ 
assisbance in the proceedings lor the reali74^tion of the revenue by the [682J Native Chief oj] 
which the defendant relied, the jurisdiction of the Civil Court wa^. not taken away by 
section 4 (c) of the Revenue Jurisdiction Act (X of 1876). 

Appeal against aii ord^ r passed by G. C. Whitworth, Bisfcriot Judge of Nasik, 
^The plaintiff sued to redeem certain land* mortgaged by him to defendant 
No. 1. Defendant No. 2 was in possession. * 

Defendant No. 1 (Vithu) answered that the mortgage debt was not paid off, 
and that a large sum was still due to him. 

Defendant No. 2 (Mahadu valad Shama) resisted the claim. Ho admitted 
that the land in dispute originally belonged to the plaintiff and had been mort- 
. gaged by him 'to defendant No. I, but he alleged that they had both failed to 
pay the Government assessment due to the Chief of Vinchur, who had thereupon 
f wBold the land at public auction for the recovery of the arrears of assessment, 
,j||and that he (defendant No. 2) had purchased it. lie, therefore, claimed to hole 
pthe land as owner., 

The Subordinate Judge rejected the plaintiff’s claim on the following 
grounds ; — 

** Now the simple question is that whether, after the land has been disposer 
of for default in payment of arrears of Government revenues thereon by th< 
occupants thereof, can the Civil Court take cognizance in having the lane 
restored to the occupant. My opinion is in the negative. The reasons are that 
section 4, both paragraphs of clause (c) and last paragraph of clause (/) of the 
Revenue Jurisdiction Act (X of 1876) prevems Civil Courts from' entertaining 
claims against Government or others for setting aside sales for arrears of land 
revenue or claims connected with or arising out of any proceedings for the 
realization of land revenue or respocting»the occupation of vacant land. Here, 
if there is any claim of the plaintiff or defendant No. 1, it is against not 
defendant No. 2, hut against the Vinchurkar Chief, who is not made a party. 
The Vinchur Chief with respect to the land occupies the same position as 
the British Governmont with respect to revenuo'paying lands in British 
India, and as the Collector’s proceeding's under sections 56 and 57 of the 
Land Revenue Code (Act V of 1877) could not be taken cognizance of by 
the Ci^iLiiCourts, so the Vinchurkar Chief having exercised a similar powei 
[683] unaer sections 56 and 57 of the Lind Revenue Code in respect of the,; 
lands in suit for arrears of revenue, the Civil Court caanob bake cognizance.” 

On appeal by the plaintiff the District Court reversed the decree and , 
remanded the case for trial on the merits. The Judge remarked : — 

“ I think the Subordinate Judge was wrong in regarding the Vinchurkar 
. as standing in the place of Government for the purposes of the Land Revenue 
Code and the Revenue Jurisdiction Aftt. If the Vinchurkar was an independent 
; Chief, then Vinchur was not British India, and the Acts named would not 
; apply at all. But it is admitted that the Vinchurkar* was the holder of a 
^ saranjam and exo^oised both civil and magisterial powers under sanads from 
the British Government, and there is nothing to show that he had higher rights 
in revenue matters than can be conferred upon holders of alienated villages 
under the Land Revenue Code. These do not include the power of forfeiture 
of land. Only forfeiture to Government is recognised (section 153), 'and Govern- ^ 
ment was. not concerned in this rnatter. If the land was sold >for default, it 
was sold subject to the first defendant’s lien ; if it was tfob sold, it is still the,^^ 
/ plaintiff's, subject to the first defendant’s lien.” 
vi : No. 2 preferred ^ second appeal. 
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.,'%■ ' ' ■ ' . ■ . 

* Shivram Vitthal Bhandarkar hr the Appellant. 

Daji Abaji Khare for the Respondent; 

Sargent, C. J. ; — As it is clear from the judgment of the Subordinate 
Judge, and it is also assumed by the District Judge, that Government ronderedno 
assistance in the proceedings for the realization of the revenue by Vinchurkar, 
on which defendant No. 2 relies, we must hold (Jhat the jurisdiction of 
the Civil Court is not taken away by section 4 (c), Act X of 1876. And we» 
therefore, confirm the order with costs. 

Order confirmed, 

[684] FULL BUNCH. 

I'lie '^2nd April, and 27th September, 1892. 

Present : 

Mr. Justice Parsons, Mr. Justice Telang and Mr. Justice Candy, 

Ratulal Rangildas Plaintiff '' 

versus 

Vrijbhukhan Parabhuram Defendant. 

Stamp — Order for payment of money on a person not a banker. 

The plaintiff agreed to lend money to the defendant for payment of his trade debts, Ac. 
In pursuance of the agreement tho deferidaut gave his creditors “ r/iif j " for certain sums. 
These “ chits ” wen- addressed to tho plaintiff and requested him to pay the amounts mentioned 
there’ll, He did so, and i.ow sued for tho amount advanced. It was contemlod by the 
defendant that the chits ” being cheques or hills of c.^changc were inadmissible in evidence, 
because un.stamped. The Court found that by tho agreoj'j jtit tho plaintiff was not consti* 
liuted the defendant’s banlior vvithin the meaning of clause f6), section 3 of the Stamp 
Act, 1879. 

Held that the chits did not require ,* stamp. 

This was a reference made by Khan Bahadur Burzorji EJalji Modi, Judge of 
the Court of Small Causes at Suratf under .section 49 of tho Indian Stamp Act 
(I of 1879). 

The facta stated in the reference were as follows : — ' 

Tl)e plaintiff agreed to lend tho defendant money required by the latter for' 
paying his trade debts, &c. In pursuance of this agreement the defendant 
between the 24th July 1888, and tlie 5th November 1888, gave " chits to 
his creditors addressed to the plaintiff. These ** chits ” wore all in tho follow- 
ing form : — “ To Patel Ratulal Rangildas written by Vrizbhukbandas Par-,; 
, bhuram. Give Rs. (stating amount) to (stating name of payee). Dated, 

These chits were presented to the plaintiff, who paid the amounts, 
.. mentioned in them, and got a receipt endorsed on tho back of each “ chit.*' 

The plaintiff after giving credit for certain payments brought this suit for 
f} Rs.* 499. The defendant contended that the “ chits ** vjpre inadmissible in 
iT evidence, unless stamped with an anna stamp, as bills of exchange or cheques, 
V and that the duty and penalty could not be accepted under section 34 of the 
h' Stamp Act I of 1879. 

I: [686] The Judge submitted the following question for decision : — 

^ “ Whether the chits ^ * are chargeable with a stamp duty of one 

(5; anna either under article 19 of Schedule I*ol Act ^ 1^79 ns cheaues or undet 

Lt' any other provision of the Stamp Act." 

Civil Reference No. 21*0: 
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The opinion of the Judge that fhe “ chits ” were not chargeable with 
a stamp duty, as they were not cheques. 

Telftn^, J. — The statement of the agreement in tlie plaint, as summarized 
by the Small Oaiuse Court Judge, is very loose, and it is not easy from that 
statement to make oui^ with precision the relations of tlio parties as created by 
that agreement. I think it will be better to Usk the Snia I Cause Court Judge 
to take evidence as to the nature of the original agreement (which does not 
appear to be in writing) and certify his finding on such evidence before we 
express an opinion on tiie question put. As the matter stands, i am inclined 
to think that th#plaintitf was not a " banker,’ and that the chits in question 
ijped not have been stamped. The plaintiff appears only to liave undertaken 
to lend money as required for the purpose indicated, and that alone can hardly 
constitute him the defendant’s * banker.* 

Birdwood, J. : — I concur in the proposed reference. The following issue 
might be sent down for trial : — 

“ Whether the plaintiff was consfei^iutod by the alleged agreement the 
defendant’s bankel*, within the meaning of clause ((5) of section 3 of the Indian 
Stamp Act, 1879 ? ” 

Roth parties should bo allowed to give evidence as to the nature of the 
agreement, and the finding should be certified within three months. 

Sargent, C J. : — I concur. 

The case was accordingly sent hack, and the finding of the Judge on the 
above issue was in tlie negative. The case came again before the Full Bench. 

Per Curiam : — The Small Cause Court Judge having found on the issue in 
the negative, the answer to tbia reference must also be in the negative. 

• Order acayrdingly , 

NOTES. 

t Soothe now definition of 'cheque' in the Staml) Act, 1809, see. 2 (7), “ cheque means a 
bill of exchange drawn on a spccifif^d banker and not expressed lobe piyablo otherwise than 
on demand.”] * 


[6863 APPELLATE CIVIL. 


The 27th September, Jh92. 

Present : 

Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Candy. 


f'f 


Rayabai Applicant 

eersus 


Sara9ya|pbai, minor, by her guardian Gaugadhar Bhagavant Opponent.* 

WtU — Probate— Avplication for probate refused by District Court on ground that 
will not proved — On appeal finding by High Court that the will tvas proved — 
Subsequent application for probate to be made to District Court and 
, not to High Court — Practice — Procedure, 

Whore on appeal from the District Cotirt it was found by the Il^h CourC that a will was 
proved, 

BM that a subsequent applioation for probate should bo made to the Dis trict Court. 


Civil .Application No. 443 of 1892. 
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:> This was an application against an or<leU passed by Dr. A. D, Pollen, District 
! Judge of Poona. 

One Bayabai presented an application to tbe District Court at Poona to 
obtain probate of a certain will under Act V of 1881. Tbe District Judge 
; found that the will was not pi;bv 0 d and rejected the, application, Bayabai 
; appealed, and the High Court reversed the order, holding that the will was 
proved by the evidence, and* directed that probate be granted to her (see 
5 Printed Judgments for 1891, page 146). 

In pursuance of the High Court’s order, Bayabai prese^ed a fresh appli- 
cation to the District Court for tlio grant of the probate on ffie 10th February 
1892. The application was also rejected by the Judge on the following grounds 

The application for probate must bo made to the Court that ordered the 
grant of probate. This Court cannot proclaim that the will was proved before 
it when it has held that the will was not proved. The probate is equivalent to 
a decree, and when a decree is reversed on appeal by an Appellate Court, it is 
the Appellate Court that passes a new decree.” 

Bayabai then applied for probate to the High Court. 

Mahadeo Ghimnaji Apte for^he Applicar t. 

Sargent, C. J. ; — The District Judge objects to issuing a probate, bocausei ; 
he says, be cannot proclaim that the will was proved [687] before the District 
Court. No doubt the District Court would have bo state in the probate that 
the will was proved before it, but so it must be deemed to have been, after tbe 
decision of this Court that it was established on the evidence. In order to exe- 
cute the order of this Court a probate, [which is not, as the District Judge sup- 
poses, a decree of the Court, but “ the copy of tbe will under the seal of the 
Court " (section 3, Act V of 1881)] , has to he prepared and issued, which, under 
section 583, is the duty of the lower Court. We must, therefore, refuse the 
'application that probate be granted by this Court, and direct the District Judge 
to grant it. 

Application rejected. 
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FULL BENCH. 


The 29th September, IH92. 

Prbsknt ; 

Mr. Justice Parsons, Mr. Justice Telang, and Mr. Justice Candy. 


Pralhad Lakshmanrav Nikane Plaintiff 

versus, 

Vithu and another Defendants,* 




ir 


Stamp — Money-bond — Endorsement of transfer — Sections IS, 14 and 34 of ' 
the Indian Stamp Act (/ of 1879). , 


fu. Tbe endorsement of transfer written on a simple money-bond duly stamped requires a 
l^bunp, and can Jbe Btamped'under sociiori M of the Indian Stamp Act (1 of 1879), 


^it 


This was a reference pa ade by Rao Saheh Sffhkaram Mahadev Karandikar, Sub- V 
ordinate Judge of Devgad in the Batnagiri District, under section 49 of thorn 
Indian Sfeanip Act (I of 1879). 


.* Civil Beforenoe Ko. 18'of 
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Tho dBfsbdftnts Vithu and Atnia ezoculad a simple money-bond in favour 
one Bamshet Vitahet Khadaya, who subsequently transferred his interest ini 
the bond to plaintiff Pfalhad Laksbman Nikane. Theinstrumentof transfer was' 
written on the back of the impressed stamp-paper on which the principal bondi? 
was written. A questicjn having arisen as to whether the instrument of transfer^ 
required to be stamped, the Subordinate Judge^submitted the following question ^ 
for decision ; — • 

“(1) Whether the instrument of transfer on which the plaintiff has sued, ' 
can be stamped by this Court as per section 34 of the Stamp Act I of 1879 *’ 
£ 888 ] The opinion of the Suberdinate Judge was in the affirmative. ’ 

There was no appearance of parties. 

Telang, .J. : — It appears to ue that the endorsement of transfer in this 
case cannot be treated as falling within the exemption allowed by the proviso 
to section 13, which in terms extends only to “ any endorsement which is duly 

• stamped or is not chargeable with duty." Ex conctssis the endorsement in 
this case is not duly stamped and is chargeable with duty. It must, therefore, 

* ^ held to fall under the principal clause of section 13, which forbids a second 
i instrument being written upon a paper on which one instrument has already been 

written. T]ie second instrument being thus written in contravention of section 
13 must under section 14 be deemed to be unstamped. And then section 34 
and its provisos, which apply to all unstamped instruments, whether actually 
or only constructively so, must come into operation This appears to us to be 
the true construction of the sections. But in In the matter of Hanmapa, J. L. B., 
13 Bom., 281, the opinion is expressed that the Collector ought to refuse to 
stamp the endorsement, because it is made in contravention of section 13. That 
seems to indicate that in such a case the power to set the matter right by the ' 
enforcement of a penalty, as provided elsewhere in the Act, does not apply. As 
at present advised, we are not prepared to go as far as this, it would be 
equivalent to adding another sanction to the rule laid down in section 13 besides 
the sanction provided in section 14, We Jihink that that is not a correct V 
construction of the Act. We have consulted Sargent, C. J., upon the point, and ■- 
he authorizes us to say tiiat he agrees in the view now expressed, and that in v 
Hanmapa* s case, I. L. B., 13 Bom., 281, it was not the intention of the Court to 
decide the point which has here arisen. The answer to the question put by the lij 
Subordinate Judge must be in the atlirmative. ; 


Order accordingly. 
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[689] APPELLATE CIVIL. 

• ' The 29th September, 1892, 

t Pbksent : 

Sib CHABLEa Sargent, Kt., Chief Jdstioe, and Mb. Jubtiob Candy. 

* 

Fardunji Aspandiarji (Original Opponent) Appellant 

versus 

Nava]bai (Original Applicant) Resoondent.* 


Letters of administration, grant of — Deceased having no property or fixed 
place of abode within district — Jurisdiction of the District Judge — Section 
iiJO of the Indian Succession Act (X of lti65). 

A District Judge cannot grant letters of administration to a Parsi if the deceased had not 
at the lime of his death a fixed place of abode or any properly within his district. See 
section 240 of the Indian Succession Act X of 1805. 

Appeal from an order of J. B. Alcock, District Judge cf Surat. 

Oue Aspandiarji died after making a will ot liis property bequeathing a 
legacy to his daughter Jaiji, who had possession of part of his estate at Surat. 
The will was proved and Jai]i received her legacy. Afterwards Navajbaii 
widow of Mancherji Aspandiarji (son of the testator), brougfit a suit against 
Jaiji in the Subordinate Judge’s Court at Surat for the administration of 
Aspandiarji's estate. Jaiji died pending that suit. Navajbai thereupon presented 
an application to the District Court at Surat under section 222 of the 
Indian buocession Act (Xof iHt>5) for the grant to her nominee Thakardas of 
letters of administration to Jaiji’s estate. 

The opponent Eardunji Aspandiarji, a brother of .Jaiji, contended that the 
Court had no jurisdiction to grant the application, inasmuch as Jaiji left no 
property within the jurisdiction of the District Court at Surat, and that she 
resided at Bombay. , 

The District Judge of Surat granted the application, observing : ** Jaiji had 
possession ot part of Aspandiarji's estate in Surat. She gets nothing under his 
will except a legacy, which she has received ; the will having been proved and 
the estate administered in Surat. This Court, therefore, has jurisdiction to 
make an order under section 222.” 

The opponent appealed against the order. 

Govardhanram M, I'ripathi tor the Appellant : — Tiie application can only 
be granted under the provisions of section 240 ot the Indian Succession Act. 
Jaiji owned no property of her own at*[690] Surat, nor was she a resident 
there. The mere circumstance that the administration suit is going on at 
Surat, and that Jaijf was m possession of Aspandiarji’s property at Surat, 
jQOuId not give to the District Judge the jurisdiction to entertain the applioktion 
for administration to Jaiji’s estate, 

Manekshah J. Taleyarkhan^ lor the Respondent. 

,V; Sargent, C. 4. : — Tlie Court of Surat, in which the suit to administer the 
' estate of Aspandiarji has been brought, hud no jurisdiction to grant admiuistra« 
tion of Jaiji*^ estal^j. Section 222 ot AeP X of 1B65 enables the plaintiff to 
apply for the issue of letters of administration to his nominee; but the Court, 
to which such application had to be made, wa^ the C ourt as determ iqed by 

|^^^,U»vj 1 Eeleteuije, pi ' 
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section 240, and as Jaiji had not**|^ fixed place of abode, nor owned propertyi’ 
within cha dUcrict of the District Judge of Surat at the time of her death, thai 
Court had no jurisdiction to grant the letters ol administration asked for« 

We must, therefore, discharge the order appealed from, but without costs 
i • Order discharged. 
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FULL BENCH. 

The 6th December^ J892. 

Present : 

Sir Charles Sargent, Kt., Chief Justice, Mr. Justice Parsons 
, AND Mr. Justice Tblang. 


Gadadhar Bhab (Original Plaintiff) Appellant 

versus 

Chandrabhagabai (Original Defendant) Bespondent."* 


Hindu law — Inheritance — Moveable property — Daughter -in-laiv- inheriting 
moveable property from father-in-law — Estate taken by her in such '' 

property — Widow —Widoiv's estate in moveables — 
power to dispose btf will of moveables. 

Where a son predeceased his father, and the son’s widow subsequently succeeds to her 
liither-indaw’s property as his heir, she takes the seme estate in it as she doe.s in property ' 
inherited 4)y her from her husband. 

Under the law of Mitaksbara a widow has jio power to bequeath moveable property 
Inherited by her from her husband. 

In tjtie Presidency of Bombay, moveable property inherited by a widow from her husband 
devolves on her death to her husband’s heirs. 

It the decision of Damodar v. Purmanandas, 1. L. K., 7 Bom., 155, is to be regarded as 
necessarily giving to the heir of a widow on her death such moveable property inherited 
from her husband as remains undisposed of by her, it must be treated as of no authority. 
£ 691 ] This was a first appeal from the decision of Eao Bahadur Naro Mahadeo 
Thosar, First Class Subordinate Judge of Ahmednagar. 

The plaintiff, Gadadhar Bhat, sued to recover the property of his paternal 
uncle Bhataui Bhat Sakharam (see the genealogy given below in the judgment 
of JaKDINE, J.), who died in 1881. Bhatam Bhat had a san named Kashinath, 
who predeceased his father, having died childless in 1878. He left a widow 
named Vithabai, wlio on Bhatam'sffoath in 1881 took possession of his property 
and remained in possession until her death in 1887. On her death her sister, 
the defendant Chandrabhagabai, took possession, claiming it under the will of 
Vithabai. The plaintiff now sued for this property, claiming it as. the heir of > 
Bhatam. - ^ ''j 

The Subordinate Judge found tfiat the plaintiff was the heir of Bhatam 
and that the will of Vithabai was invalid as to the immoveable property, but 
valid as to the moveable property- 
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The plaintiff appealed. 

In appeal the case came before JABDINE and Pabsoks, JJ., who referred 
l^fad following question to a Full Bench : — 

" Whether under the law of the Mitakshara, Vithabai bad power to 
bequeath to the defendant by 'her will moveable property inherited by her 
iilrom her husband.” . # 

In referring the case the Judges stated their opinion as follows : — 
Jabdine, J. : — This appeal is made by the plaintiff from an original decree : 
'OT the Subordinate Judge of the First Glass at Ahmednagar. The plaintiff claim- 
ed certain ancestral moveable and immoveable property from the defendant, 
.alleging that ho was entitled as heir of Bhatam Bhat. The defeqdant pleaded 
title under the will of her sister Vithabai, the deceased widow of Kashinath, 
the son of Bhatam Bhat, who survived Kashinath. Kashinath seems to have 
left no issue. The relationships are shown in the following table : — 

[ 692 ] Meghasham Bh&t 


Bamchandra 

Nana 

I 

Gadadhar Bhat 
(plaintif!) 


Sakharam 

I 

Bhatam Bhat 
died 1881 

I 

Kashinath died 1878, 
leaving widow Vitha- 
bai, who died 1887. 


' 

fy The Subordinate Judge found that the plaintiff was not united in family 
with Bhiibam Bhat ; that on the death of Vithabai lie was the proper heir of 
Bhatam Bhat ; that the will purportirTg to be madw by Vithabai was proved ; 
: that it was invalid as regards the devise of the immoveable and valid as regards 
! the bequest of the moveable property. 

' The only quefition argued before us, in appeal, is one of law, natiiely, 
whether Vithabai had power to bequeath the moveable property, which 
includes some bonds that have come into the defendant’s possession. 


The reasons for this part of bis decision are recorded by the Subordinate 
Judge as follows: — “Bhatam Bhat had only a money interest in the property 
taken in mortgage. So what he loft to his daughter-in-law, Vithabai, was 
simply a money interest, — that is, so much money converted into a mort- 
’ gage-right shape. So these mortgage-bonds as well as the other moveable pro- 
perty, consisting of ornaments and simple money bonds, were a sort of property 
which I regard Vithabai as competent to devise in favour of the defendant. If^ 
she bad disposed of this property in her lifetime, I think no one could have : 

; questioned her competency to do .«o. If this was the case in her lifetime, I 
link the same may said to hoid good after her death.” 


Mr. Jardine contended for the appellant that moveable property inherited , 
'^y a widow from her husband’s family is not stridhan, and, therefore, is not her 
labsolute property to dispose of as she pleases by will. Mr. Branson argued the 
^contrary of these propositions on behalf of tht) respondent. In dealing 
Iwith the authorities, some of which are collected in the -judgment of 
(6981 Mr, Justice ScoTT in Damodarw. Purmanandas, I. B. R., 7 Bom., 155, 
Mr. Jardine concedefl that moveable property taken by a widow under gift or 
will of the husband is stndhan, and at the widow’s disposal, and that the above 
decision was right as regards the property in •suit before Mr. Justice ScOTT, i 
wjbiioh yidQyy^b^:^|0<^. he 
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that the learned Judge went too fap^in the* obiter remark at p. 164, that ** thi 
resume of recent decisions shows a consensus of authority deciding that a wido^ 
may deal absolutely with moveables inherited from her husband.** 

Mr. Jardine Jbegan by citing the authority of Mr. Mayne, section 370 
Mayne*8 Hindu Law (A<ih Ed.), which quotes three cases out of 1 Borradaile— 
Chooneelal v. Jussoo, 1 Bor., 60 ; Dhooluhh v.JSevee, ibid., 75 ; Umroot v. Kulyan 
. das, 1 Bor., 314,— and Venkata Hama v. Venkata Suriya, I. L. R., 2 Mad. 
P. C., 333, for the following statement: — 

“ A married woman may make a will of her stridhana or any other property 
which is absolutely at her own disposal. But she cannot dovia© property 
' inherited from males, since her interest in it ceases at her death.” 

Mr. Mayne*s views are more fully stated in Chap. 20 about Woman*i 
Estate where the definition of stridhan in the Mitakshara is fully discussed 
B. 667 he comes to the power of a widow over moveables, and in s. 59{ 
? observes, in conclusion, as follows: — 

; ** Whenever the question arises for final decision, it will be well to bear ii 

mind the observations of the Judicial Committee in Bhugwandeen v. Mym 
Baee, 11 M. I. A., 510—514 ; s. c. 9 Suth. (P. C.), 23. These show that the text 
which authorise a woman to dispose absolutely of moveable property given U 
her by her husband are different from those which control her disposition o 
property inherited, and that she may probably have larger powers over tin 
former than over the latter. Also, that reliance can no longer be place( 
upon the much canvassed text of the Mitakshara (ii 11, s. 2), as raising anj 
C604] analogy between property inhericed by a woman and her sindhanum, af 
regards her right to dispose of it.’* 

The rulings referred to are those mentioned in s. 507 at p. 706, Thakoor v 
Bat Baluk Ram, 11 M. I. A., 139, 173, Bhugwandemv. Myna Baee, 11 M. I. A. 
487, 509, Collector of Mamlipatnm v. Cavaly Vencaia, 8 M. 1. A., 529, Keerut v 
Roolahul, 2 M. I. A., 331. To the above 1 \youlfl add Muttu Vaduganadha v 
Dora Sigma, L, R., 8 I. 99 at pp. 108-109 ; s. c. I. L R., 3 Mad., 290. See 
. the passage at pp. 108, 109, quoted in Jankibai v. Sundra, I. L. R., 14 Bom. 
at p. 621. 

Mr, Branson, however, relies on the views expressed in Vijiarangam v 
V . .Lakshuhian, 8 Bom. H. C. Rep,, 244, pp. 260, 271, (0. C. J.), by Mr. Justice 
West that all property acquired by a woman by inheritance is classed 
the Mitakshara as stridhan. On this subject I will presently refer to the discussioi 
. by the Full Bench in Bhagirthibai v. Kahnujirav, I. L. R., 11 Bom , 285, an< 
the interpretation of that decision in Jankibai v. Sundra. However, it doei 
not follow, as a consequence from the property being stridhan, that the widov 
; has unrestricted power to alienate. At p, 266 of the report of Vijiarangam’ 
; / case, West, J., says : “ A widow may dispose as she pleases of property as U 
/ which this power is expressly conferred, but to recognise inherited property ai 
part of her stridhan by no means involves the consequence that she can aliei 
it without good reas^on.** See West and Biihler, 317 to 322, for this discussioi 
and of. 8. 584, May no’s Hindu Law, The same reasoning was also applied tc 
the devolution, on the death of the widow, of .moveables inherited from the 
husband and treated stridhan\n Harilalv, Pranvalavdas, I. L. R., 16 Bom.. 
229, by Sargent, C. J. 

The earlier cases in Borradaile's.Beports are not of much importance as 
4 authorities; they are reviewed in Bhagirthibai* $ case, I.*L. E., 11 Bom., at 
^ p. 298. In the case of Pranjivandas v. Devkuvarbai, 1 Bom. H. C. Rep., 130, 
0. J„ which arose in the Island of Bombay, Sir M. Sausse, Chief Justice of 
jJ&the Snprimi« ;C!oarl4,.oonie8 to th® following ooxu^tai "On tbe £696j wbol®, 



I Western India, 
rolled power over 
t H. C. Bep., at 
ovas passed alter 

tenglSWenei ccnaideration of all tbe accessible authorities, and that the doctrine 
about daughters was mainly baaed on the authority of the Mayukha. The 
ease of Bechar v. Bai Lakshmt, 1 Bom. 11. 0. Rep., 56, A. C. J., was from 
iGujarat. It came before FORBES, Ehskine and Westropp, JJ. They were 
* of opinion that the Hindu law existing on this side of India gives a widow 
absolute power over the moveable property of her deceased husband which has 
been inherited by her.” In Lakshmihai v. Ganpat, 4 Bom. H. 0. Rep., 162, 
O. 0. J., Arnould, J., decided that the widows of separate Hindus who died 
without male issue are entitled, as heirs, absolutely to their husbands* shares of 
the moveable property. The cas^ arose in this island. 
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The above decisions are those in which the present question has been 
actually decided in the Courts of this Presidency. In other cases there are 
diota on which Mr. Branson relies. In Balvantrav v. Purshvtam, 9 Bom. H. C. 
Rep., at p. Ill, where the Full Bench decided a question of limitation, they 
say : “ The widow in this Presidency takes a limited estate only in the 

immoveable property of her childless husband, or son, but she takes his moveable 
estate ahaolutol v— /^fc/iar v. Bai Lakshmi, 1 Bom. li. G. Rep., 56, A. C. J. ; 

' Vinayak v. Lakshmihai, 1 Bom. H. C. Rep., at p. 124, 0. C. J. ; Pranjivandas 
^ V. Devkuvarhui, i Bom. H. C. Rep., 130, 0. G. J. ; Ghandrabhagabai v. Kashi- 
nath, 2 Bom. H. G. Rep., 323.” In the case of Mayaram v, Motiram, 2 Born. 
H. C. Rep , 313, immoveable property only was in suit. So in Tuljaram v. 
; Mathuradas, I. L, R., 5 Bora., 662, the question Irefore the Court related only 
to immoveable property received bv a widow in gift. The following passage in 
WeSTBOPP G. J.’s judgment at p. 670 seems not to have been required for the 
decision of the case: — *' Hero in this Presidency, the widow, who as such takes 
the property of her husband dying without leaving male issue and separated 
from his kinsmen, is, except for certain limited purposes, restrained from 
alienating such portion [696] of that property as is immoveable. In it she 
has only an estate durante viduiiate, but she is entitled to his moveable estate 
absolutely — Pranjivandas v. Devkuvarbai, 1 Bom. II C. Rep., 130, O. 0. J, ; 
Mavukha. Gh. IV, s. H, pi. 3, 4 ; see also 8 Bom. 11. 0. Rep. at p. 156, 0. C. J. ; 
4 Bom. II. G. Rep. at p. 163, 0. C. J. ; and 6 Bom. H. 0. Rep., p. 1 ; Act XV 
of 1856. a. 2.” 


The next case is that of Damodar v. Purmanandas, I. L. R., 7 Born., 155, 
decided by ScOTT, J., in 1883. The dictum already quoted is obiter as regards 
inherited moveables. The learned Judge expressly says that the question of 
law before him related to property left to the widow by her husband’s will, 
The following authorities which he cites deal with wills and gifts : — Koonjbehari 
Dhur V. Premchand, I. L. R., 5 Gal,, 681 ; Venkata Rama v. Venkata luriya^ 
I. L. R., 1 Mad,, 281, and in the Privy Council on appeal I, L. R., 2 Mad.*, 333 ; 
Vyavahara Mayukha, Gh, IV, s. 10, pi. 9. The following, which he also cites, 
relate to property inherited, ajid the last of the three is obiter — Bechar v. Bai 
Lakshmi, 1 Bom. H. G. Rep., 56, A, C. J. ; Pranjimndasv, Devkuvarhai^ 1 Bom. 
fl. 0. Rep., 130, 0. 0. J. ; and Balvantrav v. Purshotam, 9 Bom. H. C. Rep. at 
p. 111. The text of Katyayana, which ScOTT, J., restricts to irnmoveablea, 
'* certainly Includes’both moveable and immoveable property ” according to the 
Privy Council in Bhugwandeen* s case, 11 M. I. A., at p. 511, and hasginoe been 
interpreted to include moveables by Turner, C. J.. and Muttusami, J., in 
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that ** in Vyavahara Mayukha, Ch. IV, S. 8, sloka 4, Katyayana’s text is 
expressly stated as applying to movea*6l6 and immoveable property.’* Mr. Justice 
Scott also quotes some 'decisions of the Privy Council. To meet Mr. Mayne*s 
argument in s. 598, he remarks that the Judicial Committee strict!' limited 
their decision in Bhiigwandeen s case to the cases govijrned by the Benares School, 
and he quotes the well-lcnown remark in Tkakq^r v. Rai Haluk Ram, 11 M. I. 
A., at p. 175, that “ the result of the authorities seems to bn. that although 
according to the law of the Western Schools the widow may have the power 
of disposing of moveable property inherited from her hu.sharul, which she has 
[697] not under the law of Bengal, she is by the one iasv. as hy tiio otlier, 
restricted from alienating any immoveable property wliich she luis r^o itiherited ; 
and that on hqr death the immoveable ])ropert.\\ and the mocnahln, if she has 
not otherwise disposed of it, pass to the next heirs of her husliand.” 

. This quotation fitly le^d? to a discussion of the Privy Coimcn cases to 
which I now turn. At p. 174 of the same Beport, tluu'r Lordships sav generally 
tliat there are many cases to “ show that, according to the J^lencares ai*d otlier 
Western Schools, tla^ power of a widow over property inherited from 'ner hus- 
band is limited, and that on her death it passes to his heirs.” In interpreting 
the Mitakslmra, Ch. II, s. 11, pi. 2. their Lordships exclude tlio widow's 
inherited property from iieciilium or stridhan jiroper. This judgment and the 
two cases mentioned in it and hhnqwandeen h case are the basis of the 
statement of Mr. Mayne, wliich, as regards itiimoveahlos, J take to he correct 
(s. 567) that it is thoroughly settled that a widow takes only a restricted estate, 
and that at her death it passes to her husband's heirs. 

In Bhugtoundeen s case, 11 AI. 1. A., at p. 51 i, decided in 1H()7, the Judicial 
Committee interpret the meaning of the word Htiidhan and define the widow's 
power of disposal. After alluding bo th§ ALtakshara and discussing the texts 
of Naroda and Katyayana found in Colohrooke’s Ligost, Texts 476 ---477, they 
say that “ tlio preponderance of authority is certainly in favour of the proposi- 
tion thgit, whether the widow has or not t4ie power to dispose of inherited 
rnoveahles, they as well as the immoveable property, if not disposed of, pass on 
her death to the next heirs of the husband.” At p 512 it is remarked that 
“ both the Vivada Chintamani and the Alayukha coniine stridhan wuthm the 
definibi^ns of Alanu and Katyayana. They exclude property inherited and the 
other ac(]uisitions which are comprehended in the last clause of the paragraph 
of the ATitakshara, hut are excluded hy Sir W. Alacnaghten.” At p. 513 the 
opinion is expressed that “ the reasons for the restrictions which the Hindu 
Jaw imposes on the widow’s dominion over her inheritance from her husband 
wdiothor founded on her natural dependence on others, hei duty to lead L698] an 
ascetic life, or on the impolicy of allowing the wealth of one family to pass 
to another, aro as applicable to personal property, invested so as to yield an 
income, as they are to land. The more ancient texts importing the restriction 
are general. It lies on those, who assert that moveable property is not sub- 
ject to the restriction, to establish that exception to the gc^norality of tlie rule.” 
These remarks were apposite to the decision as regards the moveable property 
in suit. 

There are some decisions of the Privy Council wdiicli aro noticed by 
Air. .lustice ScoTT. In Chotay Lull v. Chunnoo hall, L. K., 6,1. A . 15, the 
Bombay cases were reviewed by the Judges at Calcutta, and the different 
views bel(t by Sir J. Arnduld in Bhaskar v, Atahadev, 6 Bom. IT Cl Eep., J O. 
C. J., and by Mr. Justice West in Vijiarangam* s case, 8 Bom. IL C. Kop., 244, 
O. C. J., which is treated as decided on the Alayukha, are considered. At p. 31, 
the Privy Council say of the daughter’s estate : “ No doubt in the Courts of 
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Bombay there have been rulings and dicta in favour of the view that she takes 
the entire property. Their Lordships do hot think it necessary, especially after 
their own decisions as to widows' estates, to go into an examination of the 
Indian cases." 

Muttu V aduga7iadha* s case, L. E., 8 1. A., 99. related, like the last, to the 
nature of a daughter’s estate* jnhented from her fatner. The Privy Council 
deal with the passage of the.Mitakshara about stridhan, Ch, II, s. 11, pi. 2, and 
say, p. lOS, ‘ it is impossible to construe it as conferring upon a woman taking 
by inheritance from a male a stridhan estate transmissible to her own heirs.’ 
They say of the cases of Thakoor Deyhcc, Bhugwandecn and Ghotay LalU that 
all these ca^es were governed by the Mitakshara law. Bhngivandeen' s case is 
treated by the Calcutta Judges as authority that a Hindu widow under that 
law has no povver to alienate the moveable estate inherited from her husband, 
to the prejudice of his heirs — Sheolochim Singh v. Sahtd) Singh, I. L. R., 14 Cal., 
at p. d90. * 

In discussing Ghotay LalVs and Muttu Vaduganadka's cases in Jankihais 
case, I. L. R., 14 Bom., at p. 622, I remarked that they w^'ie not Bombay 
cases, and that their Lordships interpret, od the Ivlitakshara without 
[ 699 ] using the Mavukha, as it may he ass -med they would if they had been 
declaring the law of this Presidency. In the present judgment I have pointed 
out that in Bhugwandecn' s case they did resort to the Mayukha us well as to 
Katyayana and Nareda. Mr. Justice ScOTT in Damodar s case says he follows 
the Mayukha and ho cites Ch. IV, s. 10, pi. 9, which relates to gifts only. 
What he cites is a text of Nareda, but he does not notice the comment of 
the Privy Council on the very same text in Bhugwajideen & case, 11 M. LA., 
at pp, 510 and oil, which coniines that text to gifts and expressly excludes 
inheritance. 

The present case comes from Ahraednagur, where the law is based on the 
Mitakshara, and the Mayukha may ho used in construing the Mitaksliara, though 
the Mayukha has not the special and almost paramount authority it has acquired 
in iju}i\xd^i-~~BhagiTth%bais case, T. L. R., 11 Born., at p. 294. The Mayukha 
is only a secondary authority in theMaratha country— West and l-liilder, p. 10. 
It serves to illustrate and supplement the Mitakshara there. Bub it may be 
followed so far only as its doctrines do not stand in opposition to its express 
precepts or to the general principles of the Mitakshara — Jankibais casS. This 
consideration diminishes the weight of Pranjivan v. Devkuvarbai and Damodar 
V. Purmana/idas as well as of cases decided on the law of the Island of Bombay 
and other regions whore the Mayuklia has special authority, lb also detracts 
frum the value of dicta of distinguished Judges when based on the Mayukha, 
as in Tuijaiam v. Mathuradas, The decision in Bhugwandecn' s case, which 
Scott, J., conhnos to the Benares f^chool, is really an interpretation of the 
Mitaksliara after some consiJoratior* of ti^.e Mayukha, and has been applied by 
the Privy Council to cases arising in the Madras Prosidoncy. 

It becomes, therefore, an imporfant question wliothor the supposed weight 
of authority is sullicient to riv^uiro this Court to adhere to the Bombay decisions 
rathor than follow those of i.lie Privy Council as regards cases governed, as this 
is, by the Mitakshara. Now, of the lliroe cases in which the Supreme Court 
and the High Court have actuaTiy decided the question before us, two arose in 
this island and the other in Broach. The dicta in the [ 700 ] three other cases 
w’here the question was not before the Ctnrii, viz., Balvantrav v. Purshotam, 
Tuljaram w. Mathuradas^^nd Da^uoda^ v. / are substantially based 

on those Mayukha cases. Vijiarangam's case was decided on the Mayukha, 
and all that W'BST, J., said therein about the Mijiakshara is treated as obiter by 
Couch, C. J.| and Aimslib, J,, in Ghotay Ball's casOi and as like Devkuvarbai’ i 
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case, a decision on the Mayukha. Sir R.oCouCH treats the opinion expressed 
by.WEST, J., as opposed to that of Sir .1. Arnould and contrary to the decision 
of the Privy Council in Bhuqwandeen s case, and adds : “ Jlo Jirgues, as I under- 
stand him, that this case was not rightly decided.” I lay stress on these words 
of so eminent a Judge as Sir R. CouCH, because they show that ho was not 
prepared to accept ih^^dicta of Judges however learned, wfien they conflicted 
with the interpretations of the Mitakshara by Ehe^ Privy Council. In Jankibai's 
case, I have expressed my belief tliat the remark of the Privy Council at p. 32 
of the report of LalVa case referred to Vijtarangatns namely, that 

the Bombay case most relied upon was governijd by the law of the Afayukha. 
As pointed outin Jajikibais ca,so (p. G18), Sakgknt, C.J , in v. UhagvdU, 

I. L. R., 9 Bom., 301 at p. 303, treats the decision on the Mayukha as to the 
stridhan including inherited property in Vijiarangani fi case as re o])enod i)v tlie 
decision of the Privy Council in Muttu Vaduganadha & case. See Mavneks 
• • Hindu Law, s. 57G. The above observations of tbo Judicial Committee, by 
whose decisions wo are bound, confining one of the most carefully considered 
Bombay cases to the Mayukha, seem to me to neutrali>50 to a large extent those 
of the Judges of irhis Court who have confined the decision in Bhu(nnandcen\ 
case to the Benares School. Doubtless we must give duo weight to the 
rule stare derisis^ but the question remains to which ? — those of tiio Privy 
Council directly interpreting the Mitakshara, or those of this Court apply- 
ing the peculiar law of the Mayukha ? Whether there has been a long 
course of decisions operating outside this island and the other regions 
governed by the Mayukha, 1 am unable to pronounce. None have neon 
shown to us. Those mentioned in the two digests of unroported decisions 
a])pear to relate to immoveables. Bai Javina [701] v. Bhaishankar, 
L L. R., 16 Bom., 233, decided by BiKDWOOJ) and Parsons. JJ., quotes Damodar 
V. Vurmanandas with approval a.s stating the law about inherited moveables 
disposed of during the widow’s life-time, but does not apply that doctrine to 
the widow’s bequest by will of inherited moveables, and on the contrary 
follows^ Thakoor Deyhee's and Bhugivaiideen^ cases on that point. 

The three rulings, as already remarked, are under the Mayukha Law ; the 
three dicUi are substantially based on May^ukha cases. So was V ijiarangam' s 
case ; and there Mr. Justice WEST says the consequence does not follow, from 
his view of tho extent of the term stridhan, that the widow has unrestrained 
power of disposal, p. 2G9. Thus he limits tho words " absolute estate.” 

It was after the decision in Daipai v. Bliaqvan in this Court and of Chotay 
Lalds and Muttu Vaduganadha s by the Privy Council that Bhagirththai v. 
Kahniijirav, 1. L. R., It Bom., 285, came before a Pull Bench of this Court con- 
sisting of SaRCiENT, C. J , West and Birdwood, JJ. In Jankibai's case, where 
1 sat with BlRDWOtiD, ,1., I gave my reasons, p. G23, for treating tho decision 
as substantially based on the Mitak^ibara. the Mayukha being used wiiero it 
does not conflict as a secondary authority. Tho Full Bench consider tho Privy 
Council rulings. At p. G17, I personally express the opinion that we must take 
the decision “as settling that in this Presidency, whether under the Mitakshara 
or the Vyavahara Mayukha, a daughter inheriting from her fatbei takes an 
absolute and not a life estate. We may also, 1 tbink, take tbo case as an luitliority 
for holding that the daughter took the estate as stridhan in s^mo .sense of the 
w^ord.” At p. 620 I quote this sentence from tho Full Bench judgment — 

“ If the daughter takes an absolute estate, it has been ^jnderstood she 
must, in the absence of an express rule to the contrary, fran^mit it to her own 
heirs.” Then I add : “ The implication seems to be that the establishment of 
the proposition, that the daughter takes an absolute estate, establishes also two 
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other propositions, namely, that tlio*- property is stridhan and that it descends 
as such. But see Tagore Law Lectures, 1878, page 302.” 

[702] If r am right in this remark, the question whether the property 
inherited hy Kushiriath’s widow in the case before us is sirid'han in the narrow 
and toefinical sense as in the Ma>ukha Ch. IV, s. 10, 'pi. 1, 2, or in its etymo- 
logical and larger sense as in .the Mitakshara, Ch. II, s. 11, pi. 3 and 4, is of 
less consequence in dealing with the Full Bench decision. So far as the 
present question is analogous, the first requirement is to show that the widow 
took an “ absolute estate.” That being proved, the Bonc'h would have held it 
to he st7‘i(ih(in \ and I think Mr. Bransoi/s argument is inverted and is opposed 
to authority when he contends that if the property is stiidkan then the widow 
has unnjstricted power of disposal. It is true that the F'ull Bench judgment 
discusses with approval, ipp. 293 — 311,) Devhuvarhai' s case as to powder to 
alienate. But as I understand the judgment, this point, vi 2 ., the widow’s ‘ 
power to alienate, was not the question referred or decided. On considering 
the reference and arguments, as well as the language of the judgment, I come 
at length to the opinion that the question whether a daughter inheriting from 
her parents takes an ahsoliite estate, moans whether it descends to her heirs, 
and not to those of her father. At p. 309 the learned Judge sa>s;“The 
completeness of a woman’s estate in property taken by inheritance does not 
nocossaiilv involve complete independenc(3 in dealing with ii. The Mitakshara 
is careful to demonstrate that dependence is as consistent witfi full ownership 
in the case of a won^an as of a child , and it seems likolv that Vijnanesfivara 
looked to this depan^^ence as a safeguard for the enlarged estate which he 
assigned to women.” This view of Mr. Justice West’s language is that which 
consists \\i Ji what he said in V^juxiangam's cave. At n. 310 he says tliat “ the 
subjection of a woman to restrictions on alienation js quite consistent with 
full ownership in her.” J ma> liere observe tliat Dr. Jolly, while atlirming 
West, J ’s view as to wliat rJie Milak.-hara includes in stfidhan as against 
Mr. Mayne (Tagore Law Lectures, 18^3, p. 243), concludes his history of Fcmal© 
Property with the statement that the Mitakshara School has, by putting 
restiictions on dominion, removed the consequences of that identiheation of 
stfidhan ^^ith woman’s property in general, lie also points out tliat there is 
[703] no aolbority for observing in liombay and SljuIIi India the distfoction 
found in the law of Mitliila Ijotweon moveable and irninoveahle property inlujritod 
by a widow. He discusses the Mayukha, pp 2o2 — 2o9, and says: “ It may 
he corihdently aSv'^orteil, therefore, that there no more reason for observing 
this disiinctiori in regard to property inlieritod from males in Bombay and South 
India, where tliis point seems to ho still open to question, than in Bengal and 
Benares, wheie the non-exi.^-tence of such a distinction as this lias long been 
settled by authority.” The above imjiairs Scott. J.’s remark, so far as it relates 
to the question of inherited moveables, about the commentators being all of 
one opinion. So also do the decisions in Bengal and the more recent in Madras. 
Narasinha v. Venkatadri, 1. L. R, 8 Mad., 290, decided in 1884 is an 
interpretation of the Mitakshara, as to moveables inherited fiFom a husband, by 
the light of the Mavukha and the southern caiithoritios. It does not, however, 
notice the Bombay rulings and fheta. The learned Judges say: “The 
Mitakshara doctrirjo seems to ho that the widow' has a complete vested ownership, 
as contra-distihguished from a mere riglit to use, though her pow'er over it to 
make a gift or sale at her pleasure is restricted by express texts. Hence those 
w'ho considered the text of Katva^ana to ho applicable only to immoveable 
property doubted whether the widow was precluded from alienating moveable 
property. Having regard, however, to the extent to which the widow’s power 
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of disposition is treated, as restricted in th® leading commentaries in the south, 
there appears to be little or no difference in the result. Hence the Judicial 
Committee observed in the Collector of Maf.ulipaiam v, Kavali that the 
restrictions on the widow’s power of alienation are of the very substance of her 
heritage. Assuming for a moment that she has a large power over moveable 
than over immoveable pibperty, it can by no me»ns be larger than that possessed 
by the father of a Hindu family under the text of^ajoavalkya cited in Mitakshara, 
Ch. I, sec. 1, al. 27. It is observed by Mr. Mayne in section 229 that the power 
must generally be taken to be limited to such necessary or suitable purposes as 
would come within the ordinary power of the head of a housohoM. Wo .sfumld 
prefer to say [704] that the nature of moveable property being such thut in many 
cases conversion is essential to its enjoyment, tlio widow is not precluded frc-iu 
converting itj* but must preserve the capital, unless the expenditure of it is 
necessitated by tlio insufiiciency of the income to provide for her maintenance, 
•subject, nevertheless, to a power to dispose of a moderate portion for works 
of piety ’*■ “ Narasinha v. Venkatadri, I. L. H., 8 Mad., 290. 

It may he notpd, in passing, that the Privy Council decision in 
Dada Naik's case, I. L. K.. 5 Horn., 48, and Gurivi Heddi v. Clitiinama, 
1. L. K., 7 Mad., 93, were cited to us by Mr. Apte for the appellant as to the 
fathors’s power to alienate by will. 

The present case has been argued substantially on the judicial authorities, 
and 1 do not tliink it necessary now to enter on examination of the texts of 
Hindu law. As >*egarc]s the authorities, it appears to me that the solution of 
the question of tlie widow’s power of alienation rloos not deiiend so much on the 
delinitions of sti idhan as on tlio reasons of the Hindu law, rostruiting the widow's 
dominion. These are given bv the I^rivv Council in UhiKjiLUxndeeri s cn.se and 
elsewhere. The Privy Council rulings are based on the Mitaksh ira. The three 
Bombay rulings are liasod on tiiu Mayukha Tiioy deal rijfjro with the 
definition of stridhan and less wuth the restrictions on dominion. The various 
dictii are supported substantially by those ruiings on tlie Mayukha, and though 
most of these dicta on the jioint before us are deliberate and well considered 
opinions, yet thev a^^ well as the rulings have been questioned in other Courts. 

1 do not consider the (luostion about inherited moveables to he so firmly 
sottle(l,hy the Bombay decisions as to require us to follow the current. It has 
always been mot by the opposing current of Privy Council decisions. As 
pointed out by Scohle arguendo in Vijiarangaiiis case, some of the authorities 
are romark.s of a single Judge. The case of Narasnika v. Venkatadri, 1. L K.. 8 
Mad , 290, and Dr. Jolly’s lectures have seen the light since Mr. Justice ScoTT 
decided Damodar's case. The books show that tho question has always been one in 
debate. I do not tliink it is touched hv the Full Bench decision in Bhagirtlubai's 
[705] case, which I may remark was not quoted before us. The inclination 
of my own views is to follow the Privy Council in IJhugioandecns case. 1 sav 
this on the assumption that, in cases falling under tho Mitakshara law, no fixed 
doctrine has been established on the faith of which prop^irty has passed, and a 
practice grounded^ The question is certainly one of general import ini*or and 
considering the opinions expressed and tho rulings passed in this Court ami the 
Supreme Court, some of them by Full Benches, in favour of the widow's power 
to dispose as she pleases *of moveable property inherited from the liusli ind, I 
am now of opinion that wo should now refer to a Full Bench the hJlowing 
question , 

Whether, under the law of the Mitakshara, Yithabai liad power to bequeath 
to tho defendant by her will moveable pronortv inherited h\ her from her 
husband ? 
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Parsons, J. : — I concur in the proposed reference. Assuming that Vithabai 
had power to dispose of the moveabie estatffi in suit in her life-time, it does not, 
I think, follow that she could dispose of it by will In my opinion, she could 
not, for at the moment of her death the estate would vest in the heirs of her 
husband, and no estate of hers would remain to pass under the will. In the 
case of Bai Jamna v. Bhaishankar, P. J., 1891, p. 77 fl. L. R., 16 Bom., 233, 
Birdwood, tJ.. and myself bold that “ there is a difference between property 
inherited by a woman from her husband and property acquired by her as 
Uridhan. Both may be called stridhan, but that only can legally be held to be 
her personal property which is such at the time ol lier death, and passes as such 
to her own heirs.” As, however there are decisions of this Court now’ brought 
to our notice which imply the power to a widow to dispose by will of such 
property, the point is one that ought to be determined finally by a Full Bench. 

The case being thus referred, it came on for argument before a Full Bencli 
consisting of Sargent, C..3., and Parsons and Telang, JJ. 

Jardmc (w’ith Mahadev Chimnaji Apte) for the Appellant (plaintiff) . — 
Under the Mitakshara, wdiich is the paramount authority in the Deccan, a 
Hindu widow’ has no power to alienate move- [706]ahle property w’hich she 
has inherited from her husband. Kven a Hindu fathur, whose rights under the 
Hindu law are more extensive than those of a widow’ who merely gets a life 
estate, is not entitled to dispose of all ancestral moveables — Lakshman Dada 
Natk V. Ramchandra Dada Naik, 1. L. R., 5 Bom.. 48. Though a widow may 
alienate moveables inherited by her from her husband or his relatives during 
her life-time, she cannot do so by will : her power of disposition comes to an 
end at her death. Property inherited by a widow in her husband’s famil> is 
not her St 'dhan — Mayne’s Hindu Law (4tli fid ), sec. 370 ; Chnonilalv. Jussoo, 
1 Bor., 60; Dhoolubh v. Jcevae, ibid y 7.3; Umroot v. Kalt^aiidas, ibid.y 314; 
Venkata Rama v. Veyikata Bnria, J. L. R., 2 Mad., P. C., 333 ; Narasinka v. 
Venkatadriy I. L. R., 8 Mad., 290; Bhugwandpen v. Myna BaeCy 11 Moo. I. A., 
487 ; Sheolochan Stnqh v. Sahch Sinqhy J. L R., 14 Cal., 387 ; Jlarilal v. 
VranvalavdaSy I. L R., 16 Bom., 229. See also hri Dut Koer v. Ildnsbutti 
Koeraifiy I. L. R., 10 Cal., 324 ; Gur^vi lieddi v. Chinnammay I. L. R., 7 Mad., 
93; Mussumat Thakoor Deyhec v. Rat Baluk 7^am, 11 Moo. I. A., 139, and 
Chotay Ball v. Chunnco Lally L. R., 6 I. A., 15. » 

Gangaram D, UeU for the Respondent (defendant) : In Western India a 
widow’ has powder to alienate moveable property inherited by her in her husband’s 
family — hhugwandeen v. Myna Baepy Moo. I, A., at p. 510. It has been an 
establi.shed rule tliat a Hindu w’idow can dispose of movables during her 
life-tirne, and such disposition cannot be impugned after her death. If a 
widow’ hp.,s got absolute power during her life-tirne, why should she not 
have the ]K)wer to dispose away by will V To say diat she cannot do so 
by will, though she is the absolute owner during life-time, would be to 
restrict her power, and ilie two positions would be conflicting. There is no 
direct ruling that a" wido%v can devise away by will moveable property 
inherited from her husbano, but such disposition would seem to bo merely an 
exercise of her acknowh>dged absolute ’ight, and it is reasonable to infer that 
she has the power whml) is consistent with that right — Beehar Bhagavan 
[707] V. Bai Lak^hviiy 1 Bom. H. C. Rep., A. C. J., 56 ; Vtnayak Anandiav v. 
Lakshimibaiyibid.y 117. Praiijivandas v. Ihuliuvarhaiy ihid.y 130; Mayaram v. 
A/ofiraw, 2 Bom. H. C. Rep., A. C .T , 313 ; Chandyahhagabai K^aslmiatk, 
ibid. y 323 Lakshimihai v. Ganpat Morohay 4 Bom. H C. Rep., O. C. J., 150; 
Bhaskar Trimbak v, Mahadeo Ramjiy 6 Bom. II. C. Rep., O. C. J., 1; Vijiarangam 
V. Lakshman^ 8 Bom. II. C. Rep , O. 0. .J , 244 ; Balvantrao v. Purshotam^ 
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9 Bom. H. C. Rep., 99 ; Tuljaram v. Mathuradas, I L. R., 5 Bom., 662 ; Damodar 
V. Parmanandas, I. L. R., 7 Bom. ,155^; Bhagiraih'^hat v. Kanhvjirao, 1. L. R., 11 
Bom., 285 ; Harilal v. P.ranvalavdas, I. L. JEfc., 16 Bom., 229 ; West and Biihler, 
pp. 312, 314, 317. 

Sargent, C.J.«: — As Kasbinath predeceased his father, Bhatam Bhat, 
Vitha’s title to succeed was as daughter-in-law, to Bhatam Bhat, and, as she 
was introduced into the family by marriage, she could not, on any rational 
principle, take a different estate from that to which she would have succeeded 
had her husband survived him. See the remarks of Wertkopf, C.d., in 
Tuljaram Morarji v. Mathuradas and others^ I. L. R., 5 Bom., Ht p G70. It be- 
comes, tfierefore, necessary to consider what is the estate a widow takes in the 
moveable property which she inherits from her husband. Before proceeding 
to consider thfi authorities in this Court, it will be convenient to refer to certain 
important judgments of the Privy Council on the subject. 

• In Bkuqwandeen Doobey v. Myna Baee, 11 M. I. A., 487, the question 
was (see p. 495), whether, according to the law of the Benares School, a Hindu 
widow is competent to dispose, by will or deed of gift, of either moveable 
or immoveable property, inherited from the husband to the prejudice of her 
next heirs — and their Lordships, after referring to the decisions in the High 
Courts of M'^dras and Bombay, in which a distinction was said to have been 
drawn between moveable and immoveable property and pointing out that the 
authorities upon which that distinction is based were not accepted at Benares, 
proceed to discuss the law, as they say, “independently of those decisions 
and arrive at the conclusion that such a distinction was not tenable, and that 
the widow’s [ 708 ] ‘ ‘ power of disposition over both moveable and immoveable 
property is limited to certain purposes, and on her death both pass to the next 
heirs of her husband,” * 

More recently in Muttu Vaduganadha Tevar v. Dorasinga Tevar, 8 1 A., 
99, where tlie question was as to the estate of a daughter, the Privy 
Council after referring to Bhugwandeen Doohey v Myna Baee, 11 M. I. A., at 
p. 507, broadly lay it down as settled that* “ as regards both moveable and 
immoveable property, a woman, taking by inheritance from a male, takes only 
a restricted interest which, on her death, devolves on the heir of the last male 
owner.” It is plain, however, as shown by their Lordships’ remarks in the 
second •paragraph of their ludgrnent at page 109, that this decision was based 
on the Mitakshara as applicable to Benares, and that they did not intend to 
shut out the possible contention that such a construction of the Mitakshara 
was not applicable to other parts of India, and they proceed to remark that, as 
regards the Carnatic, where the case before them arose, the other authorities in 
the Carnatic besides the Mitakshara, viz , the Smriti Chaudrika and Daya 
Vibhaga, afford no reason for holding that “ the root of the title was to be found 
in the woman and not in her father,” This examination of tlie above important 
judgment of the Privy Council showS clearly, we think, that their Lordships 
considered that the law as to the nature of the widow’s estate in the property 
inherited from her husband might not only be different in the Benares and 
other Western Schbols from wliat it is in Bengal, but that the law might*also 
differ in the Benares and Western Schools according as the Mitakshara, which 
was, for the most part, the principal authority, in those schools, might receive 
different constructions by Leing read by the light of the other authorities in 
those schools in conjunction with local usage and custom. This conclusion 
from the Privy Council authorities is developed more at length in the judgment 
in Bhagirlhibai v. Kahnujirav, I. L. R., 11 Bom., at p. 292. 

Passing, then, to the consideration of the Bombay authorities on the 
subject, we find it laid down as far back as 1859 by Sir Matthew Sausse in 
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Pranjtvandas v. Devkuvarbai, 1 Bqm. H. C. Kep., 130. that; “ according to the 
spirit and practice of Hindu law, as recognised [709] in Western India, the 
widow has an uncontrolled power over the moveable estate, but has nothing 
more than a life estate in the immoveable estate.” In 1863, FOHBES, Erskine 
and Wkstropp. JJ., in Dechar v. Dai Lalcshrm, 1 Bom. II. C. Bop., 56. 
also held that the PJindu hjw on this side of Indie gives a widow absolute 
power over the moveable prope'rty of her deceased husband which has been 
inherited by her, out no power to alienate immoveable property, except 
under certain circumstances.” 

Since these decisions, the question as to the estate of the widow in 
moveable property inherited from her husband would not appear to have called 
for judicial decision in this Presidency. Ilowever. in the judgments delivered 
in Lakshmihai v. Ganyat Moroha, 4 Bom. II. 0. Bep , at p. 163, Lalchnnd 
Ramdayal v. Gumtibai and Ghela Vema v. Gumtihai, 8 Ibid , at p. 156, and 
Tuljararti Morarji v. Matkuradas and others, I. L. R., 5 Bom., at p. 670, we*, 
find Sir IVI. Westropp stating the law to bo well settled that the widow inherits 
an absolute interest in the moveables It is diflicult to lead this statement 
of the law otherwistj than as meaning that the wido^/ ta^>k the moveables as 
her own property in the largest sense of tha*^ expres.sion, and indeed in AJorarji 
Gokuldas^ v. Parvatibai, I. L. R., 1 Bom,, 177, it was assijnio«I that the widow 
could make a valid will of the moveable property of hot' husband, tlie only 
disputed questions in that case being whether she could hiherit owing to her 
blindness and wl etlior her will was established. However, in M lissumat 
Thakoor Dexjhee v. Iiai Baluk Ham, 11 M. I. .A., at p. 175, the Privy Council 
had already expressed the opinion that the result of the authorities seemed to 
bo that although, according to tlie lavv oi the Westcyu ^Schools, the widow 
might h . 0 a power of disposing ot movrabb^ projierty inherited from her husband 
which slie has not under the Bengal law, she is by f •' uono law, as by the other, 
restricted from alienating anv jmmcvea^>i-* property, and that on her death the 
immoveable property and the niMveahio, if slie has not otherwise disposed of 
it, pass to the next heirs of her [jusband. And again in H hucjuwnd ecn iJoohey 
V. ^^yna Iia.ee, It M. 1. A., at p 511, 18, after referring to the Bombay 
[710] cases in 1 Bom. LI. C. Rep., tljeir Ijordships say : The preponderance of 
authority is certainly in favour of the jiroposition tliat, whether the widow has 
or has not the power to dispose of inherited moveables, they, as well as.the im- 
moveable property, if not disposed of, pass on her death to the next heirs of her 
hu.sband.” In Jatkisondas Gopaldas v. fJarkisondas IIulLchandns and another, 

1. I/. R , 2 Bom., at p. 12, Mr. Justice CiKEEN states tins to Lie settled law^ on 
the authority of the above statements in 11 M. 1 A., at pp. 139 and 487, and 
of those also in Vijiarangam v. Lakshman, 8 B. 11. R.. 244 : and the above 
view of the law as regards the devolution of the moveable property c\ the 
widow's death was also followT.d by SAlufiiJ^T, C.J. and NanaiiHAI, J., in 
Hanlal JlnrjivandaH v. Pranvalavdas Pa’ihhudas, I. L. R., 16 Bom., at p. 232, 
in a case from .Ahrnedahad, and ag tin l)y Birdwood and PARSONS, JJ., in Dai 
Jamna v. Dhaishavkar, fhid , at p. 237. 

There is, doubtless, j^roat difficulty in reconciling the' views wdiich, the 
above authorities sfiow, liave prevailed in this Court as to the absolute estate 
of the widow in the moveable ])roi)erty and the devolution of that estate on the 
death of the widow-- a dilficuity which cannot he got over by drawing a distinc- 
tion between the Mitakshara when construed by itself and the same authority 
when construed by the li{.dit of the Mayjakha, as both of those authorities 
treat woman’s proporoy as including otlior property than her technical sfrtdhnn, 
and both leave the question — whether that “other property ’’includes property 
inherited by a widow from her husband — in ‘precisely the same state for 
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decision as may be seen by comparing Qi. IV, soc. B, paras. 1 and 2. of the 
Mayukha. with Ch. II, sec. 1. para. 39. of the Mitakshara. The Mayukha 
cannot, therefore, he said to afford any assistance in construing the 
Mitakshara in a different sense from what has been given to it by the 
Privy Council, and, indeed, the iudgment of West, J., in Vijiaranqam v. 
Lakshuman, 8 Bom. H. C. Rep., at p. 257, wj^iero that learned Judge is dis- 
puting the correctness of the Privy Council* construction of the Mitakshara, 
shows that no fresh argument was to be derived from the Mayukha in 
aid of the view he was contending for, vtz., that property inherited by 
[711J a widow from her husband was woman’s property based on Mitakshara, 
Ch. XT, sec. 11, paras. 3 and 4. As to the conclusion arrived at by Sir MattHKW 
Sausse that the widow has the power of alienation over the movealiies, the 
judgment slfows that it was the result of biio statement in Steele’s Lav.' and 
Customs of Hindu Caster. 

In this state of the authorities, we think that the ruling c'f the Privy Council, 
that the property inherited by a widow from her husband devolves on his heirs 
at her death, must have effect given to it throughout the Presidency with regard 
to the devolution rrf the movoaliles so inherited, and to that extent, if the decision 
in Damodar v. J^urmanandas, 1. Ti. R., 7 Bom., 155, is to lie regarded as 
necessarily giving the moveables tliat remain to the widow's heirs, it must be 
treated as of no authority. Assuming then, as we tiiink we must, that the 
moveables existing at tiie time of the widow’s death devolve, by inheritance, 
on her husband’s heirs, wo think the widow’s power of alienation over the 
moveables cannot ho regarded as including the power of willing them away at 
her deatfi so as to displace the right of inheritance by her husband's heirs. 
We must, therefore, answer the question referred to us in the negative. 

Tho rofi^rcrico boiiig arKvvoreil iij,Lht* negitivo, the Piv.'^ion Dench reversed the decree. 

NOT^S. 

t Kvt^ti where a Hindu widow (or a w’om iii who » ^ a [7t>/7i2ya-.srtp/7id't oy marriage) has 
ftbsolnto povvors of disposal o\er inherited iinn’cablos, the uiiriisposod of residue is taken by tho 
heirs (^f the original propositus and she h.as no power to will them away (1900) 2 Bom. 
L.R. MH8 ; (1899) 24 Bom., 192 ; (1904) 28 Bom., 453 ; (1907) 32 Bom., 59 ; (1908) 10 Bom. 
L. R., ‘210 ; see also 11895) 21 Bom,, 170. ] . 
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Munclierji Kurdoonji Mehta and Perozhai Plaintiffs 

• versus 

Woor Mahomodhhoy Jairajbhoy Pirbhoy and otliors Defendants. *" 


Mortqagr—Salfi hy mortgagee — Notice of sale — Suhsci/umt mortgage of mme 
property-- Notice of sale to mortgagors — Notice of sale to snhsequent 
mortgagees -Delay in Sidling — Rescission of notice of sale— Suit 
by second mortgagee to prevent sale — Offer to redeem joint 
mortgage — Right of mortgagee to sell mortgaged propejig. 

Certain prop'^rty was tnortgaged to the dcfoudaiils in 1885 ff»r K^;. 00,000, and tho 
mortgage-deed contaiinsJ tho usual power of sale on notice tcv the ni* rtg.igors or their 
[712J assigtiR. Tho dobt was not paid, and the defendants on the •'K.l Aiigust 1891, R.»7a 

* Suit, No. 236 of 1893. 
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notice of sale to the mortgagors, but did not^then proceed further in the matter. Three days 
after this notice, 7m., on the Brd September 1891, the mortgagors mortgaged the property to 
the plairitifFs for Ks. 30,000. On the 18th November 1892, the plaintiffs by letter offered to 
transfer their mortgage to the defendants or to join with them in selling the property. In 
the event of their being unwilling to accept either of these proposals the plaintiffs requested 
the defendants to render an account of^the sum due to them in order that they (the plaintiffs) 
might, if so advised, redeem the defe'bdants* mortgage. On the 8rd December 1892, the 
plaintiffs by letter enquired whether the defendants were willing to reconvey the mortgaged 
property on payment of a certain sum, which was less than the amount the defendants 
claimed, but they did not positively offer to pay the defendants either that amount or the 
amount which might he found to be due. In April 1893, the defendants advertised the 
property for sale on the 27th of that month without giving notice of sale to the plaintiffs, and 
on that day the plaintiffs filed a suit and obtained a rule, restraining the dfifcndarits from 
proceeding with the sale. In the argument of the rule it was contended for the plaintiffs, 
first, that the defendants had no power to sell, because their mortgage-deed required previous 
notice of sale to be given to the mortgagors or their assigns, and no such notice had been 
given to the plaintiffs, who, as subsequent mortgagees, were assigns of the equity of redemp- 
tion ; secondly, that the notice of sale given to the mortgagors on Lhe 3iT5t August 1891, had 
been rescinded and a fresh notice was, therefore, req’ured ; and, thirdly, that inasmuch as 
the plaintiffs were willing to redeem the defendants’ mortgage tiic salt* should bo'rcstrainrd. 

7/ipfd—(l) that notice to the plaintiffs was not necessary. Proper notice had been given 
to the mortgagors on the 31st August 1891, three days before the plaintiffs had acquired any 
interest in the equity of redemption. No further notice was required to be given to any 
person who at that time was not an assign, in order to enable the defendauts to sell under 
that notice. An assign must take things in the state in which he finds them, and cannot 
claim to alter rights which have accrued before he has any authority to interfere ; 

(2) tha» the notice of sale cf the 31st August 18J)1, had not been rescinded by the 
defendants, who were not bound to give a fresh notice before :,he sale advertised to bo bold 
on the 27th April 1893. The mere fact of a Ic rig delay taking place between the maturing 
of the notice of sale and the actual sale does not make a fresh notice necessary ; 

(3) that on the evidence it did not uppear that the plaintiffs were able and willing to 
redeem the defendants' mortgage. The plaintiffs admittedly had not the money in band, 
and the Court would not interfere with a mosLgagcc’h right to sell on the mere chance of the 
plaintiffs being able to make arrangoment^ to pay the amount due at some uncertain time. 

Where a mortgage-deed which gave the mortgagee a power of sale containcd«also a 
proviso that the rcmedic‘:> of the mortgagors, their heirs, administrators, and assigns in 
rc-spcct of any breach of the clauses or provisions (relating to such sale) or of any impropriety 
or irregularity whatever in any such sale .should be in dam.agos, 

1713] Held, on the authority of Prichard v. U't/jon, 10 Jur, (N. S.), 330, that the Court 
would ootgrant an injunction to restrain the mortgagee from selling the mortgaged property. 

Hulk for an injunction restraining a sale by mortgagees of mortgaged property. 

The plaintiffs wore second mortgagees'’ of the property in question. The 
first three defendants were prior mortgagees. The remaining defendants 
(Nos. 4 to B) were the/iwners and mortgagors. 

The plaint stated that the first three defendants were Ihe mortgagees of 
the prope^rty in question under a mortgage dated 7th September 1BB5, for 
Es. 60,000. They also hel l a qeed of further charge on the said property 
dated i2th October 1H89, for Hs. 9,000. 

The said property was mortgaged to the plaintiffs on the 3rd September 
1H91, for a sum. of Es. 10,000 At the dat® of suit the amount due to the 
plaintiff’s upon their rftortgage was Hs, 11,900. There was also a large sum 
due to the first three defendants in respect of their prior mortgage of the 7th 
September 1885, and the deed of further charge. 
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The plaintiffs alleged in the plaint tbat the first three defendants were 
desirous to obtain the property for •themselves, and in collusion with the mort- 
gagors were endeavouring to df^preoiate its valno and were thereby lessening the 
security of the plaintiff's. They stated that the first three defendants had in 
the previous year* advertised the property for sale on four ditTerent occasions, 
and then, without any reason, postponed the sale, thereby disappointing 
intending purchasers. 

They further stated that on the 18th November 1892, they had by letter 
offered to transfer their mortgage to the first three defendants, or to join 
with them in selling the property. In the event of the defendants being 
unwilling to accept eitlier of these proposals, the plaintiffs rt»q[uested the first 
three defendants to render an account of the sum due to them, in order that 
their mortgage might be redeemed. The said defendants, however, had not 
complied with any of these proposals. 

The plaintiffs further alleged that the first three defendanti-*, ostensibly in 
exercise of their power of sale under their mortgage [ 714 ] of 7th September 
188fi, and in collusion with the mortgagors, for the purpose of defrauding the 
plaintiffs, had again recently advertised the property for sale on Thursday the 
27th April J.893. The plaintiffs recei^ed no notice of the intended sale. 

The plaintiffs alleged that the time of year chosen by tlie said first throe 
defendants was exceedingly unfavourable for the sale of the property, and that 
the notice of sale was far too short and was otherwise wholly insufficient, and 
that, if the sale were allowed to take place on the 27th April, tlie property 
would certainly bo sold far below its value and at a price wholly inadequate to 
pay off the mortgages, and that they would thereby suffer a heavy loss. 

The plaint prayed for redemption, for accounts, and for a sale if 
necessary, S:c. ^ 

The plaint was presented on the 27th April, and on the same day a rule 
nisi was obtained by the plaintiffs calling on the first three defendants to show 
cause why they should not be restrained from selling the said property. An 
intrrim injunction against tlio intended sale was granted at the same time. 

The rule now came on for argument.* 

Macphersoji, for the first throe Defendants, showed cause. He cited Kerr 
on Injunctions (3rd Ed.), pp. 524, 525 ; Hill v. Kirkwood, 28 W. R.. 358 ; 
Ihckfion V. Darloio, 23 Ch. D , 690 ; Prichard v. Wilson, 10 Jur. (N. S.), 330. 

Inverarity^ for Plaintiffs, in support of the rule. He cited Naran 
Purshotam v. Dolatram Virchand, l.L.R., G Bom., 538, at p. 540 ; Mohan 
Manor v. Togu Uka, 1. Ij. R , 10 Bom., 224 ; Ehodes v. Buckland, 16 Beav., 212 ; 
Hoole V. Smith, 17 Ch. D., 434 ; Coote on Mortgage, p. 274 ; Tommey v. White, 
L. R., 3 H. L , 49. 

Starling, J. : —The plaintiffs in this suit are mortgagees of a property in 
Bombay, known as the Imamhara, and their mortgage, wliich was made 
on the 3rd September 1891, is subject to certain mortgages in favour of the 
first three defendants. The property had been advertised for sale by ‘those 
defendants several times before tlio plaintiffs took any stop in the .‘\fc 

[ 716 ] the end of 1892 certain correspondence* took place between tlje solicitors 
of the plaintiffs and the defendants, which seems to have coujm to an end in 
December of that year. In April 1893, the dofendjints advorfcisod’tho uiortgaged 
properties for sale on the 27th idem, and on that day the plaintiffs filed a 
suit and obtained a rule wisz with an interim itijunction restraining the defend- 
ants from proceeding with the sale, and the question T have to determine is 
whether that rule and injunction should be discharged or not. 
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Mr. Inverarity, for the plaintiff® argued that the defendants at the present 
time had no power to sell at all, because, •4ihe mortgage deed providing that 
notice should he given to the mortgagors or their assigns, they had not given 
notice to the plaintiffs, who as subsequent mortgagees were assigns of the equity 
of redemption, citing on that point Iloole v. Smith, 17 Ch. I)., 434, in which 
Fry, J., held that in such a case it was impossible to h#)ld that it was sufficient 
to go on serving the mortgagor aVtor he had assigned his equity of redemption. 
It appears, however, that the defondaiits gave a notice of sale to tho mortgagors 
on the 31st August 1891, i.e., three days before the plaintiffs liad any interest 
in the equity of redemption ; and as that appears to me to be a proper notice, 
T do not think that any further notice would bo required to bo given to any 
person who at that time was not an assign, in ordor to enable the defendants 
to sell under that notice: because I am of opinion that an assign must take 
things in the state in which he finds tliom, and caTinot claim to alter rights 
which have accrued before he has any authority to interfere. 

It has been, however, argued for tlie plaintiffs that tho notice of tho 31st 
August 1891, has been rescinded, and consequently a fresh notice was required. 
In support of that the case of Tommay v. WhiUi, L. R , 3 If. L., 49, was cited. 
In that case, a debtor had assigned his house and business for tho payment of 
his debts, the debtor being left in possession, and a power given to the trustee 
to sell the property on giving notice to the debtor. Tho trustee gave a proper 
notice, which was subsequently withdrawn! by the cousont of tlio creditors 
and tlie trustee, and tho Court held that under such circumstances the 
trustee could not subsequently sell with- [71 6] out giving a fresh notice. The 
mere fact of a long vielay having taken place between the maturing of the 
notice fc'’ sale and the actual sale, does not make a fresh notice necessary — 
see Metteis v. Brown, 33 L. J. iCh.), 97 wliUre th « delay svas nearly four 
years; consequently to make Tommru v. White, L. R., 3 H. L., 49, applicable, 
it must, in my opinion, ho showui that there was an actual withdrawal 
of the notice of the 31st August , hut I can find no evidence of this 
having been done. All that the ’defendants did was at the request. of the 
mortgagors and in consideration of their promising to do certain acts 
to postpone the sale in some inifnances, and in one instance, to stop a 
particular sale. 1 can find no case which lavs down tho principle that 
postponing or even stopping a sale effects a withdrawal of the notice *under 
which the sale is about to take place ; and I sliould be surprised if such a case 
wore lobe cited, seeing that mortgagees ordinarily are given full power to buy 
in, or rescind, or vary, any contract for sale and to resell, without being 
responsible for any loss occasioned thereby ; and if the mortgagee can stop a 
sale byhuvlng in or by rescinding a contract, I fail to see why he should not 
be authorized to stop one by giving notice to the auctioneer not to proceed with 
it. Consequently, I am of opinion that the defendants did not rescind their 
notice of sale, and were not b >und (.o give a fresli notice before the sale intended 
to have i^een held on tlie 27th April last, at which time a notice to the 
mortgagors and tin? phiintitts^ or at any rate to the plamtiffSi, would have Iwen 
necessary if a fresh not.ico Imd to he given. 

It was then argued on the autliorityof Uhodes o. liuckland, IG Beav., 212, 
that as the plaintiffs are willing to redotuu, and the defendants had refused to 
accept their offer and threatened to sell, l.hc G )urt would restrain the sale. 
Now I am not at all sure th it tlie plaintiff-i wore willing (which must also 
include ablej to redeem. It was admitted by Mr. Inverarity in the course of 
his argument tfiat the plaintiffs had not tho money in hand, and would 
have to make arrangements in order to obtain ifi, and I should bo very sorry 
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to interfere with a mortgagee’s right to selh^on the mere chance of the plaintiffs 
being able to make arrangements to pay the amount due at some uncertain 
time. In Rhodes v. Buck\l\l'\land, 16 Beav., 212, the iJaintiff gave notice 
fnotice of intended payment being necessary) that at a particular time she would 
bo ready to pay the amount which might be due; but winil the plaintifl's here 
did on the 18th November 1892, (and that onlv'in the alternative) was to ask 
for accounts to enable them, “ if so advised, to redeem,” whicli is a very different 
thing ; and on the 3rd December 1892, the plaintiff's only inquired whether 
the defendants were wdling to reconvey the mortgaged ))roperty on the 
payment of a certain sum named therein, which is loss than the amount claimed 
by the defendants, and do not positively offer to pay the defendants eii.her 
that amount or the amount which might appear to ho due. In my opinion, 
however, the plaintiffs were never willing and ready to redeem, hut, fearing 
that they would not realize the full amount due on their mortgage, they wanted 
•to induce the defendants to pay them off and take an assignment of their 
security. This appears to be the main object of the letter of the IHrJi Novfjmber 
1892. There is, how'over, another objection to this rule being made absolute. 
The raortgago-dood*f>rovidos that “ the remedies of the mortgagors, their lieirs, 
administrators, and assicins in respect of any breach of the clauses or provisions 
lastly hereinbefore contained {i. f?., with regard to notices and sales) or of any 
impropriety and irregularity whatever in any such sale shall be in damages,” 
and the case of Prichaid v. Wihon, 10 dur. (N. S.), 330, lays down the rule that 
in such a case a Court ol Equity will iiot grant an injunction to stop a sale. 

The result is that the rule and the inUrim injunction of 27th April last 
ought to be discharged, hut as the defendants , are willing to accept an offer now 
made by the plaintiffs to jiay tlicm Rs. 1,20,000 within a fortnight, the rule 
and tlie interim injunction will stand ov{ 3 r for that time, anti in the event of 
the said sum being paid within that tiriu^tho rule will he made absolute. Plaint- 
iffs paying their own costs, first three defendants' costs to be costs in the cause. 
If the said sum bo not paid within the time limited, the rule will be discharged 
with cq^ts. 

Attorneys for the Plaintiffs : — Messrs. Framji and Moos. 

Attorneys for the Dofondants . — Moss^s. Thakurdas, Dharamsi and Gama, 

• [718] ORIGINAL CIVIL. 

The July, LS93, 

Prksknt : 

Mr. Justice Starlinu. 

Cooverji Hirji Plaintiff 

versus 

Dewsey Bhoja*. Defendant 

and 

Nehha Dowsey and others Claimants.'’ 


Hindu law — Joint family — Ancestral property ~ Father s deft — Decree 
against father —Execution — Liability of family property Purchaser 
— Civil Procedure Code {XIV of 1882,) 8ecs. 318, 332, 333 
In a suit for specific performance of a certain contract for the .sale of which T.ho 
defendant bad failed to coinplcto, the plaintiff obtained a decree against the int'fcnd tnt for the 
repayment of the earnest- money and his costs of suit, in execution of Miis decree the plaintiff 
attached the whole of the property which the defendant had agreed to sell. A warrant for 

• Suit No. 380 of 1880. 
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sale was duly issued, and claims wore adve^.'lised for. The sons of the defendant thereupon 
appeared before the Commissioner and claimed to bd entitled to throe-fourths of the property, 
which they alleged was ancestral. Their claim was not investigated, but to save time it was 
agreed that a nolo should bo made in the proclamation of sale, that the sons claimed to be in- 
terested in the said lands and premises on the ground that they were ancestral, and that the 
one-fourth share of the defendant onl^' could be sold by the attaojhing creditor. Under this 
proclamation the right, title and iiitcrest of the defendant in the properly were sold. At 
the sale the sons gave notice of their claim. The property was duly sold and the purchaser 
was put into possession, the claimants being dispossessed. The claimants then took out a 
summons under section 1-132 of the Civil Procedure Code (XIV of 18S2) calling upon the 
purchaser to show cause why they should not bo re*>itorod to possession. 

IJeld — (1) that the judgment-debt duo by the defendant was one which the plaintiff could 
enforce, if necessary, again.-^t ancestral property in the hands of the defendant to the extent 
of the whole interest therein of the defendant and his sons, as it was not an immoral or 
illegal debt ; 

(2) that, assuming that the property in question was ancestral, what the purchaser bought 
was the whole property and not merely the right which the defendant might have as the 
father of the family to a share of it on partition. The plaintiff evidenfflV did not ackno\/lcdgo 
any right in the claimants, but intended to sell the v ry largest right the defendant might 
have in the property, which, as the Judgment-debt was otic for whi *b the familv property was 
liable, was the whole estate of the joint family ; 

(3) that the purchaser, who had bought the whole of the rights of the family in the 
property, was entitled to the possession of what he bought, and wis not required to file a suit 
for partition, because the shares of all the co-parconcrs had passed to him ; 

(4) assuming that tue propertv wis ancestral, the claimants were not in possession ou 
thoirown - •'oiiut, and were, therefore, not entitled to bt? restored under section 332 of the 
Civil Procedure Code (XIV of 1882). A member ( t a jf^iit ifiodii family cannot say that he 
ism pos.sessioii of any particuUi portion of uhe joint properly on his own account. Hia 
posse.ssioii is the possession of the family . 

[ 719 ] (5) that all the sons were entitled to, was to try the fact or nature of the debt 
due to the plaintiff m a suit of their own. In such ^uit they would have to prove „that the 
debt was not such as to justify the sale. 

In chambers. On the 2nd April 1H92, the plaintiff Cooverji Hirji obtained a 
decree against the defendant for Rs. 2,905-5-9. In execution of the decree a 
certain oart situate at Matunga, in Bombay, was attached. The claimants, 
who wore the sons of the defendant, thereupon lodged a claim to the oart. They 
alleged that it had formerly been a part of the family property belonging to 
themselves and tiieir father, but that a partition had been effected, and that 
the oart in question had been allotted to them. 

On the 5tjh October 1892, the Sheriff of Bombay sold by auction, in 
execution of the said decree, the rif;lit, title and interest of the first defendant 
in the said oart to one Damji Jaitha for Rs. 2,G01. At the sale, the claimants 
(the sons) gave notice to the bidders of their claim. 

•On the 6bh February 1893, the sons were dispossessed ,by the Sheriff in 
execution of the decree, and possession was given to the purchaser Damji Jaitha, 

The claimants (the soris) tljon took out a summons under section 332 of 
the Civil Procedure Code (XIY of 18B2), calling upefn the purchaser to show 
cause why the property in dispute should not bo redelivered to them. 

Inverarityt for the Claimants, in support of the summons. 

McLcphersov, for the Plaintiff and the Purchaser, showed cause. 

Reference was made to Rat Bobu Mahajbir Pershad v. Bai Markund 
Nath, L. R. 17 Ind. Ap., 11. 
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Starling, J. : — In this case the defendant, a Hindu, having a family of 
sons, entered into a contract with the plaintiff and another, the rights under 
which eventually became vested in the plaintiff, to soil a certain piece of 
land at Matunga, and received the sum of Rs. 1,000 as earnest- money. That 
contract was not carried out by the defendant, and the plaintiff filed a suit 
against the defendant for specific performance of the contract, or else for return 
of the earnest-money with interest. 

[720] When the case came on for hearing, Farran, J., refused to graiit 
specific performance, but passed a decree in favour of the plaintiff for the 
amount of earnest-money and interest, and the costs of the suit. The result 
was that the defendant became indebted to the plaintiff in the sum of 
Rs. 2,905-5-J3 ; and this was a debt which, in my opinion, the plaintiff could 
enforce, if necessary, against ancestral property in the hands of the defendant, 
to the extent of the whole of the interest therein of the defendant and his sons, 
as it was not an immoral or illegal debt. 

Subsequently to the passing of this decree, the plaintiff caused the whole 
of the property yyhich the defendant had agreed to sell, to be attached in 
execution of the decree. On that attachment being placed on the property, the 
present claimants did nob appear and apply to have the attachment in any way 
restricted in its operation, as they might have done. In due course a warrant 
for sale was issued, and on the usual advertisement being issued for claims on 
the property, the claimants, who are the sons of the defendant, appeared before 
the Commissioner and claimed that the defendant was only entitled to 
one-fourth of the property, and that they were as his son.s, the property being 
ancestral, entitled to throe-fourths thereof. ' Whether the property is ancestral 
or not, is open to doubt. The defendant, in his written statement, says it is 
his self -acquired property, and the claimants now assert it to bo ancestral, but I 
do not find any proof, in their affidavits, of their assertion. I, however, proceed 
on the assumption that it is ancestral. The claim of the claimants was not 
investigated and allowed by the Commissioner, but, to save time, it was agreed 
that a* note should bo made in the proclamation of sale that they "claim to 
be interested in the said lands and premises, on the ground that they are ances- 
tral, and that the one-fourth share of the defendant only can be sold by the 
attac\^ing creditor.” Under this proclamation, the property was sold to one 
Damji Jaitha. 

The sale was not made subject to the claim of the claimants, and it is 
evident that the plaintiff did not acknowledge any right in the claimants, 
but intended to sell the very largest right the defendant might have in the 
property, assuming him to be the [721] father of a joint Hindu family in 
possession of ancestral property, which, as this debt was one for which the 
family property was liable, was the whole estate of the joint family. Conse- 
quently, I hold that what Damji Jliitha bought was the whole property, and 
not merely the rigfjt which the defendant might have, as the father of the 
family to a share of it on partition. 

Subsequently the purchaser was put in possession of the property by the 
Sheriff, and in carrying this out the claimants were dispossessed, and now claim 
under section 332 of the Civil Procedure Code'fXIV of 1882) to be restored to 
possession. 

Now it seems to me that the auction-purchaser, who has bqught the whole 
of the rights of the family in the property, is prima /aci^j^en titled to possession 
of what he bought. Mr. Inverarity referred me to section 329 of Mayne's Hindu 
Law, as showing that the puiKshaser in this case ought co have filed a suit for 
partition, but that section only deals with oases in which the share only of the 
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father has been sold, and not to cases; like the present, where the rights of the 
whole family have been sold. In the former class of cases a suit for partition is 
the only available remedy, as the share of the father must first be ascertained 
before it can he awarded to the purchaser, but in this case there is no necessity 
to ascertain the shares of the co-parconers. because the right of all of them has 
passed to the purchaser. "* 

It was further argued thaU the claimants were in possession on their own 
account, and must, therefore, he restored to possession. I do not think they 
were. A member of a joint Hindu family cannot say that he is in possession 
of any particular portion of the joint property on his own account. His pos- 
session is the possession of the family, unless there is evidence to show that he 
had set up a right to a particular piece of land adversely to the f;>mily, which 
it has always been held must ho very strictly proved. Consequently I hold 
that the claimants were not in possession of the land, of which they wore dispos- 
sessed, on their own account within the meaning of section 332 of the Civil 
Procedure Code. 

The result is (in the words of the Privy Council in Dpendydd'a case, L. il., 
13 Ind. Ap., p. 18) that all the sons can claim is that they ought not to bo 
[722] debarred Irom trying the fact or nature of the debt in a suit of their own ; 
and assuming they have such a right, it will avail tlunn nothing unless tlioy cau 
prove that the debt was not such as to justify the sale. 

Hitherto T have discussed this case as if the defendant and fiis sons were 
members of a joint and undivided Hindu family, and this was the footing on which 
it was argued by Mr. Tnverarity ; but this was not the case made hy the claim- 
ants when they obtained their summons. Then they claimed possession on the 
ground thu. there had been a partition between them and their father, and that 
they were in possession of a divided share of the anco-^ral propertv. They do 
not, however, allege that there weroain conveyances or releases evidencing the 
partition, and it appears that the partition, if there over was one, which I very 
much doubt, took place after the property was attaclied, in fact after the 
proclamation of sale was issued (see their letter to the Slieriff of 1st February 
1893, annexed to Ncbha Dowsey’s affidavit of March 1H93), in which case 
section 333 of the Civil Procedure Code prevents section 332 applying, because if 
there was a partition at the time alleged, the judgment-debtor must have trans- 
ferred his interest, his undivided share in the property claimed, and released his 
claim over the undivided shares of the claimants in such property after the 
institutifui of the suit in which the decree was made. Section 318 of the Civil 
Procedure Code relied on by Mr, Macpherson, for the purchaser, also provides 
that a purchaser shall he entitled to be put in possession of the property bought 
by him, if it is in the possession of a person claiming under a title created hy the 
judgmont-doht.or subsequent to the attachment of tlio property. 

Under those circumstances, the summons must be disraissod, unless the 
claimants file a suit within one month. 

Attorneys for Claimants • — Messrs. Daphtary and Ferrei'ra, 

Attorneys for Purohasci -- Messrs. Wadia and Ghandy: 

NOTES. 

[ These decisions are biuular . — (lUOO) J>om. b.R., ; (1901) 25 Bora., 47ft , (1909) 

11 C. L. J., Cl ; .14 C. W. N., 298. ] 
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The 25th^ 27th and 29th July, 1S9S, 

Present : 

Mb. Justice Starling. 

Baisett Ohandmull Hamirmull and anotj^er Plaintiffs 


Great Indian Peninsula Bailway Company Defendants.* 

company — Indian Railway Act (IV of 1S79). Sec. 11 — Loss of goods^ 
Liability. of company — Carrier — Bailment — Declaration of nature and 

value of goods and payment of increased charge, effect oi — ^ 

Contract Act IX of 1872, Sec, 151 — Limitation 
Act{XVofl877), An, SO, Sch, 11. 

In respect of goods for which, under section 11 of the Indian Railway Act IV of 1879, i 
Kailway company is unSer no liability unless an increased charge ” is paid, the paymen* 
Sii^%n increase^ charge puts them under the same liability as they are under with respect to 
§|(oodfl not specially provided for by that section, viz., the liability of ordinary bailees. The 
^|i%yment of “ an increased charge is not equivalent to insurance. 

In January 1890, a box containing silver specie was delivered by the plaintiffs to the 
^defendant company in Bombay to be carried to Saugor. At the time of such delivery the, 
h^ontents of the box were declared, and an increased charge above the charge for ordinary; 

parcels was paid. The box was lost during its transmission to Saugor, but no evidence was 
‘^called by the defendants to show what was done with the box between Itarsi and Saugor. In; 

the plaintiffs sued the defendant^ to recover its value. ^ 

g'r Held that the defendants had not discharged the onus which lay upon them of showing ; 
&that they had fulfilled the duties of a bailee as laid down in section 151 of the Contract Act , 
|/(IX of 1873), and that they were liable for the amouqt claimed. 

Heldk also, that the suit was not barred by limitation, and that article 30t of Schedule \ 
^11 of the Limitation Act (XV of 1877) did not, as was contended, apply to the case. 4 

|The plaintiffs sued to recover from the defendants Bs. 6,000, the value of a ^ 
ibox delivered to the defendant company at Bombay to be carried by them to 
maugcr, but which had been lost. 

plaintiffs alleged that the box in question contained Bs. 6,000, and 
Kpbat on the 3rd January 1890, they delivered it to the defendants, consigned i 
ipo Baghunathdas Amermull at Saugor. The box weighed over two maunds, ; 
Pind was duly sealed and addressed both in English and Marathi. 

^ Saugor is a static^ on the Indian Midland Bailway, about 654 miles from 
i^ombay, and is the terminus of a branch line running from Bina junction on 
Pihe main line of the said railway, midway between Bhopal and Jhansi. 

Pr> £7243 On delivering the box to the defendants, its cdntent.s were declared 
S^d: ftn increased charge above the charge for ordinary parcels was paid for the ! 
I^rriage, and a tailway receipt was duly handed to the plaintiffs. In the plaint 

tCArt. 80:— . 


ptertriptioB of suit. iStion. 

4|;«iiDgt»oanrier foroompenBation Two yearT” 
or injuring aoodB. • , 




Time from wlych perioG begiae to run,. 
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PiS'^^lainiVtfs sfeafc^^^ was givaa to 

^obargd was not for the insurance of the bor and its contents ; 'and that they 
^^ould have paid any further aura required by the company if they had been 
-informed that any further payment was necessary. ' ^ 

|\ The defendants {mter alia) pleaded that under the provisions of section 
rofAct IV of 1879 they were rot liable for the loss rf the box in question ; 
:that if the box, when delivere<^, contained specie as alleged by the plaintiffs, the, 
‘specie was lost either while in transit or at Saugor Station. Diligent search: 
jhad been made for the specie, but none had been found. They also pleaded 
limitation, 


Inverarity and Russell lor Plaintiffs : — They cited The Indian Bailway Act 
IV of 1879, section 11 ; Secretary of State for India v. Budhu Nath Poddar^l 
I. L. R., 19 Gal., 038 ; Irrawady Flotilla Compajiy, Limited v, BhugwandaStl 
L.^R., 18 Ind. Ap., 121, s. c., I. L. R., 18 Cal., 621; Bradbury v. Sutton, 19,. 
W. R,, 800. S. C., 21 W. R., 12 ; Gill v. The Manchester, Shf'ffield, dc., Baliway^ 
Company, L. R., 8 Q. B., 186 ; Starling on Limitation (2nd Ed.), p. 152. 

Lang (Acting Advocate General) and Maepherson for Dofendants : — They 
cited Venkatachala v. South Indian Railway Company, 1. L. R., 5 Mad., 208 
Robinson v. The South-Western Raihray Covipany, B4: L. J. (C. P.J. 23®? 
[728] Laljibkai v. The Great Indian Peninsula Uaihoay Company, I. L. R,^ 
15 Bom., 537 ; Statute 12 and 13 Vict., c. 83. * 

i'V- 

Starling, J. : — In this case the plaintiffs sue the defendants to recover 
from them the sum of Rs. 6,000, being the value of a box ul silver specie alleged 
to have been delivered at the Byculla Station for carriage to Saugor on the 
3rd January 1890, but which never reached its destination. The first point 
to be deU ;minqd is whether such a box was delivered to the defendants to be 
carried to Saugor. (His Lordship referred to the e\ ulence and continued) : — ^ 
T must come to the conclusion that the box for which exhibit B is the receipt; 
was delivered to the defendants and did contain Hs. 6,000 in silver coin. That 
box did not arrive at Saugor, hut when the agent of the addressee went to 
the Saugor Station on the morning of the 6th January with exhibit B*he was 
tendered a box packed in gunny, with no seals on it, weighing only 36 seers, 
and which was afterwards discovertsd to contain nothing but a quantity of 
black cotton soil and two large iron hammer heads. The box despatched not 
having been delivered at its destination, the question arises whether the defeuj-^' 
dants are liable for ib.s non-delivery. ' ^ 


The first defence relied upon by tho defendants is that of limitation, they' 
alleging that article 30 of Schedule 11 of the Limitation Act (XV of 1877) applies,: 
..and that, as tliis suit is not lirought within two years from tho date of loss, 

; is barred; hub there are a number ci cases, all of whicl\are cited at page 132, 
of Starling’s Limitation Act, which show^that that ar Jcle does not apply to a 
case like the present, and that this suit, having . been brought within three, 
years, is in time. • 

* Section 11 o£ Act IV of ld79 - 

Whon'any property mentioned in tho second schedule hereto annexed is ontained in any 
parcel or package delivered to a carrier by railway, the carrier shall not be liable for los^; 

' destruction or deterioration of, or ciarnago to, .such property, unless at the time of delivery 
the value and nature thereof have been declarod by the person sending or delivering tho 8am«i 
or an engagement to pay such charge has been .(.coopted by some railway servant 
authorized in this behajf. * ^ 

When any property of which the value and nature have been declared under this 
has been lost, destroyed or damaged, or has deteriorated, the compensation recoverable w 
such loss, destruction, damage or deterioration shall not exceed the value so declared, 
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en say thati^as the^contenfcs of the box were silver coiti^ 
and it was sent uninsured, they are not liable for its loss under any circuni'^ 
stances. The determination of this point requires the discussion of the liabiUty| 
of railway companies under Act IV of 1879 in respect of goods delivered tpl 
them for carriage. 1 

For the purposes of this judgment I ass^lrne that the decision in Kvverji\ 
Tulsidas v. G. J, P. Railway Co., 1. L. K., 3 Born., 109. is unallected by tbef 
judgment of the Privy Council in Irrawady Flotilla Go. v. Bhngwandas, IS Ind,!! 
Ap., 121, S.C., I. L. R , 18 Cal., 621, so far as railways in India, are concerned,/! 
and that the [726] ordinary liability of such companies was in January 1890, M 
only that of bailees, and that they were bound to take as much cai-o of goods ' 
delivered to •thorn for carriage as a man of ordinary prudence would, under ' 
similar circumstances, take of his own goods of the same bulk, quality and’, 
value, as those delivered for carriage, and no more. That section 11 provides , 
that, with respect to certain classes of goods, among which are silvei or silver^ 
coin, no liability whatever shall attach to thorn in respect of the loss, (fee.,.; 
of such goods, uulqss at the time of delivery for despatch, the value and naturd^ 
of the goods shall have been declared, and an increased charge for the safe 
conveyance of the same, or an agreement to pay the same, have been accepted 
by the railway company. The ordinary stale of the company with regard to- 
such goods being, therefore, entire freedom from liability, what liability attaches . 
to them if the requisite declaration is made, and the extra charge paid ? In; 
England the point is easier to decide, because carriers are insurers and are" 
absolutely liable for the safety of goods in general entrusted to thorn for carriage, ' 
unless exempted from huch liability bylaw, which is the case in respect of cer-‘ 
tain special goods unless certaig conditions are fulfilled ’ but if those conditions^ 
are fulfilled then their ordin:iry liability attaclies, which ;s that of insurers. In^!| 
this Presidency, railway companies were in 1890 under the ruling of this Court") 
(Kuver^i Tulsidas v. G. I. P. Railway Company, I. L. H., 3 Bom., 109), entirely^ 
exempted from the liability of insurers, and were ouiy subject to the ordinary | 
liabililfios of bailees. But if, in England, the fulfilment of certain conditions in i 
respect of certain goods relegates carriers Jio their ordinary liability as insurers, ; 
I do not see why in this coun{ry the fulfilment of similar conditions should not • 
relegi^te railw'ay companies back to their ordinary liability as bailees, because ! 
the section does not provide that, if the proscribed conditions be fulfilled, the 
railway company shall become an insurer, but only that the ordinary liability j 
shall not attach unless those conditions are fulfilled. I am of opinion, there- 
fore, that if tbe conditions prescribed by section 11 be fulfilled by the consignorfs 
of goods referred to in that section, the railway company will then becom^ 
liable for such goods in the same way as for those classes oi goods which areno^ 
specially [727] provided for by that section, viz., as bailees. Then, vvhat is meanfc'i 
by an increased charge " ? J do rlt)t think that a charge for insurance is “ an 
increased charge'’ within the moaning of this section. A contract of insurance, 
unless it is otherwise provided for therein, implies an •absolute guarantee for , 
the'safe arrival oft the goods insured at the place of their destination ; hut* if I 
am right in holding that the fulfilment of the conditions specified in section II 
relegates the company to '■s ordinary position as bailees, their liability is.; 
certainly not that of insurers : consequently ** an increased charge” cannot be Sk\ 
payment which imposes uponthemliabiiitieslargerthanthoseofoniinary haiJeos.^ 

. . 'J 

Let^s now look at what happens when a parcel is taken ’to one railway ' 
station for conveyance to another. In ordinary cases, the booking clerk asks no 
questions, and the consignor gives no infprmation as to the contents of the parcel J 




‘ a parcel.is.made (which in the present case woul 
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av6 been Bs. 9) and a receipt is given for the parcel, iw^spect of which the 
ailway company is bound to exercise the care which an ordinary bailee should 
xercise, and is not liable at all in respect of any articles referred to in section 
1 which may be in it. If the booking clerk, however, is informed that the 
arcel contains certain specific articles, he would at once look up the rates in 
le coaching tariff book, and would charge the proper fate for those articles, it 
light be less or more than tho ordinary parcel rate. If the rate was more than 
j the ordinary ralfe, and the contents of the parcel such as fell under the excep- 
Hions in section 11, I think that rate would be “an increased charge** within} 
the meaning of section 11. The actual cost to the railway company of receiving, 
carrying and delivering a maund of silver is no greater than that of a maund of 
iron. Why, then, should a larger sum be charged, unless it is to compensate 
the company for the incroasod risk they run in consequence of the greater } 
value of the same weight and bulk or, in respect of other articles, of their greater ■ 
liability to damage? To hold otherwise would be to hold that for a parcel in . 
refpect of which the company ran no liability whatever, and for the carriage of ' 
which they were put to no extra expense, they might charge a larger sum than ! 
for one in respect of which they were suject to liability, [728] and that before 
thev incurred any liability at all in respect of the former, they were entitled to : 
make two increased charges, viz.^ the higher rate for carriage and insurance, 
and not merely “ an increased charge.” That the acceptance of a higher late 
for excepted articles might possibly subject the company to tlieir ordinary ^ 
liability was present to the minds of the framers of tlie rates in the present 
•case, is evident from the fact that on page 67 of the hook of rates put in 
evidence, it is expressly stat(*d that uninsured treasure is carried at owner's . 
risk. Ti lt declaration would liavo been unnecessary if “ increased charge ’* . 
was equivalent to insurance. A similar remark is mr»de wHh regard to opium, 
though not in such explicit terms, and reference is aiso made to the page where [i 
the charges for insurance may he found. So, too, in rule 41 at page 70 where 
mention is made generally of the articles excepted by section 11, although the ; 
company do not categorically state that all such articles are at owner’s risk } 
unless insured, they seem to infer it, as they there refer to the place where the . 
Insuiance rates are to he found. Suc*li specific limitations of liability, however, i; 
if beyond what the law actually gives, and if reducing the liability of the com- ' 
pany below that of bailees, are of no avail unless there is an agreement tt) that 
effect which must (hiter aha) he in writing signed by or on behalf of the consignor \ 
(section 10 ). Tliis attemjited limitation, by the defendants, of their liability 
cannot shield them in this case, as there is admittedly no agreement for limita- 0 
bion of the company’s liability signed by or on behalf of the consignor. The ^ 
defendants must, therefore, stand or fall on the decision of the question whether ^ 
** an increased charge” is equivalent to insurance. I have shown that, in my 
opinion, it is not. Consequently as, acco£ding to tiie evidence of the booking 
clerk Fonseca, tiiose who brought the parcel told him that it contained chandi ■ 
rokra, or silver coin, and paid an increased charge for it, viz,, Rs. 18-1-0* j 
instead of Es. 9, 1 am of opinion tliat the defendants ^are liable for. the 
aoD-delivery of the parcel, unless they can show that they have taken that care 
jf it required by section 151 of tho Contract Act (IX of 1872). I may add that, 

[ have come to the opinion thal those who handed, the parcel to Fonseca also V 
iold him that it contained Ks. 6,000. Motilal and Buria say they did this, and 
=[729] Fonseca admits he heard them talking about the box containing Es* 
dthough ho denies that they actually told him ; but, unless for the i^urpose pt|pi 
nforming him what the contents were, I cannot conceive why they should',^ 
neption the matter. I have not gone into the question as to whether the rates S 
barged are lawiul, as FaeRan, J., did in LaJjibhai y. A JS^ A 
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I. li. Bt, is because the legality of the amount is not in dispute her^ 

The only question is what liability* the defendsypts are under when they accepl^ 
certain rates. The Exhibits Nos. 4 to 9 only settle the amount chargeable for thi^ 
carriage of certain classes of goods, and do not determine what the liability 
the defendants is In respect of those goods ; that had already been provided fb^ 
by the Act of the Legislative Council, and nowVesolution of (iovornment could^ 
alter or modify the liability so provided/as the Act does not permit sucti| 
alteration. 

Now, what is the evidence as to the care taken of the parcel by the^ 
defendants ? The proper place for a parcel of coin such as this to be carried;) 
in, as appears from the book of rates put in evidence, was the brake-van 
charge of tho guard, where he would be able to keep an eye on it, and tinis see ! 
that it was not meddled with ; hut at Byculla it was put into a road van, which | 
was not locked, and was away from the constant direct superintendence of thej^: 
E[uard. Fortunately, however, tho parcel arrived safely at Itarsi and wae there) 
trs^sferred to the Midland train. Then comes an entire blank ; no evidence"^ 
whatever is given ^as to what was done with the parcel, or what care was ,, 
i^ken of it between Itarsi and Saugor, although in the ordinary course oV 
business it •would have to be taken out of one van at Bina and put into another ; 
for Saugor, which is on a branch line, and it appears from Exhibit Y that at 
Bina there was a period of some hours during which the parcel would be lying 
it the station, or in the van, possibly at some distance from the platform, wait*, 
ing for the train to start for Saugor, and, if the evidence of the parcel clerk and' 
station master at Saugor is to he believed, the parcel had already been tampered!'* 
with when it arrived there. In tho absence of any evidence as to how the ; 
Darcol was treated between Ttarsd and Saugor. it is impossible to [730] hold that ; 
jhe defendants have discharged the 07im, which lay upon tfiem, of showing that J 
ibey had in respect thereof fulfilled the*dutios of a bailee as laid down iai| 
section 151 of the Contract Act. | 

It^ will be seen that I have not disbussed the etioct of the case of The'\ 
Secretaru of Slate v. Budhu NaUi, I. L. R., 19 Cal., 538. I have not done so.^.l 
because it seemed tome that I could dispose of the case in favour of the plaintiff/^ 
m the assumption tliat tho case of Kuverji Tulsidas v. The CL I P. liailway^l 
Oompemy, I. L. R., 3 Bom., 109, was good law, and as tho view of the law ; 
2ontained therein has been adopted by tho Legislature in the Railway Act of .i 
L890, 1 thought a decision on those lines would be useful at the present time/ii 
[f, how0V(3r, it be held that the case of The Secr*>tary of State v. Budhu Nath,] 
[. L R., 19 Cal , 538, has overruled that of Ruverji Tulsidas v. The &.Z, P.fi 
Bailway Company, I. L. R., 3 Bom,, 109, then, on the payment by the consignoi^l 
^f tho ' increased charge" as before explained the railway company would have 
it once become insurers, and there would bo no necessity to enquire what i 
amount of care they had taken of tho parcel. I must, therefore, pass a decree for 
the plaintiffs for Rs. 6,000, and by way of damages for the non-delivery of the 
parc.el award them interest at 6 percent, on such araount*from the 6th Jaquary ; 
1890, till this day.* Costa and interest on judgment at 6 per cent. / 

Attorneys for the Plaintiffs : — Messrs. Crawford, Burder, Bucklavd und^^ 
Bay ley. • * | 

the Defendants; — Messrs. Little, Smith, Nicholson aitd Boweni^ 

this deoUion was reversed (1894) 19 Bom., 1 
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[781] OEIMINAL REFERENO^l. 


The Q*^nd January, 1891. 

Present. 

Mr. Justice Bikdwood and Mr. Justice Parsons. 


Municipality of Ahmedabad 
versus 

Jumna Punja.’*' 


Bombay Act VJ of 1873, Sec, 81 — Proceedings taken under Section 84 for the i 
recovery of municipal taxes — Such proceedings are judicial and not 
I ministerial — Magistrate* s duty under the section. 

A proceeding before a Magistrate for the recovery of municipal cesses and taxes instituted 
tinder section fi4 nf Bombay Act VI of 1873. is a criminal prosecution, and must bo conducted 
in the manner prescribml for summary trials under Chapter XXIJ of the Code of Criminal 
Procedure (Act X of 1882). 

In such a proceeding a igistrabc is not bound to order payment of the full amount 
claimed by the municipality, but must satisfy himself as to the extent of the defaulter’s legal . 
liability before passing any order agiin^t him. 

This was a reference under section 438 of the Code of Criminal Procedure (Act 
X of ]88^). 

I' The accused was charged by the Municipality of Ahmedahad a cess rate 
of one rupee per annum for the removal of sullage water. He refused to pay 
the rate, nd thereupon tlie Municipality prosecuted him under section 84 
of Bombay Act VI of JH73. 

J., The trying Magistrate held that the accused was liable to pay only 
ibne-half of the rate charged, and ordered him to pay that amount. 

^ Th.e District Magistrate thereupon made the following reference to the 
High Court : — 


" The Honorary Magistrate has, instead of issuing the warrant applied for 
for the levying of arrears of taxes, taken (ividenco on the point whether or not the 
persons concerned liave been rigl)tly assessed. — that is, whether they have been 
placed in the proper lists or grades, and he has found that they have been , 
assessed too highly, and ho has ordered the recovery of a lessor amount. 

** Looking to the meaning of section H4 of the Municipal Act, it appears 
to ine that the Honorary Magistrate has altogether exceeded his powers. 
Otherwise the Honorary Magistrate becomes the appellate authority in all 
oases of municipal taxation, [732] and every case can he taken before him by 
the simple expedient of not paying the tax! 


^ '* This result is not contemplated by the Municipal Act, which provides' 

l^the^ means for hearing appeals against municipal taxation. 
f£' ** A ruling on the point is urgently and speedily required, as the action of^ 

TOO Honorary Magistrate has brought the collection of the tax for the removal 
ijpf sullage water in Ahmedahad to a dead-lock — some 19,000 cases of refusal ta] 
pay the tax having been brought into his Court.’* 

'H;: The reference was argued before Biudwood and Parsons, JJ. 

|i M Shantram Nara^fan, Government Pleader, for the Crown, 

' ^ Chimanlal B. Saiatvad for the Accused. 










Reference, No,ia8;o£.i89j0^ 
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Per in this case was charged by the Ahmedabad 

Municipality, a cess ra,||£ of one rupee per annuna for the removal of sullage 
water under class F or the coss rates sanctioned by Government Eesolutio^l 
No. 1886 of the Ist June 1888, (see the rules of the Ahmedabad Municipality^^ 
p. 61). He refused to pay the rate for the year 1889*90, and the municipality^ 
applied to the Magistratb to recover it under 8*ection 84 of Bombay Act VI of| 
1873. The Magistrate found that the accused vsTas liable under class F, sub^l 
^section 1, to only one-ha, If of the rate charged. The District Magistrate hafi^i 
preferred the case to the High Court, as he is of opinion that, a Magistrate/] 
Sealing with an application under section 84 of the Municipal Act, has no juris-^J 
Jiotion to question the propriety of any claim made by the municipality, but'; 
iiust issue hisi warrant for the full amount of rate charged upon the defaulter. 
3;t is argued that, in such cases, the Magistrate acts ministerially and not' 
[judicially. We cannot accept this interpretation of the law. The Magistrate 
is empowered under section 84 to recover rates by a “ summary proceeding ” 
;in the manner provided in the Code of Criminal Procedure (X of 1882). “ This 
nummary proceeding” must be the proceeding for which provision is made 
|in Chapter XXIJ of the Code of Criminal Procedure. There is no other 
'provision in. the Code which appears to bo applicable to the case. The Gov- 
L733]erDment Pleader contends that tho proceeding referred to is that contained 
in section 386, which provides that, when an offender is sentenced to pay a 
;fine, the Court passing tho sentence may, in its discretion, issue a w^arrant for 
:the levy of its amount by distress and sale of any moveable property belonging 
to the offender, although the sentence directs that, in default of payment of 
the fine, tho offender shall be imprisoned. But this view is not consistent 
,with the ruling of this Court in Imperatrix v. Kannashankar Bhaishankar, Cr. 
Eul., 86 of 3rd December 1888, which shows that proceedings before a Magis- 
trate under section 84 of tho Municipal ^ct are criminal prosecutions. Such 
prosecutions must bo conducted according to the rules applicable to summary 
trials. The Magistrate is bound, therefore, befqre sent cncing a defaulter to pay a ^ 
rate, to«atisfy himself as to the extent of bis legal liability, and did not, in the 
present case, act witliout jurisdiction by enquiring into its merits. lie has, 
however, reduced the rate without first finding cn evidence, duly recorded, that 
th^ accused had no khalhundi and no tub on his premises. It was only on 
BUch a 'finding that he could legally hold that tho case fell under class F* 
sub-section 1, of tho rules and not under tho first part of class F. Wc reverse . 
the Magistrate’s order and direct him to re-hear the case. 

Order rever&ed. 


NOTES. 


f [ As regards the remedies of the assessee, see also 25 Bom., '146 ; 24 34oin., 607 ; 20 
Bom., 294. ] 
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f APPELLATE CIVIL. 

|> 

I The 4th October, 1892. 

[;: Present : 

; Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Candy. 

Parvatishankar Durgashankar (Original Plaintifif) Appellant 

versus 

Bai Naval (Original Defendant) Respondent.’*' 


Civil Procedure Code (Act XIV of 1882), Sec. 562 — 

Remand — Practice — Proced urc. 

Tho defendant in a suit on a mortgage applied, on the day fixed for the hearitig7 lor l£n 
adjournment on the ground of illness. Her application was refused, and the Collrt heard the 
case ex parfe and passed a decree for the plaintiff. Tho defendant appealed td the District 
Judge, who roTcrsed the decree and remanded the case, on the ground that defendant'll 
application for an adjournment ought to have heon granted. On appeal to the High Court. ' 
[ 784 ] Held discharging the order of remand, that the .suit having bee^n tried on the 
merits, tho District Judge could not remand the case under section 56^2, but ought to have 
proceeded under sections 5()8 and 5C9. 

This was an appeal from a remand order passed by J. B. Alcock, District; 
Judge of Surat. 

Suit to recover Rs. 1,199 due upon a mortgage. 

The defendant, Bai Naval, widow of Bhavanising Gumansing, applied for 
an adjc ^rnment on the ground tliat she was ill and had not been able to file 
her written statement. The Court granted a monMi’a adjournment. On the 
appointed day the defendant applied for a further adjournment, pleading 
continued illness and want of assistance as an excuse. The Court rejected 
the application and proceeded In hear the case. A decree was passed for 
the plaintiiT. c 

The defendant appealed, and the District Judge reversing the decree 
remanded the case for trial, on tlie ground that tho defendant’s application for 
adjournraont ought to iiave been granted. 

The plaintiff appealed. 

Naqmdas Tulsidas Marphatia for the Appellant : — The Judge was wron^ 
in remanding the case. A remand can only he made under section 562 of the 
Civil Procedure Code (XIV of 1S82), The lower Court did not decide the case 


on a preliminary point. The case was heard, the mortgage was proved by 
evidence, and the plaintifl's claim on the mortgage was allowed. If there was 
any defect in tho trial, the District Judge ought to have cured that defect himself. 

Kalabhai Lalluhhai for the Responf^ent : — Tho case was decided ex parte^ 
1 and, therefore, it cannot be said to have been decided on tho merits. 
j-; Sarileiit, C. J As the Subordinate Judge decided the suit on the merits, 
fund not on a preliminary point, the District Judge could pot remand the case 
. under section 562 of the Civil Procedure Code (XIV of 1882), but ought to 
have proceeded as directed bs sections 568 and 569.' We must, therefore, 


discharge the order of the Court below, and send back the case for disposal by 
‘ the lower appeal Court according to law. Costs to abide the result. 

Order di$chafged^‘^r.Mk 




' ISJTii'I^D. V. G]®RGB P. HATCH &«. 
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[788] APPELL/fTE CIVIL 


*■' V‘'"r 

LUB. 17 Bom. tSi 


The 6th October ^ 1892. 
Present : 



Sir Charles Sargbnt.Kt.. Chief Justice, and Mr. Justice Candy,' 


Oriental Loan Association, Limited Plaintiffs 

versus 

George Pelham Hatch and another DefendantB. 


^ 

Procedure Code {Act XIV of 1882), Sec 617 — Reference in execution of d}^ 
decree — Final decree. ; 

A quoflbion arising iii execution of a decree cannot be referred for the decision of tha< 
High Court under section 617 of the Civil Procedure Code (Act XIV cf 18B2) except where!! 


the decree is final. 

;This was a reference made bv W. B. Cracknell, Judge of the Consular Court 
at Zanzibar, under section 617 of the Civil Procedure Code (Act XIV of 1882); 

In execution of a decree (No. 461 of 1891) dated the 17th November 1890, 
passed by the High Court of Judicature at Bombay (Original Side) against 
George Pelham Hatch and another, a moiety of the pay which Hatch received 
from the Navab of Zanzibar as the commander of the army and police at that 
time, was sought to bo attached at Zanzibar at the instance of the plaintiffs^ 
The defendant contended that tlie decree of the High Court was a decree of a; 
foreign Court under section 14 of the Civil Procedure Code (Act XIV of 1882), 
and that, therefore, it could not be executed, but that the plaintiffs' proper 
-courso was to bring a suit upon it at*Zanzibar. The Judge of the Consular' 
Court of Zanzibar was of opinion that the decree could be executed by hiS' 
Court, but submitted the question for the decision of the High Court. 

Rfvet Carnac (with Chalk) for the Plaintiff : — By section 8 of the Zanzibar 
Order in Council of 1884, ^ the provisions of the Civil Procedure Code (Act X1V‘ 
of 1882) have been made applicable to Zanzibar, and by section 21 of the Code 
the Court at Zanzibar is constituted a District Court of that place under the 
jurisdiction of the High Court at Bombay. That Court was, therefore, bound; 
to execute the decree passed by the High Court. 

Manekshah J. Taleyarkhan for the Defendant : — Assuming that the Court 
at Zanzibar is a District Court, the Judge of that Court [736] was wrong In 
making this reference undei section 617 of the Civil Procedure Code (Act XIV 
of 1882), For a reference under that section lies only where the decree is 
final. But this decree, which was sent for execution to Zanzibar, was not a 
final decree. It was a decree of iP division Court against which there might 
an appeal. And an order made in execution of that decree would bo a decree 
under section 244 against which an appeal would lie. The question, therefore, 
ought not to have 'been referred. 

Sargent, C. J. : — The question referred by the Judge of the Consular 
Court is one arising in execution of a decree. , But section 617 of the Code of: 
Civil Procedure (Act XIV of 1882) only allows of a reference for the decisionj 
of this Court in the execution of a decree when the decree was* final —which. 
:;;w,as . not ,the case here. The Jud^e of the Consular Court iijus't, therefore^ 
decide the question for himself and dispose of the application for oxe cuti^^ 
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ffici' party aggrieved py;.it. will then have his appeal to this 

fes.'jo', the case. ' 

' “■ !Or^»*''a«doriinffIy.'V,;' ' 

K ■ NOTES. ' 

Pv ( In the C. r. C.. 1908, O, 46, r. '^, the words “ is rioi tubject to appeal ” have been sub-- ' 
lltutcd for the word “^naZ.”j " " r 
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1^. APPELLATE CIVIL. , '-'"t;* 

’iS';' , 

I' The 7th October, 1892. ' ' ' 

Present; 

HR. Jdstioe BayIaEY, Chief Justice (Acting), and Mb. Justice OandyII 

— — f 

; Dattatraya Rayaji Pai (Original Plaintiff) Appellant 


Shridhar Narayan Pai (Original Defendant) Respondent.’* 


Landlord and tenant — Tenant expendinq money on land with landlord's kno^v- : 
ledge and consent — Standm.] by —Estoppel — Right of tenant on eviction to 
be recouped the money so expended Buildings erected on land held 
under lease — Removal of such buildings. 

Thte defendant entered into occupation •»» certain land with the permission of the plain- 
aff, who wa !be owner, and erected buildings and otherwise expended money upon it. The 
plaintiff and the defendant were relation^, and lived near each oth^ r. '['ho plaintiff constantly 
dsited the land and know what the defendant was doing, hut made no objection. SubsequentU- 
ihe plaintiff, being anxiou.s to obtain from the defendant an acknowledgment of his (t 
)laintjff’8) title, induced (but without misrepresent tlion or fraud) the defendant to sign a 
:ent-notc. The Court found that although this rent-notp was, in terms, a lease for oneyeart 
,'et the intention of the [737] parties was not that the defendant should at the expiration of 
he year, or on any sub.soquont demand, hand over to the plaintiff the land w-iih the build- 
ings which had been erected hy tho defendant wuh the plaintiff's implied consent, without 
being recouped for the expenditure thus incurred ; that suhsoquently to the execution of the 
rent-note the defendant bad erected other buildings, and tlnil the pliiinlifl knew of this, and 
made no nVjjection. 

Jfeld, that the plaintiff could not recover po.ssession of the land, or require the removal 
of the building‘s, with* tut recouping the defendant the money he had expended. The plaintiff 
was e6»topped from deriving the claim of defendant. He bad stood by in silence while hifi 
tenant had spent rrntney or* his land. 

This was a second appeal from the UecisioMi oi II. Hatty, Acting District Judge 


p{ Ratnagiri. 

t' ^ 

^ The xjlaintifl sued to recover from the defendant certain land with ar^ear^ 
pf rent for three years. He alleged that the said land formed* part of his Inamat 
Mirache Bag, and that he V\ad let it- to the defendant under a rent-note dated 


J2th April 1881, for one year; that after the expiration of that period the de- ; 
fendant continued to occupy it with his (the plaintitf’s) consent, and had erected , 
Jbuildings upo6 it ; that he had subsequently requested the defendant to removal 
|be buildings and to give up (he land, but the defendant refused. s ■! 

The defendant answered {inter aha) that the rent-note sued on had beea;'J 
(Gained by the plaiutiff through ncisrepresentation. He denied th^ he. 




yearly tenant of the plaintiff and alleged tRat he was a joint owner of th^ 
land with the plaintiff. He stated that he had huilt two houses and a| 
stable and had sunk a? well on the land with the knowledge of and withoutf 
objection from the plaintiff, who was, therefore, estopped from requiring thel 
removal of the bilildings. He admitted that the stable was created after the j 
execution of the rent-notte sued on, but stated tkfat the other buildings had been! 
erected previously. He contended that the plaintiff was not entitled to posses-J 
sion unless he paid the value of the buildings. ^i| 

The Subordinate Judge found that the rent-note sued on had not beem 
^obtained by any misrepresentation or fraud on plaintiff’s part, and he allowedi 
the claim for possession and arrears of rent, with liberty to the defendant to? 
^remove the buildings from the land. 


[738] The defendant appealed, and the Acting District Judge varied the 
^dberee by declaring the plaintiff to be entitled to possession and removal of the ' 
buildings only on payment to defendant of Es. 1,200, the approximate cost of 
‘the buildings. In his judgment the District Judge observed 


f ' Defendant’s witnesses allege that the house was huilt a long time previous 
fto the rent-note, und the variations and uncertainty among the plaintiffs' 
^witnesses render this not improbable. The hare fact of the value of these build- 
;ing8 seems to tliis Court to render it very improbable that defendant would 
:hav 0 erected them after he had not only received a warning from plaintiff, but 
jEad consented to execute a kahiilayat. It is difficult to believe that defendant 


(Would expend, as plaintiff’s witnesses admit, as much as Es. 3,000 on land 
which defendant know was not his, unless ** in the hope or encouragement by. 
the real owner that he would be allowed to remain in possession long enough to 
'get a return on his expenditure. Plaintiff, in the circumstances of the case, 
'being near at hand and constantly visiting the spot must have known of the 
erection of these buildings, as would appear from witnesses adduced on his 
behalf, vet he took no objection. If the buildings were subsequent to the rent-, 
note (which plaintiff says w’as intended to prevent unauthorized buildings) then 
fthe plaintiff’s acquiescence would in the case of buildings of such value, be evi- 
|dence of implied contract. ' I«i the present instance the land does 

[^not appear to have been available for agricultural purposes. The buildings were; 
^not of futemporarv naturu, but included a dwelling-house and a well. The works 
'Were going on under the plaintiff’s eyes. lie knew that they were going on, 
.and watched their progress. Ho took no objection. They were not easiiyl 
.removable. Ho could not suppose that defendant meant them to be only; 
^’temporary. They lasted at least for eight years and vet plaintiff did; 
[nob insist on defendant’s giving up ti»e land (cf. 17 \V. E., 467). There 
Was not space available for agriculture. And though it seems that, if they 
Were erected after the execution of the rout- note, defendant could only have 
[acted on the belief, which plaintiff difTnot by any proved objection or notice ©f 
^ejectment disturb, that there was no intention to prevent their erection. If 
;C739] the buildings wore, as defendant alleges, erected befcTre the rent-note was 
'passed, then it wouH seem that before the defendant recognised the plaintiH’s 
title, plaintiff had allowed him to complete those buildings without raising ob- 
jection, and the acfjuiescenoe and the implied consent of the plaintiff would estop 
fhim from asking their removal without giving full compensation (C Horn. H. C. 
Bep., 80, and 16 W. R., 161).” 

The plaintiff preferred a second %ppeal. ^ * .ij 

^ Daji fAbaji Khare ioi the Appellant {the plaintiff) The Judge has no^ 
Itlistinotily found the date at whiph the buildings were erected bv the defendant^ 
ailfl IbfeiililM.thftt . th e plaintiff ie estopped because be ktood by when thpal 
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^uiidings were erected. But the mdre standing by does not "create an estoppel— 
mhiddhesvar v. Eamchandrarav, 1. L. R.,*6 Boai.» 463; Onkarapa v. Subaji 
fpandurang, I. Li. B., 15 Bom., 71 ; Basawantapa v. RanUt I« L- B., 9 Bom., 86. 
fRamsden v. Dyson, L. R., 1 H. L. at p. 170, is in the plaintitf’s favour. The 
i lower Gourb ought to have found as a fact whether the plaintiff did encourage 
the defendant to erect the buiitlings. A tenant is boumd to give back the land 
fto his landlord in the Srime condition in which it was when he entered upon it. 


Maneksha J, Taleyarkhan for the Respondent : — The plaintiff's case was 
that the defendant built upon the land after the execution of the rent-note, but 
the lower Court has not placed anv reliance upon this contention. We say that 
when a landlord stands by and allows his tenant to erect a substantial building^ 
on his land, he cannot subsequently insist upon the tenant's removing the build^ 
ing. He is estooped. In sucli cases the landlord is entitled only to compeqf*;. 
sation — Banee Madhub v. Joy Kishen, 12 Cal. W. R , 195. The effect of the* 
lower Court’s finding is that the defendant built upon the land in the bond fide 
belief that the plaintiff would allow the buildings to «tnnd. It is true thatj; 
when a person wrongfully builds upon another man's hind, ho should be com- 
pelled to remove the buildings; but hero the defendant cannot be said to have 
built wrongfully. It is important to remember that the parties are not strang- 
ers to each other. They [740] belong to the same famih and live close to 
each other. In his written statement the defendant savs that \\t bond fide i 
believed that the land belonged jointly to him and to the plaintiff. 


Da]i Ahnji Khare in reply . — Hven supposing that the defendant erected ^ 
the hou. 's before tiie execution of the rent-note, still the very fact that he ; 
executed the rent-note ought to have put him on his lUiard and ought to have, 
prevented him from erecting any ne^* huiKiing afterwards. When he passed 
the lent-note he then at all events became aware that he vvaa merely a tenantjJ 
and ceased to labour under a mistake to his title to the land. If he erectec^ 
the buildings after Mie passing df tiio rent-note, then there is no equity in his; 
favour — Pilling v. Armitaqe, 12 Vesev, 78, Plimmcr v. Mayor, tfc., of W piling i07iyi 
9 App.Cas., G99 at p. 711, 

Candy, J.:— We think that the District kludge must be taken as having > 
found that the defendant entered into occupation of this hind with the^perrais*' 
sion of the plaintiff ; that wliile he was thus in possession ho erected a house^z 
at a cost of Rs. 500, and built a well at a of Rs 200; that the plaintiff 
.being a relative of the defendant, and living close at hand, and constantly visit*,- 
'ing the spot, knew of the huliding of the house and well, yet took no objection 
that subsequently the plaintiff being anxious to obtain from the defendant arf^ 
acknowledgment of his (the plaintiff’s) title to the land, induced the defendant’ 


to sign the rent-note of 12t;h April 18^4^ ; that in this there was no misre* ' 
'Presentation or fraud on the part of the plaintiff, liutthat, though the rent-note 
was, in terms, a siogple lease of the land with trees for one year, the intention 
iof*the parties could not have been that the defendant should at the expiration;' 
' of the year, or on any subsequent demand, hand over the land with the buildings, . 
.which had been made by defendant with the implied assent of the owner,, 
of the land, without beiug recouped for the expenditure thus incurred ; that sub- 


.sequently tp the execution of the rent-note the defendant had erected 
'*‘manger (stable) on the land nt a cost of Rs. 500, and that the plaintiff knew 
■ibf the ereofion of, this building, hut made no objection. Oa^thdse facts 
^strict Judge found that the plaintiff was estopped from denying 
[741] claim of the ^defendaDti to be recouped, the expenditure incurred on thS 
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landlord. He, therefore, declared the plaintiff entitled to possession an^ 
removal of the buildings only on pa^noent to defendant of Its. 1,200. . J 

We thintil^that the facts thus found by the District Judge do bring the easel 
within the principles as explained by Lord Kingsdown in Ramfiden v. Dyson^ 
L. R.. I H. L., at p. 170, and subsequently expounded by the Privy Council \n{ 
Plimmer v, Mayor^ Wellington, 9 App. Cas. at p. 710. Here there are' 

special circumstances — the near relationship of "the parties, their residing in, 
close vicinity to each other, their ownership of the surrounding lands — pointing 
to the presumption that the plaintiff by his conduct sanctioned tlio construction 
of the building and well, and aflforded hope and encouragement to the defendant 
that he would be allowed to remain in peaceable possession of the same, or at 
least would not be ejected without a reasonable return for the expenditure 
incurred by him. 

Wo think, therefore, that the present case is one in which an equity can 
rt)e claimed, because the landowner has stood by in silence, while his tenant has 
j^pent money on his land ; and as there is no dispute as to the way in which the 
.equity should be satisfied, we confirm the decree of the District Judge with costs, 
f ‘ Decree confirmed. 

i * MOTES. 

' [Pitivia facie^ the ouly right of the tcrj.int erecting on the demised land is to 

, remove them at the end of the tenancy ;-~(1003> 27 Mad.. 211 ; (1895) 20 Bom., 1 ; (1S95) 20 
Bom., 298; (1898) 22 Bom., 1. An estoppel against eviction arise**, only if there has been an 
active encouragement on the part of the landlord and it does not arise merely by not object- 
ing:— (1899) 21 All., 496 P. C.; (1900) 27 Cal,, 670 ; (1899) 1 Bom. L. R., 191 ;'(1910) 8 M. 
L.T., 268 ; 37 Mad., l.J 

m r-. -L _i - 
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APPELLATE CIVIL. 

- -- ^ 1 

^ The 12ih October,*! 89 2. 

Present: i 

' Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Candy. ' 

• Narayan Lakshman (Original Plaintiff) Appellant 

f versuF. 

^Bapu valad Haibatrav and others (Original Defendants) Respondents.*^ 



hegistration—Veiidor and purchaser — Priority— Notice — Possession — 
Subsequent purchaser with notice obtahuyig possession and paying off 
mortgage —Plight to recover sum applied in paying off mortgage. 


The plaintiff sued to recover land purchased by him in 1B«6 from the first defendant, 
and which was in possession of defendants Nos. 2, 3 and 4. The conveyance to (742] the 
plaintiff was duly rogistored. The third defendant claimed part of the land under a prevj^ous 
Bale to him in 1886 by rtie first defendant, the conveyance to him being also duly registered. 
,The fourth defendant claimrd the rest of the land under a sale to him by the first defendant 


Bubsequent to the sale to the plaintiff of which he had no notice. He relied upon the fact of 
his having got possossion, and ho alleged that the purchase-money which he had paid fc'r the 
land had been applied by the first defendant in paying off a mortgagee who at t!lbo date of his,; 


^jpurchase wasiu il^fisession. He claimed, ah all events, the repayment of this ftum. 
i V that the plaintiff was not entitled to the lands in the hands of the third defend-/^ 

iinti tho latter being a prior purchaser with a deed of conveyance duly registered ; 


• Second Ajpj|eal, No. 470 of 1891. . , 



(2) ^ the plaintiff was entitled iio‘«the land in the pbsieaVon oVlliio fbuito 
|wh6 must be taken to have purchased with notico*^ot the plaintiff’s prior purchase, inasmuc] 
l^iirS the deed of conveyance to the latter was registered ; . i 

p* (3) that, if the fourth defendant’s purchase-money was applied t<J payoff a mortgage whicl 
^'plaintiff would otherwise have had to pay, the plaintiff could not equitably recover the lan( 
^without paying the fourth defendant so much of the purchase-monoy as was so applied. 


Second appeal from the decision of G. C. Whitworth. District Judge o: 
Khandesh, 


The plaintiff sued to recover certain land in the possession of dafeudantc 
Nos. 2, 3 and 4. lie alleged that he had purchased it from the first defendant 
under a registered deed dated IGbh July 18S6. 

The first and second defendants did not appear. 

The third defendant alleged that ho had i)iirchas 0 d part of the said land on 
2nd September lB8o, under a registered deed of that date, from one Bhauprasad 
Khankaria, to whom the land had been formerly sold hy the son of the first 
defendant. 


The fourth defendant alleged that he hrd purchased the rest of the land in 
December 1887, from the first defendant and his^on for its. 550 and had gol 
possession ; that he had no notice of the plaintiff's purchase, and that the 
purchase-money which he had paid had been applied hy uho first defendant ip 
paying Bhauprasad Khankaria, who had been a mortgagee in possession. 

The Subordinate Judge held that the sale to the plaintiff in 1885 was proved, 
but that the plaintiff could not recover possession as against the third defen- 
dant, ii *smuch as the latter was in possession under a prior sale to him, and 
that he could not recover [743j as again.st the fouHh defendant, because the 
;lafcter, although a subsequent purchaser, had obtained possession. 

V The plaintiff ’acclaim Nvas, thorefore, rejected. 

On appeal by the plaintiff the District Judge confirmed the decree. 

The plaintiff preferred a seebnd appeal. 

p Manekskah J. Talcyarkkaii for the Appellant (plaintiff) : — Botiti the lowet 
Courts erred, in law, in holding that so far as defendant No, 4 was concerned! 
we are not entitled to priority, because our purchase, though registered, was! 
not accompanied with possession. Our sale-deed is dated 16th Judy 1886, 
and was registered the next day. The sale-deed being registered, the defendant 
had, when he purchased the property in Dacemhur 1887, notice of the sale to 
us, and consequently we are entitled to priority — Lakshrnajidas v. Dasrat, I. Xs) 
B., 6 Bom , IGS ; Iladkabai v. Shamrav, 1. L. R., 8 168 ; Agarchand V* 

Rakhma, I. L. R., 12 Bom., G78. , ; ^ 

Respondents Nos. 1 and 2 (defendants Nos, 1 and 2) did not appear/ 
r Mahadeo Chimnaji Apte for Respondent No. 3 (defendant No. 3): — Bot^ 
: the lower Courts have found that our purchase was proved and was prior t^ 
that of the plaintiffs Tlu^refore, ho cannot recover the land in our possession. 

; Vhondu ^hamrav Garud (with Dajt Ahaji Khare) I’ftr Respondent No, 4 
(defendant No. 4) : — According to Hindu law a title which is accompanied 
with possession cannot bo over-ridden by a prior title not accompanied with 
possession. With respect to possession, gift and sale stand on the same footing 
— Lallubhal v. Bai Amrit, f. L. R., 2 Bom., 299 ; Kah Das Mulliek v. Kanhayd 
Lai Pa7idtt,^Tj^ R., 11 1. App., 218. Registration is not equivala|it te possessipn' 
— Vasudev Bkat v. Narayan Daji Damie, I. L. R., 7 Bona., 131. 

We bavq paid off the mortgage of Bb^mprasad with our money a^ad, 
should not be allowed to 



repaylng^^^ wtai we have paid. If we had not [744] paid off the mort^!^ 
the appellant would have had to ^pay i^^Mahomed Shumsool v. Shewukrafi 
L, E., 2 Ind. App., 17.. 

Manekshah J, Taieyarkhan^ in reply: — In Lakshmandas v. Dasrat, I, L. 

6 Bom., 168, the .question of possession and registration was fully considered, 
and it was held that registration was equivaler^ to possession. 

Eespondent No. 4 is merely a stranger, and was not incumbent upon him 
to pay the mortgage. Further, he has not taken an assignment from the mort- 
gagee. Therefore he cannot insist that he should be paid the mortgage amount, 

Sapient, C. J.: — The Full Bench decision in Lakshmauda,^ ^arupchand 
V. Dasrat, I. L. R., 6 Bom., 16H, followed in Aqarchand Crurnanchand v. liakhma 
Ilanmant, 1. L. R., 12 Bom., p. 678, shows that as the jilaintiff’s purchase-deed 
was registered when the fourth defendant purchased, the latter must bo taken 
to have had notice of it, and cannot claim priority bv leason of the plaintiff^ti 
purchase not having been accompanied with possession. Wo may remark that 
in Laluhhai Surchand v. Bai Amrit, I. L. li., 2 Bom., p. 299, the earliet 
purchase witliout possi^ssion was not registered until after the later purchase, 
BO that the effect of registration as giving notice did not arise, flowover, ii 
the fourth defendant's purchase-money was applied in part in paying ofi 
Bhauprasad's mortgage of 1881, which the plaintiff would otherwise have had 
bo meet, the plaintiff cannot oguitably recover the property without paying the 
fourth defendant so much of the purchase* money as was so applied. See 
Mahomed Shtmsul v. Sheivukram, L. R., 2 Ind. App., 17. 

We must, therefore, reverse the decree, except as regards the third defen-> 
Sant, as to whom it must be confirmed, and send back the case for a fresh 
leoision as regards tiie other defendants. Appellant to pay the third defendant 
lis costs. The other costs of the appeal to abide the result. ' 

• Decree partially reversed. 


NOTES. 

[Tlya was followed in (1902) 20 Horn., 538 ; (1901) 
3. W. N.. 11,] 


Ij. B., 131 ; but not in (1902) 7. 


[745] APPELLATE CIVIL. 

• - - 

The 17 ih October, 1892. 

Pkesent : 

Sir Charles Sargent, Kt., Chief Justice, and Mu. Justice Candy. 

Naik Parsotam Ghola (Original Plaintiff) Appellant 

■ versm 

ff:' (jMdrap Fabelal Gokuldas ^..(Original Defendant) Respondent.' 


Hasement — Eight of way — Prescription— Prescriptive righj, of the defe7idant to 
have branches ^of his trees overhanging the plaintiffs land — Right of ' 
the defendant to go on to the plaintiff's land to collect the fruit $ 
of the trees disiinot from and not accessory to the right - 

^ to have the branches overhanging. ^ ; 

The defendant having acquired a prescriptive right to have the bran chfs of his treee^ 
verhanging the plaintiff's land, the lower Courts held that he haQ a right to go on to tbe| 
Iain tiff's land for the purpose of gathering the fruit of trees, on the ground that thef 


; £ • Second Appeal, No, 473 of 1891. ■ 
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^^&ip(;ive right to have the branches of 1\is trees overhanging^ th^^ pialntift^f ls^d 
|Ptth it an ** accessory” right to enjoy the profits of .the branches in the best way possible. 

Be2d, (reversing the lower Courts’ decree) that the right to go on the plaintiff’s land to 
iiiok the fruit off the branches was perfectly distinct from the prescriptive right to have the 
piranches overhanging the land, and could not be said to be accessory to the latter right 
the sense of being within the limits of that right. 

Second appeal from the d<jcision of Venkatrao R. Inamdar, Acting Joint 
fjudge of Ahmedabad. 

i ^ The plaintiff sued for (l) a declaration that the defendant was not entitled 
to enter upon the plaintiff’s land for the purpose of inspecting his owm wall 
recently erected by him and of taking the fruit of his trees, the branches of 
which were hanging over the plaintiff‘’3 land, and for (2) an injunction restrain- 
ing the defendant from going upon the land for the aforesaid purposes. 

The defendant contended that he had acquired by long user a right of w^ay 
over the land in question, and that there was no other passage by which he^ 
could go and inspect his wall and take the fruit of the trees. 

The Subordinate Judge (Rao Saheb N. N. Nanavati) made a decree in the 
following terms : — * 

“ The defendant has no right to enter the plaintiff’s land at all times and on 
all occasions except during the fruit season and when the necessity arises of 
removing the branches or wood or repairing the wall, and that the defen- 
dant do enter the plaintiff’s land [7M] at such times with plaintiff's permission 
which the plaintiff should not refuse.” 

Against the above decree the plaintiff appealed to the District Court, and 
the defendant preferred cross-objoctioas under section 561 of the Civil Procedure 
Code (Ac: XrV of 1882). 

I The Acting Joint Judge found on the issues that (l) the defendant bad & 
right to pass over the plaintiff ’s ground and that (2) with respect to the nature, 
of tbat right there were no sufficient materials on the record to prove the 
^lh8olute right alleged by the defendant.” 

The Judge, therefore, confirmed the decree, observing : — t 

“The trees in question are very old ones, and their branches have been 
extending far over the plaintiff 's land for upwards of forty or fifty years, ^ 
His predecessors in title were entitled to prevent the extension at the$a 
branches on the plaintiff's land. This right carried with it the accessory 
right to enjoy the profits of the branches in the best way possible, and this right 
could not be enjoyed except by passing over the plaintiff’s land when necessary, . 
In this view I think that the defendant is entitled to pass over plaintiffs 
ground for the purpose of exercising the above right, and for inspecting his walls^ ] 
Ac., on that side, and such other rights as might be necessary. / 

The plaintiff preferred a second appeal. > ? 

Chimanlal H, Setalvad, for the Appellant (plaintiff): — We allowed thcl 
t en ches of the defendant’s trees to hang over our land, because they caused § 
^^pconvenience to us ; bat our allowing the branches to overhang cannot J 
p^Ato the defendant the right to come on our land to pluck fruit and inspeod 
his 'wall. The wall was built by the respondent on his own land so late as : 
1882. The wall belongs to him exclusively, and’if he wishes to inspect it, 
tnay dosowHihout coming bn our land. I i Sfe 


Rao Saheb Vasjidev Jagannath Kirtikar (Government Pleader) for th(i| 
Respondent (defendant) : — The lower Courts hold that we are entitled to go on l 
the plaintiff's land as an accessory right to enjoy our property. If we have | 

.3 - 1 J I : 


the lower Courts have found 
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branches overhang- [747] ing the plaintiff^ land, then we say that we have 
Jilso acquired the right of going oVer his land to remove Iruifc from the over- 
hanging branches — Esubai v. Damodar, I. L. R,, 16 Horn , 052. In fact, we 
claim a right of way over the appellant’s land. 

User amounting to a license would be in the natuie of an easement, 
though it cannot amoutjfc to an easement strictih' so called. 

Sargent, C. J. : — Both the Courts below have found tliat the (hdendni.n 
had acquired a proscriptive riglit to have tin? branches of lii.s tier-, nvcriuinging 
the plaintiff’s land, and that the evidence failed to establisfi :ll)^ prc^eiipti ve 
right of way in defendant over the plaintiff’s land : hut th(*,v U iv>- hnld that he 
has a right to go on plaintiff’s land for tlie pur]).'so of gatheiing tiie Irmt of 
the trees, on the ground tliat the pnjscriptivc iit,ht to have th(< hr. inches .)f ins 
trees overhanging the plaiiitiff’s land carried with it as “ Mti acia^s^ory ” the 
right to enioy the profits of the branches in th^* be it way pos^ihle winch could 
not be dune except bv passing over the plain .ilf’- land. \V(? c.annot agree in 
this conclusion. Ti*e rii»lp to go on the land fd the plaintiff to p i'k rhe fruit 
off the hranche^ is perhv;tly distinct fr'un tiie pie^ciiptive I'lght fo havo tliose 
branches overhantrihg tfie land, and cannot he saui t<> he jjcees.sory to tlie latter 
right in the sense of being within the limits of tin.t right, howt-vor U'-uful Mful 
oven necessary it might he to tlie def^uidant .n ordti obtain the full euj :y- 
mont ol the tu'olit of the branch(3s so overha. iglng. 

As to tile right »'f tlie defonidant to go on the Lind to repur tlie wall, ’t is 
not apjiarent, on what ground the lower Couii v»l’ ajifieal Ins granted it. Tlie 
wall is not a e.onirnon wall or a w.ill which pLi'nliff ,s houmi to kee[> in rc^paiits, 
and if defend int wnshos to r<*pai» it lie rnu'-t do so without trespassing on his 
neighbour’s land. 

We must, therefore, reV'U*flt3 tlie decree f tin (’oiirt below »nako a 
declaration as praved for, and r»\vtrair¥ the .h*<ondant l>v injiiuclion troin 
entering the plaintiff’.s Ltnd (or ( lie parpose- iK'ntU'n -d jn tln' p' liui' Aiipellanfc 
to leave his costs throughout. 

, I revet 


8 BOM. —61 
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[748] CRIMINAL RK VISION. 

The 17th October, 1892. 

Present : 

Mr. Justice Parsons and Mr. Justice Telang. 

In re Rafeanlal Rangildas.* 

Crimmal Procedure Code (Act X of JSS2), Secs. 517 and 628 — Property seized 
by the police pending an inquiry or trial under a search-warrant issued by 
the Court — agislratc' s power to deal with such j^roperty toherc no 
offence is coinmiited 

Section ij'23 of the Code of Crimiu.il Procedure (Act X of 1882) docs not apply to property 
which is produced before a Court itj the coui^e of an iiuiuirv or trial under a ^earch-wamiut 
issued by itself under '.ectiou 90 f of the Code. To 'Uich property section 517 alone would 
apply : and if no offence is found lu rc'^pect theu'of, the Court can nii' o no order. The 
property rau■^t be given back into ihe po.isossiun from wLi.h it i-anic. * 

The .scope of scoLion 5'2'-i must be Cfynlinod to prv periy -ij/.eu uy the police of their own 
motion in th(' exerci-'C of the powers eonlerp'd on ihtni liy law, for instaiict Under section 
51,54, 164 or 165 of the. Code of (hiirim il Prcfc'diire. 

Per TFJjANG, J. --ruder •'CetiMn 02'-' >f the Code of Criminal Ih'ixvdurc a Jilagistratc is 
bound to institute an iiiquir\ before making an> order touching the right, not of property, 
but of possession to ths property, seized b\ ihe police. 

Applk^aTIONS under section 43o idio oi Critninal Prt^codurc (Act X of 

1882 ). 

The fact? of the case were as follow^ - rtne !>'. fiiilah filed a complaint 
in tlij Court of thi* First Class MagistTaic of Surat against Itclmram Rasikdas 
and Utamrain Itchaniir-. charging i‘!eni with •*riniif'hl hreacli of trusi, in respect 
of certain ornaiuents and lewollery vvlmth h.id hoon entrusted to t-lKuii for sale. 

In execution of a sojireli- warrant issutd bv the Magistrate under Section 
96 of the Code oi Ciiininal J Vf)ct.*dur4; (.\ct X of tlu' jjolico seized certain 

jewellery v. hlch was in tno possession ot one of the applicants, Ratanlal 
Rangildas. 

The other applicant, Itchararn Valabh, uiado over to the police, as soon as 
they appeared with a so5irc}i-\N arrant, certain gold ornaments which he alleged 
had hcen pledged witli him h\ one ol the accused. 

The Magistrate, after trying the case, discharged the accused, finding, on 
tlie evidence b»Jore him, tiint tluue lurd been a trust, hut no criminal hioac) of 
trust c<>nimitted hv llu^ accii.'.ed 

*Ciimi!-al K'iVicw, 3 j 3 ol lb'J‘2. 

t (See, 9G : — Where any Court has reas ai to believe that a person to whom a summons or 

When Mcarch-warnin't f uj.aor section 06 para- 

nay bo issued. ua.s been or might b(' addres'cci.will not or would not 

^ ’ produce the dommoiit <t fjt.her thing as required by such 

suirrrions Oi lequi ition, 

or where such document or olhe, 4.bing i.s uf<t known to the Court to be in ihe possession 
of any person, • 

or where the Court con.siders that the purpe-ves any inquiry, trial or other proceeding 
under this Code will he. .served bv n geiwr.al .search or in:apection, 

it may i.ssae'a .‘search warrant ; and i.be jv 1o whom such warrant is directed may 
search or inspect in accordauce tlierewith and the pnr isiiJiit^ herLiriafter contained. 

Nothing herein contained shall luthonze any Magistrate, other than a District Magistrate 
or Chief Presidency Magistrate, to grant a warrant to search for a document in the custody 
f the Postal or Telegraph author! tie.s.J 
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t 

[749] As regards fche property prodwsed seized by the police, the Magis- 
trate in the course of the trial, anch without holding any inquiry, passed an 
order, under section 523 of the Code of Criminal Procedure, that it should be 
delivered to the coneplainant. 

The order was as follows : — 

“ I now proceed to dispose of the property seized by police under circum- 
stances which create suspicion of the commissior? of an oh'enco under section 
523 of the Criminal Procedure Code. All the property seized is amply proved 
to belong to complainant, and moat of it, especially the jovvollory, has boon 
admitted to be complainant’s property. 1 therefore order the whole of the 
property produced in Court should be restored to the Cv)mplainant after one 
month, i.e. after the expiry of the period of appeal." 

Against this order the applicants, from whoso possession the property had 
been taken by the police, appealed to the Sessions Judge, bun ho declined to 
* interfere, on tlie ground that the Magistrate was right in makiiig the order 
under section 523 of the Code ot Criminal Procedure. 

Thereupon the .applicants applied to the Iligh Court under its rovisional 
jurisdiction. 

Ganpai Sadashiin Tiao. for Apiilicauts : — Section 523 of the Code of Crimi- 
nal Procedure does not apply to the present case, it does not apply to property 
seized by the police under a search-warrant issued under section 90 of the 
Code. In such a case the seizure by the polif:o need he reported to the 
Magistrate, as the soizuio is made under his own orders. Section 523 applies 
only to the cases expressly sjiecified therein. The piesent is not one of those 
cases. That being tlie case, the property sliould be restored to the persons from 
whose possession it was taken in the coui'^c ol the trial -• In re Annaptirnabai, 
1. L. li., 1 Bom , (130; Queen- Empress v. Jiusa. kom ljaks‘iHL<tn, Cr. Rul , 24th 
April 18^4 ; Queen-Empress v. AhineJ, 1. L. ]{ , 9 ]\Iad., 41b. J'^»ut, asbuining 

that section 523 governs the present case, the .Magistrate is bound under the 
section to make an inquiry as to the person vtho n entitled to possession before 
inaking'any order for the disposal of tiie property. Tliis i/iquiry has not been 
made in the present [750] case The Magi.strato has ordered the property to 
ho given to the complainant, merely because lie hnds she is tiie owner of it. 
This i8.olearly wrong. Luder the section, the Court has to determine who has 
the right to the possession of the property. In the present case the right to 
the possession is vested m the applicants, who have a lion on the property in 
dispute. 

IJ r ansoji (w'iih him Saiindas Tulsidas), (or Opponent . —The Magistrate 
was right in ordering delivery of the propert> to the complainant, who is the 
owner. She alone is entitled to the possession of the property— Qwee?!- 
Empress v. Joti Hajfiak, I. L. K., 8 B^om.,338. The ruling in In re Annapuriia- 
bai, I. L. R., 1 l^om., 030, was passed under the old Code of Criminal Procedure. 
Section 523 of the now Code is wider than section 415 oi\41G of the old Code. 
Under the new enactment the Magistrate is at liberty to make an ord.ei' for 
delivery of the property to the person he thinks entitled. If section 523 does 
not apply, then I contend section 517 is applicable. Under both these .sections 
the Magistrate has a wide, discretion in niakihg an order for the disposal of 
property. With that discretion this Court will not interfere in the exercise of 
its revisiomil jurisdiction, but will leave the aggrieved party to asst)i:i his rights 
in a Civil Court. Refers to Quecn-Efnpress v. Tribhovan, j. L. R.*, 9 Bom., 131. 

Parsons, J. -.—The facts are these. Bai Gulab brought a charge of crimi- 
nal breach of trust against cqrtain persons. The Magistrate to whom the 
complaint was made, issued search-warrants under section 96 of the Code of 
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Criminal Procedure (X of 1882) and^the property now in question was found 
in the possession of the applicants and produced before the Magistrate. The 
Magistrate, though the persons in whose possession the property was found 
were not the accused persona and though he found that no offence had been 
committed regarding it, ordered it to be delivered to the complainant. He 
held no independent inquiry, ai.d he does not find thr<t the complainant was 
entitled to the possession, but merely that she is the owner, of the property. 

The first point that arises is whether his orderv^as made with jurisdiction. 
¥or if it w^as not, we are bound to interfere and set 't aside ; whereas if it was, 
other points may have to ho con- t751]sidered. The order was not and 
could not have been made under section 517 of the Code, but it is sought to 
be supported under section 523, under w'hich section it purports to be made. 
In my opinion, this section is in no way applicable. It cannot, I think from 
its very words, be held to apply to property which is produced before a Court 
in the course of an enquiry under a search-warrant issued by that Court. Its 
scope must be confined to property seized by the police of their own motion, 
in the exercise ol powers conferred on them by law, and which seizure 
requires to be reported to a Magist'ate, since otherwise the Magistrate 
would have no knowledge of it. For instance, the seizure of articles found 
on an arrested person searched under section 51, the seizure uiider sec- 
tion 54 (4) of property suspected to ho stolen or with which an offence 
is suspected of having been committed, the seizure^ of property under section 
165 or under a search-warrant issued under section 165 or section 166 would 
have to be reported. But there would he no necessity to report the seizure of 
proi orfcy found under a seafch-wan-arit issued by a Magistr ate, since, by the 
terms of tiie search-w.arrani itadf, tiju irropertv has to he placed before the 
Magistrate. Section 523 is silent as to an^ su4;ii property. Strictly speaking, 
section 517 antJ secti<m 523 cannot botn apply to the same property. Section 
517 ought to apply to all property produced beforir a Court in an inquiry or 
trial, while section 523 would apply to property not so prfiduced, but still in 
the possession of the police who had seized it, but to whom the Legislaiure did 
not see fit to entrust the disposal thereof, and so conferred that power on the 
Magistracv alone. Tire Cah’Utta High Court has ruled apparently that section 
523 d ocb non apply to any p''op( wliich has been tire suhjt'ct of a criminal 
trial (Ruling of Stipt-embei 7 h, 1845, quoted in Prinsop's 9cli eurtion of Criminal 
Proceiiure Code, page 358; I will not, Irowover, go so far as that. It is un- 
naces.s iry to do so in the pie.senb case, and possibly, I think, at the end of an 
enquiry or trial, there might he .-jome proporL\ seized Ijy the police to W’hich 
section 523 miglit apply. Our criminal ruling (No. 7 : Ivipcrairix v. Gupala) of 
12th February 1891, appears to imply that. 1 have no doubt that section 523 
can have no application to property produced in the course of an [7523 enquiry 
ortrial before a Court under *i search -w^arr An t issued by itself. To such property 
section 517 alone would aiiply, and if no offence is found in respect thereof, 
the Court can make lio order; it must be given hack into tlio possession from 
which It came. 1 fiml, theroiore. that the ader w\'is made witfioub jurisdiction, 
and my learned colleague agree-s with rue We, therefore, reverse the order of 
the Magistrate respecting tfie pio|)orty in tfie case in question. The effect of 
this will he that the property mu.st be restored to the possession of those 
per8on.s who 'gave it up, or from w hom it was taken. 

Telan^, *3. : — These wore apphcatiouf? made in the extraordina^y jurisdic- 
tion of this Court for tne purpose of obtaining revision of certain orders for the 
custody of property made by the First Class Magistrate of Surat under section 
523 of the Criminal Procedure Code. The principal prosecution in which the 
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question regarding the property in dispute arose was one instituted by Bai 
Gulab against Itcharam Basikdas and Utamram Itcharam for criminal breach 
of trust, and the Magistrate being of opinion that though a trust was proved, a 
dishonest breach of it was not proved, discharged the accusud persons. The 
applicant in the first of these cases was the partner of one of the accused persons, 
and the property in quesjiion on his application^jvas found by the police in the 
course of a search held under a search-warrant g^janted by the Magistrate in 
accordance with the provisions of section 96 of the Code of Criminal Procedure. 
In the second case the applicant was the pledgee of certain articles of jewollcary 
from a person to whom they had been pledged by one of the accused persons. The 
com])lainant had applied to the Magistrate for a search-warrant as regards him 
also, but the order of the Magistrate was that bo should in the first instance be 
asked to hand "bver the things, and in the event of his refusil the search - warrant 
should bo executed The apidicant, it was stated before us, produced the things 
«to the police on their demanding the same, and they went in duo course to the 
Magistrate’s Court. Under these circumstances the Magistrate ordere:! that the 
various articles and things taken from the possession of the applicants should 
bo banded over to the complainant, l^ai Gulab, and ho made tlie order under 
the provisions of section 523. 

[763] I am of opinion that section 523 has no application to such fi case 
as the present. Coinpsuing the piovisions oftnat socMon wth tliose of section 
96 and other sections of the Criminal Procedure Code, I am of opinion that 
section 523 only deals witli case.s in which tiie polu;a seize property, as they 
are in some cases authorised to do, by virtue of tlieir own powers, and not in 
carrying out any order of a Magistrate. Tue general nature of the provisions 
of that section coupled with tlio specific provision for a report to a Magistrate 
points, I think, most strongly to a seizure by the police of their Ovvn authority. 
The seizures in the present eases were clearly not of that character. That in 
the case of Riitanlal was under a search- wari-ant granted liy the Magistrate 
under section 96, which contains its own sptKiial oriactmont as to the nature 
of the proceeding to lie taken before the Magistrate on the finding of the pro- 
perty under the warrant. That in the ca-se of Iti harain Valabh was also a 
seizure under the order of the Magistrate made apparently under section 94; of 
the Code. In both oases 1 think the section 523 under which the Magistrate 
professed to act, was inapplicable. 

But it was said that section 517 in any event afforded adequate authority 
for the order made by the Magistrate. 1 do not, however, perceive how^ section 
517 could bo applied to the case. That sectitm, in terms, deals with property 
in respect of which an oHonce may appear to have been committed. In this 
case the Magistrate by discharging the accused on the ground that no criminal 
breach of trust bad been proved to^his satisfaction must be taken clearly to 
have found that no offence bad boon committed. Mr. Branson argued that 
the Magistrate’s finding was illogical, and that one could see from his judgment 
that he thought th ’ accused liad not dealt properly with the complainant. Ido 
not think, however,* that there is anything necessarily illogical in the judgment 
of the Magistrate. lie apparently seems to have thought that the accused liad 
not dealt properly with the qomplainanb, but thft.t their acts amounted not to 
a criminal offence but to a civil wrong. But in any event it is plain, I think, 
that the property in this case cannot be treated as property in respect of which 
an offence ''appears to have been codimitted, [764] because the only persona 
charged or chargeable with the offence have, in fact, been discharged, and 
that finding which we have already refused to disturb is, while it stands, 
equivalent to a finding that no offence has been committed. 
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The Subordinate Judge found' that the defendant was a trustee for the 
plaintiffs ; that they were minors at the time when the deed was alleged to have 
been executed, and that the deed was invalid, there being no consideration for 
it. The claim of the plaintiffs was, therefore, sllowed. 

[757] On appeal by the defendants the District Judge cbnfirmed the decree 

with the following remarks As to the sale to the^deceased defendant there 
is no doubt it took place, hut the consideration is doubtful, the witnesses know 
nothing of this consideration, nor can they distinctly state that the ladies were 
actual executants of the sale-deed. * ^ whole I think that 

the lower Court was correct in holding that the deceased defendant was actually 
a trustee in charge of the property, so that the claim is not time-barred, that the 
sale to him can he set aside as invalid and fraudulent, as having been made to 
the trustee himself while the owners were minors, and on this view the appeal 
is dismissed.” 

Defendant No. 1 preferred a second appeal. 

Vasudeo Gopal Dhandarkar, for the Apnellant (defendant): — The sale-deed 
to the defendant is dated 6th October 1876, and he ha;S ever since been in 
adverse possession. The suit is now barred. The defendant was not a trustee. 
The jilaintiffs should have sued to cancel the deed within three years after they 
attained their majority. He cited liamJanki Kunwar v. Raja Ajit Singh, L. E., 
14 Ind. Ap., 148, and Hasan Ah v Nazo, I. L. E.. 11 All., 456. 

Mahadeo Ghimyiaji Apte, for the Eespondents (plaintiffs): —Both the lower 
Courts have found that the defendant was a trustee, and that there was no 
consideration for the deed The defendant being a relation, the property was 
given into his management. There was no adverse possession until the year 
1888, when the deceased defendant docliiied to give the plaintiffs possession. % 

Vasudeo Gopal Bhatidnrkar in ropl\: ~ The dofid l)eing executed bvthe minors 
and registered, it would he binding upon the n until it is formally set aside. A 
deed executed by a minor is, no doubt, voidahh., but unless and until he avoids 
it, it is binding upon him — llanmant v. Jayarao, I. L. E., 13 Bom., 50 ; Sashi 
Bhusan Dntt v. Jadu Nath Dull, I. L. E., 11 Cal., 552 ; Arif v. 

Sarasiuati Debya, I. L. E., 18 Cal, 259; Pollock on Contracts, (5th Ed.) 
pp. 55, 60. 

[758] Sargent, C. J. : — Supposing the deed not to have been oxt^cuted at , 
all, as the Subordinate Judge has found, the period for recovering possession by 
the minors would not run until the possession by the manager became adverse, 
and that would not be until the manager distinctly repudiated the management. 
Again, if it was executed by the ladies only, article 144, and not 91, of the : 
Limitation Act would apT)ly. See Sikhtrcha nd v. Dulputty, I. L. E , 5 (^Jal., 
at p. 370, and Bhagvant Govind v. Kondi valad, Mahadu, I. L. E., 14 Bom., ^79, 
And even if the minors, whose names appear on the deed, actually executed it, 
still as the defendant did not get into possession under it, and only uses it to 
defend his position^ article 91 would not apply, on the authority of Boo Jinatboo 
v.* Sha Nagar Valab Kanji, I. L. E., 11 Bom., 78. Therefore, in any case the 
suit would not be barred, and the decree must, therefore, be confirmed, with costs. 

Decree confirmed. 


NOTES. 

[ Bee also (1908) 32 Mad., 72 ; (1011) 13 I. C., 862 (Punjab).] 
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Sir Charles Sargent, Kt., Chief Jostick, akd Mr. Jdsticb Trlang. 

' Manilal Bewndat (Original Defendant) Appellant 


‘ Bai Rewa (Original Plaintiff) Roapondent,' 

--Inheritance — Sfcridhan, devolution of — Woman*s estate apart 
Lv.;/rpwtitrtd!ifin, devolution of, according to \Jayukha —Property inherited by 
from a male owner — Property not of the class called- “stridhan 
;fv\' proper *’ — Reversion on her death to heir of last male owner — Theory 

* ' of such reverter not to be extended to stridhan — Meaning of expression 
sons and other heirs'* used in Mayuhha, Ch. IV, See. 10, 

K: pi* 26— ''Sons and the rest,*' meaning of -Decree for mainUnanoe 

F ‘ obtained by wife against her husband— Appeal by husband 
f against decree — Death oj wife pending appeal— Daughter 

f to be legal representative of the deceased for the 

purpose of the appeal— Practice — Procedure 

'A' In eases to which the Vyavahar^i IVIayukha isapplicible, a woman’s djiu^htor and not her 
^husband is the heir to her property, although hot of the kind bfilongitig to the class of 
} stridhan proper/ 

I- The doctrine that property which has boon inheyted bv a woman should revert on her 
^eath to tbn heirs of the last ra tio owner is not t> be extended to the dovolu-[789J tion of 
Itridhan. The heirs to auccecd an the heirs to the woman herself, though her heirs in the 
Iiasband's tamily. 

I' , The phrase sons and the rest ” in Chapter IV, section 10, placituni 26 of the Mayukha 
^eans merely “ sons, grandsons and great-grandsons/’ and the phrase “ daughters and 
l^erest** inplacitaU, 23 and 24 means “daughters and their issue” as contrasted with 
** sons, grandsons and great-grandsons/’ 

As regards property which does not class as woman’s property in the technical sense, 
^Ij^^'sons and the rest ” lake precedence over the “ daughters and the ro.st.” Failing both 
^ns and daughters the heirs to “ stridhan proper and “ stridhan improper ” are identical 
^Attve that as between mile and female offspring the latter have a preferential right as re- 
llards “ stridhan proper/’ while the former have a similar right as to “ stridhan improper/' 
The author of the Mayukha, like the author ef the IMiUkshara, does not regard tht 
^immeration of specific kinds of stridhan in the old Smriti texts as exhaustive. Ho include? 
^nder the name all that Jiiy law becomes the proport^of the woman, only (unlike the autfioi 
the Mitakdhftra) he distinguishes the specific kinds enumerated in the texts from those 
^ibxbh are, not eo onunxerated for purposes of inheritance. In doing this it seems quite 
Able to lay down that, as regards that class of property which is emphatically woman’s 
expressly so named by the old sages, the female offspring should take prece. 
Ihe wale; while as regards that which is not such, the general preference given 
female by Hindu law should have effect. On fihe other hand there ic 
relations any similar distinction should 
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^5‘'V'‘'''tJndor tho rule of Buooesaion above atated, tho woman is of 

^devolution. It ia to be remembered that the property with wjjjml'the tule in question 
^ideals, is not merely that which iho woman obtains by inheritanoSt but may i include thal* 

' wbicli has never belonged to her hush.md or any other relation, either on the husband's or 
the father's side, but is her own original acquisition. Such properly is the woman’s pro- 
perty ; it is not the husband's property. Why, then, should ?t go on her death to any one 
except to those who are the womiiu's heirs, and how cau the rule about the last male owner 
bo made applicable lo such property at all ? 

A Hindu wife obtained a dcerco against her husband for maintenance. He appealed, and 
while the appeal was ponding the wife died, leaving two daughters. The question then, 
arose whether her husband or his daughters should n*present the deceased in the appeal. 

Held, that the daughter.s of the deceased were the legal representatives for the purposes 
of the appeal. 

This was an appeal from an order passed by E. M. II. Fulton, District Judge of 
Ahmedabad. ''I 


The plaintiff sued her husband to recover arrears of maintenance and also' 
to obtain an order for future maintenance for herself and her two minor 
daughters, Divali and Kukmini. The Sid ordi- [760] nate Judge awarded the; 
claim, directing the defendant to pay the arrears and to couiinue to pay,' 
maintorninee in future at a certain rate. 

The defendant appealed, and pending the appeal the plaintiff reooveradp 
the amount of the maintenance on giving security in execution of the decree.' 
Before the appeal came on for hearing, the plaintiff (rosponclent) died. The 
appellant (defendant) then applied to liave lier (the respondent\s) surety placed 
on th*^ record as her representative, hut the application was refused. , 

Tlie appellant then applied to place on the nccrd the names of the res* 
pondont’s tw^o daughters as iiur representatives on the ground that tljey weroj 
entitled to succeed to iior sUidkrm, if any. This application was also refusodd 
the Judge being of opinion that under the Mayuklia, which was the authorit^^ 
applicable to tins case, the daugntor inherited the Htridhan of the mother only'^ 
when it belonged to ono of the six classes specially mentioned, and that the , 
right to maintenance, which was trio alleged atridhan in this case and which 
was the subject of tho appeal, did not lielong to anv of those classes and, there- 
fore, did not descend to the daughters, but tu tho husband. In his judgment ^ 
be said ; — 


I 


“ Before the hearing of the appeal which her liusband liad brought she 
(Bai Rewa) died, lie then applied to have her auiety made respondent for 
the purpose of carrying out the appeal, hut tho application was refused 

“ He has now applied to enter tho names of tlie deceased’s minor 
daughters on the ground timt they uio entitled to succeed to her Uridhan M 
has any. ft is not, howxwor, alleged in the application that any such Htridhar^ 
exists In Gujarat, according to tho Mayukha, t.he stridhan to which 
daughter is entitled in preference to other lieirs is tho six-fold property specialty ^ 
enumerated In respec/ of other*iproperty, the husband apd not the daughter"!' 
are the heirs, the presumption being (in tho absence of allegation or proo|‘ ' 
the contrary) that the marriage was in one of tho approved forms. ThesubjeV; 
matter of this suit, namely, money to winch the -wife may have boen entitL.^v; 
as maintenance, is property of i liat other kind of which the husband is tho beS ? 
£ 761 ] The daughters, therefore, are not the legal representatives of 
for the purpases of this suit/’ 

The defendant appealed against this order. 

Gokulda$\kis Pank.h for the Appellant The Judgo was holding 
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respect to the property in dispute. The sura awarded for the ranintenance 
a female may or may bob bo included 'in the cadegory of s^r^d!/^an technically so 
called ; still it is s^nrfAan,*and being stridhan the persons entitiod bo succeed to 
it are her heirs and not tlio heirs of her husband — Vyavahara Mayukha, ‘i 
Ch. IV, sec. 10 , pi. 24 — 28 . The Mayukha is nob quite explicit on bite point, ') 
For the purpose of determining whab is meant by'tho expression “ legal repre- 
sentative " of a female, the passages from the Mitakshara and the Ma>ukha , 
bearing on the point may be read together. 

Ohimanlal H, Setalvad for the minor Respondents (the daughters) ■ - We 
rely upon Vijiarangam v. Lakskumayi, 8 Rom. If C. Rep., 0. 0. J ; West 
and Biiblor, pp. 150, 151 ; Banerji’s Law of Marriage and Stridhan, p. 443. 
The words in the Mayukha are put) adayah (sons and others), that is, fconsand 
other heirs succeed in the case of a non-tochnical stridhan. This excludes the 
idea of daughters coming in. There is a distinction as to succe.ssion in the case 
of a technical stridhan and non-teciniical ^ndhan. The amount of stridhan 
being not a technical stridhan, the daughters cannot succeed. In the present 
, case there being no sqiis, the husband is i.he heiruf the deceased. The daughters 
■ being expressly excluded by the expression puiradayah, they cannot succeed 
. Under the rul«s relating bo non-teclinical stridhan, hut they may come in as 
- heirs bo such property under the general law relating to inheritance if there is 
Iho other heir in existence. 

^ Telang, J.: — Thequestion whicli directly arises ni thi^i case is as to the 
^ 'person entitled to represent a deceased woman in an appeal tiled by her hus- 
! band against a decree for maintenance obtained by her. The right .bo such 
v": 'representation would depend on the rigid, ol inlioritance. And the maintenance 
'■^’monoy being admitted on both sides not to bo of the clas^ callofl “ stridhan 
;i [ 762 ] proper ” by the Vvavaluir.i Mayukl^a, wiiicli is the authority applicable 
\4to the case, tlie question to be decided assumes this lorm : Is tl>e husband of 
va deceased vvoraan, or her daugbtor, Mio preferential funr, according to the 
r/Vyavaliara Mayuklia, to tlnii woman’s propetty, nob being property of the 
kind which classes as “ stridhan proper ’’ ? 


The solution of this question depends* on the true construction of the ■ 
."Vyavahara Mayukha, Chapter IV, section 10, placitunr 26’*^ a passage which ' 
must be at once admitted to he extremely obscure, and wliich two of our most 
important text books on Hindu law have proposed to interpretin two absolutely 
■ ' irreconcileable ways, in West and Bu'nier’s Digest, pp. 150-1, the ’'opinion ' 
/'•, expressed on tho point is identical with that whicli in Vijiarangam v. 

]' Lakshuman, 8 Bora. H C, Rep., (O. J.), at p 2G0, West, J., put forward when , 
|::)-/h0 spoke as follows in regard to the construction of that passage : “ Inherited 
/V property, Nilakantlia savs, theugn it \s stridhaii, nor, being one of those kinds 

• Placita and 26 of tho chapter of tho Mayukha referred to run as foUo\vs ; — 

24. This right of inherit nice, of daughl-'rs and the re>l, in the mother 'a pr'^porty, exists 
only Ui tho wealth given before the UMpUai tire (Adhyagiu), 
rind ni the bridal procefision, (Adb\ avahanika) and the (f^her 
(kuidi.) aiiove recorded in the texts (par.isi. 1-2-3) speufyiug 
woman’i. property ; for, if relating to all wealth in which their 
■ mother has any property, it would go to set jiMde tho-j' texts 

(liniiting it to six.) 

However, the text of Vajnavalkya, “Let sons divide equally both tin (.fbvls and, 


Jy The right of tlio daiigh- 

V iers and their issue, v.V»n- 
fined to the six kinds ef 

V property* 


f 


Woman’s property is an 
;,r exception to the general 
;■ right otaODS.. OLIX, 

'' I . C '*1 ^ 


the debts, after (the demise of) Iheir two paroMl> *' . jci.u,cs to>; 
(what is) acquired by the act of partiiioy and th.'* like with thoj|^ 
Gxcoption of that declared in the above i. xts ( is woman’s ! 
property). From thin it is clear that, if there he daughters, the 
sons or dihor heirs even succeed io the mother’s estate, distinct 
(as TOman *8 property.) , \ 1 
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of .sirid/ia^i for which express tox'cs proscribe exceptionai modes of d^scenfc, 
f' goes, ou tlio vvoin Ill’s doaDli, to bar sons and tlio rest, as if slie wore a male, 
and this too notwitbstuiding ho.* having loft daughters (Vyav. May., Ch. 
?.<' IV, sec X, pL 'i6). Tiie passage which sets iorth this doctrine being somewhat 
obscure in Mr. Borr.i hiilc’s ir.inslation, it ruav he as well to say that its true 
purport IS this: -“It is clear [763] that although there be daughters, the 
hons or other heirs still succeed to the mother's estate, so far as it is distinct 
from the part already described (as subject to peculiar devolution under texts 
' , applicalilc to particular species of stndhanY*. 


On the other hand, ]\lr. Mayne s.ivs that “it is very questionable wliethor 
Nilakintha me int anything of the sort," and lie stati s Ins own interpretation 
of Nilakanthas views in tlio following words: —The meaning of this appears to 
me to he, the mother’s ostme .lootj not descen i accorriing to the rules appli- 
cable to stridhan ; hut is taken by such heirs, being sons or otherwise, as would 
. have taken it, if the accident oi its laliiiig to a woman had never occurred. 
Where, therulore, the propirty had come to tno mother from a male, it v\muld 
return to the heirs of that male." On t.h'» best coiisi(Jeratiou that we have 

been able to bestow on tins subject, a is have lieeii compelled to come to the 

conclusitin, that neither of these interpretations of the Vyavahara Mayukha 
is correct. 

Dealing first witli Mr. Mayno’s view, we confers, we are unalile to see in 
tliexjpinion of Nilakantlia anything vvliatover to show that he regaided theji 
devolution of property on a vvoman as an “ accident," or that lie adopted the 
doctrine that on ihat accident ceising by tiie death of the vvoman, tfio property ' 
shoul'^ revert to the heii'.s of the list main owner. This doctrine of reverting 

; to the heirs of the last m tie uwnei 1 ?^ van wfiicii nowhere expressed, as far 

as we are aware, in oilher tiie Miiaksiuoa or tiie Aiayukiia, It appears to be a 
doctidnt3 oi dirmitavahaiia. And although, in consequence, j)rohahly,of the early 
‘ Privy Council u’ecisuns pumuunysd in I'iengal ca^.c^ intvnig been applied to cases . 

' arising in other piovinces, this theory of i everting has been authoritatively 
' laid down in one or two other instanee^, wo do not think that it is necessary 
or allowabb) to introduce tfiat c^mcopti .ui into tfie tiioory of UridkaUj without 
some basis for it being ftjund in tie. (uigmal auLnontu)>,. We are not aware of 
any sucii bisi^. On the conlraiy, we are of C'puiii>n tliat Niiakiiiitlia, at all 
events, di.-icards that conception in one pas-,ag(i in (deal and express terms. In 
Chapter J V, section 10, placitum ‘.id, in dedmg wiiii the devolution of stridhan 
■ill default o! the [764] husb.ind, Xilakantli.i .>>tates the view of the Mitakshara, 
which migiit ne supposed to he tnat it goe^ to the riu^haiid's relations as such, 

. and then proceed- to point imt tiiat -uch a supp.j.siti.jn ^(njbi ho incorrcK t, and 
tinaiiy lays it d»vvn tliat the Mitaksliara mu'^t la? const rued in a sense identical 
: with his o’.Mi opinion, winch is tint the hoiis to succeed are the heirs to the ’ 
woman hcjsjilf, though rier !ieir'» in the hu^hand's family, lie expressly refers 
to the general rule li.ud down by Mann in (Jhapter IX placitum 187, and deduces 
from it the conclusion, tliat it is pnqiincjuitv to the deceased which creates the 
right to take the prui'ei t> of the deucased It appears to us that this conclusion 
and the ground-^ on which it 'i>. iChtetl are irlike inconsistent with the theory 
y propounded h> Mr. iVlayne. Again, it is to Ijc remarked that, ou Mr, Mayne's 
, construction,, as far as wo ate alile to make it riut with precision, the phrase" 

’ used by Nilaljiantha “ tliu sons or other heirs," wliicli Mr. Mayne paraphrases : ■’ 
:;by “ such fieirsi being sons or otherwise," ss not to be understood as expressing ^ 
the relationship to the mother " whose estate is in question, but to a previous 
'male holder. Unless this is so, cannot porooivo Iiow bho theory of a - 
reverter can be spelt out the pasaago under djsouteion. Bbt ^ ^ 
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true interpretation of Mr. Mayne’s, vifew, we are bound to say that it is, in our^ 
opinion, enbWy inconsistent with the actual language iuiio used by Nilakantha,, 
which necessarily re^Juires that the relationship of “ daugli + *jra *’ on the one. 
hand and of “ sops or other heirs ” on the other, must bo tvacud to the same 
propositus, viz,, the “ mother ” vs^hoso estate is in question, Furtimr, it is not, 
unworthy of note, that? as expressed, this rule of Nihikantha, on Mr. Mayne’s 
construction as above interpreted, can only apply wliere a woman has succeed- 
ed by inheritance to the property of a previous holder, to the exclusion of the 
other heirs, being sons or otherwise ” of such previous holder, l iut, uuiinarily 
the only case in which such an exclusion of sons, by a female iieir would 
occur, would be in the case ol property descending, as siridhan for example, to 
one .vomari fAnn her niotlier or grandmother. If there are other cases, rboy 
must bo very rare indeed. Jf so, this passage affords an extreinely narrow fuua- 
dation, if it affo.'^ds anv foundation at all, for a rule about a loverter to the 
[765] heirs of the last male holder. On such gn^unds ms these, wo arc 
unable to accept the iuterpiotatiun put by Mr. M ay no on tiic passage under 
consideration. 

As regards the other interpretation, it must ho observed, in the hist place, 
tiiat we arb told in the Digest itsoll, that how the rule “is to bo worked out in 
detail 18 not laid down.” And it is obvious that at the very outset we are en- 
couiitQfed by a dillicult-y. Tlie list of heirs referred to for the purposes of the 
rule comprises a widow. Wlien, thciofore, the rule is to bo ag.plied to a female 
proposirus, a inodilication of this becomes absolutely o.ssentiHi, and tho sug^ges- 
tion has then to bo matie, that that woid should he taken to signify the analo- 
gous rolationship, and must bo liold to moan •‘'}lU.'^b;ind” ic i :) t pin|ci(Sof 
this adaptation of the rule. Tltis, we conless, appears to us to l?e a great diffi- 
culty, and wo are umible to recall any smnlar case cf rlic u.su w any of our, 
books cjf a class name with the word ‘'adz,'' i\ic., wfiotc any similai m ..cl location 
found to bo necessary. Secondly, it i.s to be noted, thal the w (.rds “as if she 
were a male” are izu/ Niiakantha’s. We preshme i hat they aro introduced aa 
explanatory of the phrase *' tlie sons and the rest,” which is understood as refer- 
ring to tluj wholo gioiip of heirs of a separated male houseliolder from “soi:is*'\' 
down to the end of tlie so callod 'compact serie.-.,” Wo Khali, in the sequelil 
show l>hat it i.s unnecessary to mt.erjirot tlm words*' ilie sons and the rest” 
with reference to the list of heirs of a separated houseliolder. Jiut here we may , 
point out one slight chfficulty nj adaitiun to tluit already indicated in tlie way 
of that interpretation. The whole succession ol hcirt; comprised under that ' 
phrase is not, in fact, grouped together as one class by the Vyavahara Mayukha 
in the place whore it is first laid down lor its pnncijial and direct ijurpose.' 
The lineal male descendants, w lio come at the head of that line c>f succession, are 
dealt with separately and by themselves i.ndor the head of unobstructed herit- 
age, whicli is laid down as a seprrato branch oi heritage. The succoBsion of a 
widow and tlie subsequent heirs is dealt with separately under tlio head of 
obstructed heritage, and m the Yyavalmra Mayukha itself these two pints of. the 
line of suociossion aVo separated by a discus.sion of questions connected with 
partition and with imparlihlo pro-£766]']iorty . We do nut think tins ciicum- 
sfcance to be by any meaiiM gonciusive, but we linnk it is of some imporPmee in 
deciding whether, as supposed, Nilakantba had in mind an ideal gioup wlnchiia 
has not himself described or treated of as one integral group any where tlbc. 

We think that, looking at the whole couisc oi Ihtf dis-cussion M wJiich J 
Chapter IV, section 10, placitum 26, forms apart, the ilua.'-c &on.s and the ] 
rest” has really a much nairovCei scope and extent tlian is attiibutecl to it in^ 
the i0terpjC5&taiiohs prpppsed by Mr. Mayne and, in West and J-luhlcr's Digost;,^! 
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& phrase appears to us to mean ‘‘sons,* grandsons, and great-grandsons” and 
|ho more. From placilum 13 of section 10 the discussion commenoos with 
respect to succession to a woman’s property. And down 'to placitum 27 various 
i points relative to siicli succession as between the offspring of the deceased 
P woman inter are considered. In some cases, it is said the male offspring or 
l-sons inherit jointly with the female offspring; in others the latter entirely ex- 
dude the former ; in still others, the former exclude the latter. This will be seen 
!?■ to be the main topic discussed in the placita referred to. Doubtless some minor 
matters are also considered. But that is the main point. And after exhausting 
' that part of tim discussion, Nilakant.ha, in the later placita from placitum 27 on- 
wards, proceeds to deal witli the rights to woman’s property of other heirs^than 
the lineal descendaTita. mule or female, of the deceased woman. U seems to us 
t’ that this general view of the scope of the different parts of the section under , ,, 

( consideration .shows that tiie phrase referred to is probably confined in^ its in- 

I tention to the limits above indicated An examination of the placitum in detail 

/ supports that conclusion. Pl/icitum 13. lulvorting to two particular species of ^ 
lays it clown that the woman'.s “children” succeed to it. Down to / 

‘*V placitum 16 this gcncM'al rule is explained and certain distinctions and modifi* 
i; cations are stated. In placitum 17 a rule is laid down about another of the /, 

1/ specific classes of stridhan, givirjg it to the unmarried daughter alone. In / 
p; placitum 18 aU classes of woman’s property other tluiri Diose spocificallv pro- /’ 

I'' vided for in the previous placita are dealt with, and said logo to the daughters. 

II The subsequent placita dosvn to placitum 25 ststu the necessary [767] details : .■ 

;K connected with that topic, and in placitum 25 it is distinctly j^ointed out that . ' 
ft; all those rules relate to stridiian technically so called. In pliiciium26 woman’s 

fy" property not of the technical class is dealt with, r‘-d it is said tliat bore the sons' ;> 

^"^ ..and tlie rest take it even if there ar(» daughters, iffacitiirn 27 then proceeds to v 
r give the rules regarding the devolution where thorn is no offspring of either sex ; /■ 

/ thus further implying what has been already shown, that the previous placija 
were intended to deal only with tiu respective rights of offspring male or female,' 
i where they exist. ' ^ 

;)i 

Again, if we look at tiio use of the word “ adi ” in the course of this dis- 
feussion, wo shall find the same conclusion strengthened. In placitum M we / 

■f have the phrase “ dauglitors and the rest ; ” in default of them wo are told son 
% are to succeed. Clearly the word adi there must, in uur opinion, ho firnited to 
the issue of tlie daughters in tin*, sense el^ewhcro explained. In placitum 23, we 
if havetiie phrase “ daughtei's and the rest ” again ; and again it can, wo think, 
be only interpreted m t'ho limited .^cn so here indicated. Wo have in tiie sanao ' ; 
placitum the phrase ” sons and grandsons and the rest take the ])rf>perty,” and 
the autliority cited for the proposition only roler.s m ten.os tu “ soma.” It .seems,' 

; therefore, to follow tlut. the phia^e there can only mean “sons, grandaona/w/, 
v/and great'grandson.s. ” Again, in phicituin 21 wo have “ db.ugliter.s and thQ:f| 
i.reat” once more. Ajid the context shoAs tloit that m jans daughters and their A.| 
;? issue as contrasted with sons, grandsons and great-grandsons. Lastly, wo havo ff; 
i ** sons and the rest” in iilaciMim 26 And wo can see no reason why the phrase .y 
S^should bo construed diffeionlly from “ .■-on,, graridsuu.-^ and tiie rest ” in plaei-'h- 
/turn 23, while on the other haffd the whole conttjxt, we think, requires that '/. 




i construction to be adopted. 

W Again it*is to be observed that the rule under consideration is , deduced 
the author of the M:iyiikha from the text of Yajnavulkya quoted in plaoitun^ y 
26, in which only sons are named. That text, in its application to the estate off; 
the father, is quoceri by the Vyavaliani Mayuliha at Chapter IV, section 4 f 
- plaeUarol? Tba.!. paH»a^» (Mscttrs 
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unobstructed Heritage, and is, therefore, confined to the rights of the lineal 
male descendants — sons, grandsons and great*grand-[768] soma. Tt has nbffl 
connection there with the succession of the heirs comprised in the “ coinpaotS 
series** beginning^with the widow. That circumstance also atipears to us toS 
afford some indication of the limits within which the meaning the word adtS 
in placitum 26 must ba^bonfinod. M 

It would thus appear, that in the passage under consideration, Niia- ' 
kantha intends to lay down is that as regards property which does not ri . 
woman's property in the technical sense, the * sons and the re^fc " take j i , ^ - 
deuce over “the daughters and the rest.” The question, however, remains 
to who are the other heirs to sucli property, failing both soris and daughters. On 
Mr. Justice WEST'S construction, no doubt, as well as on Mr. Mayno’s. no such 
^ questio# would arise, as the whole of tlie series of hoirs defined elsewhere are 
thereby held to be the series of heirs to a deceased woman. But on the con* ' 
struction now put forward, it seems to us the answer to tbs qucbtion above \ 
formulated must be that the heirs to stridhan proper and 5/rid/ia/i improper are I! 
identical, save that as between male and female offspiing the latter have a T 
^preferential right as regards stridhan proper, while the former have a similar 
right as to stndhau improper. It must be admitted, no doubt, that 
there is some little dilliculty cieated in the way of the adoption of ,', 
this view, by the circumstance that the Vyavahara Mayiikha in dealing with 
the later stages of the denolution only mentions stncllian proper, whereas on this ■ ’ 
view one would expect that lie should there mention boMi classes of stridhan „ 
This is trim, hut wo think the diflicultv is not rnsurmoimtable in the case of a 
work constructed as the Mayukha is, when it is reiTjeralmrod that the author’s , , 
aim throughout is to evolve his propositions from the tex'sof oKler wi-ifors. In / 
this particular case, for instance, wlnie it is true that in placitum il’i tlie rule • 
> laid down rolatos in terms unl> to stridhan proper, tbfujgh on thn view' hero ox- 
' pressed it is really intonded to apply to both cinssc' of ^iridhan, still that circum- J 
; stance ’may be said to he to some extent explained by this, that that placitum is 
» only a reproduction of a text oi Yajiiavalkya with a short introductory com- 
V rneiit of Nilakantha’s, and no more, As Nilakantha understood that text only to 'v' 
! ' refer to stridhan proper, lie could only use it as an authority for a proposition 
[769] limited to that class. And if ho does not go on at the same time to point 
out that that proposition should also be applied to stridhan improper, this is ’ > 
probably because ho must have suppe^^^ed that as he was laving down no other ' 
" rule about it, this general rule must be treated as applicable; and further v 
because he probaldv thouglit that he liati to all intents and purposes already 
0 indicated that the difference between the linos of inheritance to tho two edasses ! 
i;: of was limited to tho one ])oint already mentioned by him in that i 

|v'connoctiou. Indei oiidently of those considerations we think that as we have 
^‘hereto find out a rule for the devolution of one class oi stridhan, where no . 

express rule is stated in distinct terms, it is more likhlv that the author 
;; intended it to be found in the rule laid down as regards another species of tho 
" . eama genus of property, especially as all the species of that genus are dealt 
with in one and tho same section, than that he-intended to refer us for guidance 
to a rule laid down as regards an entirely different kind of property, the ' 

succession to which is laid down in an entirely different section ’of the work, ' 

and laid d®wn in a manner which,* without modification, is achiuttedly not 
applioaHie to the species of property here under considefatior. If the latter j 
; rule was intended by Nilakantha to be applied in this case, we think we might ,y 

I; fairly exp^t that nauch more explicitly than it has boon in fact in ^^ 
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On f^onoral f*rounds, too. wo think it may bo said that the rule, aa now ^ 
stated, is in harmony with the doctrinea of the Ma^ukha. The author of that 
work, like the author of the Mitakahara. declirioa tolookhpon the enuinorationa 
of specific kinds of stridhan in tho old Smriti texts aa exhaustive. He includes 
under tho name all that undor^the law becomes the property of the woman* ; 
only, unlike the author of the ]!flitakshara, ho distingiilshos the specific kinds 
enumerated in the texts from Ihoso which are not so enumerated, for purposes 
of inheritance !. In doinj^ this, it seems quite ronsonablo to lay down that as 
ro{:jards that class of property which is emphaticallv woman’s [ 770 ] property, 
being expressly so named i)v the old sagos, the female offspring sliould take 
precedence over the male ; while as regards that, which is not such, the general 
preference given to the male offspring over female by Hindu law should have , 
effect. On the other hand, there is no i>hvious reason, why in the case of col- 
-lateral relations any similar distinction sliould be maintained betweea**lthe tvvo I \ 
classes. Of course, if the woman whoso property is in question is not to be 
treated as a fresh source of dovolufeion at all —which is Mr. Mayne’s view as 
regai'ds stridhan improper — all these considerations are beside the question. /. 

But, apart from the points already discussed, wo confess It seems to us \ 
that once vve recognise tlu' woman’s ownership in th(» property in the way it is 
recognised hy Nilakantha, it is a matter of cours(! recoi.;ni dug her as a fresh 
source of devolution, unlo.-^s some powerful con^dde‘'atio^s can l;e urged on tlio 
other side We can see none sudi here, but rather tho contrarv P''or it must 
be remembered that tiiu property with wl)i(Ui tho rule in qui^stivui deals is not 
, morel V that sviiicn t'he woujan ..I'itains hy inherit tnoe, hut may include that 
which ’IS never holo:ig^d t ) her hush.iufi or any otlier nilation eitlier tin the 
husband’s or the father’s ^ide,. hut is ii u' own orip/nal acquisition, Ch. TV, soc. 

' 10, pl.3 — 12 ; ftr-okes. pp 90 -102. S»i.;n property is tlio woiruiu’s proporty ; 
it is not the liushand’s prouertv. W’uv, then, should it go on her death to any 
one except to tfirne who are tho '.vonian’s heirs? And how can tho rule alioilt i 
‘ the last male owner he made applicable to such property at all ? / 

On these grounds we are of opinimi that tlio daughters of thedocoasod Bai t 
,'I" Hewa are ht^r legal represoutatives for fiho. jinrno-.us (»f this appeal, and th^yA, J 
'^’-therefore, the order of tho 0 >urt htdow should tie reversed and the appeal i 
^ remanded for dispostlhs i.he lower Court. Co^ts to abide the re-^ult. • T 

Order mvet'sed 


NOTES. 

[ 1. Ffir 7 i*^n-t'‘rlnnc;q vtndhan th.* has to fn‘ from t)»o woman; — 

(1890) 5M.I. 'T.. P7j ; (1907) .‘11 IVmi., (danghn r’s ‘WtuiUMo Pombay) ; (lOO.Si b Boui. 
r, L.R.. ‘ill , (]0o:i), 'M Bom., (m-iP-r. preftTrod) , OW. til li'OM., 709 ; (1490) 19 110 

at 119 . (1909) ib All., 16S, Stje aPo (iOU) H B'.m T;.K. b f; (lUlli) 1,03., r>57 iNTafipijr); 
(1909) t'. N L.K., 9 , (19US) 1 K j. R . 3l ; (190.s) i S.L R., .VJ. 

i. The Privy CcuiK'il in (lOOr.i All., 40s advertrd to the diCfortTice between tho 
Mayukha and the Mitak^duir ». a'. reR.irds t(* prop.'ftj inlK'nlcd by a woirian whe- 

t’’ ther'from a male or a fotriaio. J 

K- 

to.'';, ). 



• Ch. IV, sec. 10, pi. 2, Se^j Stokes Hmdu Law J^ooks, p. 98. 

' /i:,. t Stokogi., p. 104 (pL 24) ; and Sloke.s, p. 105 (pi. 26),. where a word in the original is 
emitted in the see Mandii||H Mayakha^ p, 
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[771] APPELLATE GTVTL. 

The 19lh October. 

Prksknt : 

Sib ChauIjKS Sargent, Kt., Ciiiep .lusTiCE, and Mr. Jttstick Candy. 

Govind Venkaji Kulkavni (Original PlairnifT) .Appt'niin), 

versus 

Sadashiv B harm a Shot and another (Orifjinul Dofc mJ n.i Uojipondenta : 

Encroaohme'nt on land — Injunction — Damaqtis - Legal rights of oivrinf of iqnd — 
Owner not compellable to accept compensation instead oj revioval of encroachment. 

In a suit to recover land adjacent to a temple belonging lo the deferiviauts, on which land 
the defendants had encroached by building voraud ah'!, the lower Courts found that the land 
sued for was the progeny of the phiintifl subject to the dofniidants' ngbt of ru-cess to the 
temple, and directed the defendants to pay compensation to the phiintifl for t.h<. eu<‘j*cachincnt. 
The plaintilJ appealed to the High Court. 

Held, that the land being found to hr tbci plaintiff’s, the Courts oould T,ot coinpd him to 
part with his legal rights and accept compensation against his will, however reasonable it 
might appear to bo. 'Pho defendants w'ore accordingly ordered to roTxiove the verandahs 
complained of. 

This was a socornl appoal from tlio decisiL'-n of Dr. A. D, PoIIom, Disf.rict Judge 
of Belgaum. 

The plaintiff sued to estiblish Ins titic’to and po^srHsion of oerbain 

portions of land adjiioont to a temple on winch land blm Joiendants liad 
encroached by building vonuidabs ; t ho temple bolmiging io the defendants, and 
the land all around it belonging to the plairr<ff. 

The defendants denied plaintitrs title and pleaded limitation. 

The Subordinate Judge found tliat tiie land in dispute belonged to the 
plaintiff’, and directed the defendants to pav compensation to the plaintiff for ' 
their encroachment. 

Plaintiff’ appealed, and the District Judge having found that the ground 
ztuiid the temple belonged to the plainl.itl, subject to defendants’ right of access 
to and of using the temple, passed a decree in the following terms : — 

‘ I vary the decree by finding that plaintiff is the owner of the land in 
dispute on the north and east sides of the temple as claimed in the plaint, and 
by awarding his costs throughout. I otherwise confirm the decree.” 

[772] The plaintiff preferred a second appeal. 

Balaji Abajijihagvat, for the Appellant. 

P. M. Mehta (with B. N, Bhajekar), for the Bospondonts. 

Bar^ontN c. J. : — Bc/th tlie Courts below have found that the land in 
question belongs to the plaintiff’ ; hut subject, as the Court of appeal has found, 
to a right of access to the temple, ^Such being the findings as to flu* property . 
in the land, the Courts could not compel the plaintiff* to p.vrt with his legal 
rights and accept compensation against his will, however , oasomiblo it might 
appear to be. ' 


* Second Appeal, Ko. 429 of 1891. 
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We must, therefore, reverse the decree of the Court botbw!^i ,exceiit ai3 to the 
jirder as lo costs, aud order the defendants to remove the verandaibs complained 
of by the plaij|tilf, liefendants to pay plfiintiff his costs' of this, appeal 
i v Decree reversed* 

J:' N,B , — After the High Court’s jufilgmeut wjis delivered, the plaintiff presented a petition 
pf review prating for a direction indha decree' f-'i* delivery of possession. The Court, there- 
upon. on the 20th April 1803, amernh'd tlu* ihit-rt c by adding “rtnd to restore possession of 
the land to plaintiff ” after i,he words “ romovv» the verandahs complamod of by the plaintiff/* 


NOTES, 

[ See also (1904) 28 Bom., 293. ] 
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APPEI.LATE CIVIL. 

The 19th October, JS9^. 

Pkesent : > - I' 

Sib Charles Sargent, Kt.. CiiiEif Justice, anu Mr Jisticb Candv. 


I ran go wd a. 


.(Onffinai Defendant) Appellant 


vSeshapa (Oriunul PlaintitT; RoKponderit.’^ 

Practice— V ^ecdure — SuU Jnj dveree- Judder to oeclaro n house subject to attach, - 
ment i?i execution as bring tJie property of the j nr? gme7i* debtor -Decree for 
plaintiff on ground that }vdg<nrrrt defitor, though not the oumer of the "'f‘ 

house, had an attachahie i7iL> *<.',{ in rt as p> nnanmt trnant -Cour} :V 

c<innot make out a netr case for platnU ff l4 

The plaintiil’.s c i‘-c being th it a (''‘rbioi ii'^f \v:i . lln* ,ib-rlutc i>roporty of his judgment- . '.•r 
iebtor, and that, therefore, hr iliie pbihi ih • w • ^ cutitl-'d m .^ftych it ni execution of hifl ' iV:i 
Jecree, the Subordinfile -judge found that th** jLidg}j,.-n{-(!f btor wa< not tlie owner of the house,' 
mdrejeeted the plaintiff's t'bii in. Th'^ Ap: « !ial* i'-e.r' lie Irl that (though th*‘ judgment -debtor ' 
A-as not the owum’I hr bid in atno-bunb m th* hoe^e a- permanent t»*nant, and <S ^ 

mowed the pliintirl’s claim. On ajip.Ml to tlo- i’u^h Court h-.’' the <lLff*n«iant', .if,' 

[773] Ilrld, that the order of tl.'O Appcliaie Cnnct made out an entirely now ease for the 
plaintiff which he had r.ot made hinisoif at an', pefi..d of the In il, and th.it the decree of the,nV.'‘‘ 
Lower Api>ollaLe Court should Im ro,vr‘-i(I. 

BBCONB APPCAL from tlu' (ieulsioTi of liHlnidur KHshinath Balkrishna 'vi. 

Maratlie, Enst Class Subordimito -lunLi**, with appullato powers, of Dharwar; 

‘J... ^Suifc to scr- aside an order ronmving attachment. ' 

: Th6 plaintitT ulluged that fie fiarj obtained a decree against one Sangab?' 
basapa and in execution thereof Q.ltdclifjd the liou.soin dispute as the properijy/of tA''. 
3anganbasapa. The doiondant, t.bertuj)on, presented an appli<j|^fcion for 'th^ 
*einoval of the attachment on the gioiind tliat tiio liouse belonged to him and i’; 
lot to Sanganjbasapa and gi^t iin order for the removal of the attachment. . 
ilaintitr then brought the } esent suit to sot aside that order and for a deolara-^^!" 
.ion that the house was liable to be attached and sold as the property of 
Japganbasapa in^efeeution of the plaintifl'^s decree agaiPsl..b'i|ClKV; 

• Bcjcon^ Appe^al, No. 744 of 



■sBs?Aj>A [18931 •;■: ■:LL:».-i7'fid®7| 

Tha^ dii^6b^^t alleged that the house was Yiis ancestral property aiiidf§> 
Sanganbasap^t hiS' tenant ; it was, therefore, not liable to be attached and Bold;/il 
for Sanganbasapa's debt. 'jfi 

The. Subordinate Judge found that the house was not t^property of \'| 
Sanganbasapa, and that, therefore, it was not liable to l)e sold in execution of the 
plaintiff’s decree. 

On appeal by the plain till that SanganbasapA was the owner as admittedly J, 
he was in possession, the Subordinate Judge witii appellate^ powers found that / 
the hoUi^e belonged to the defendant, who had reserved to himself a right to ;i 
rent only, that Sanganbasapa was perinarmnt tenant, and that permanent ! 
tenancy was “such a title as the plamtifr rnuat he permitted to attach and i 
sell.” He, therefore, reversed the decre'o of tlie Subordinate Judge imiking the 
declaration sought ior by the plain tid 

The defendant preferred a second appeal. 

: Ndrayan Ganesh C kandavarhar , for the Appellant (Defendant):— TI jo 

plaintiff did not allege in his plaint that his judgment debtor had a right to 
live in the house as^a permanent tenant, and that that right should be sold in 
execution of the dt^cree. His case was that his judgmttnb’debtor whls absolute 
owner of the [774] pr<>perty, and that the right ol absolute ownership should 
be sold. The first Court rightly rejected the claim. The Lower Appellate Court ^ 

, was wrong in making out for the plaintiU a case which was never alleged by 
him and with respect to which no issue was asked for in the first Court. The 
lower Court could not dispose of the case on a ground not raised in the plaint, 
in the issues or the pleadings. 

Vishnu Krishna Bhatavdekar, for Iht- Plaintiff. 

Sargent, C. J. : — The plaisUiff’s ca.-,o' as made ty his jdaint was that he 
was entitled to attach the hr>uso as tru^ absolute juoiicrty of Sanganbasapa, 
The first issue was Irameci by the Subordinate JudgL im that fissuriiption. and 
the fourth ground of objection in plaint.ilf‘’>j (>wn appeal to the Court below was 
that the first Court was wrong in not hold iug^idiat Sanganbasapa w^as the owner 
of the House. The case Iuas, therefore, beau tried exclusively on the basis of 
determining whether Sanganbasapa was the owner of tiie house. However, 
'the lower Court of appeal has found that, altiiough defendant is the owner, 
Sanganbasapa had an attachable interest in it as a pennunont tenant ; but this , 
is to make an onlirely new case for the plaint ill, which be never made himself 
at any period of the trial. 

We must, therefore, reverse the decree of the Court below and restore that 
of the first Court, with costs on plaintiff here and in the Court below. 

Decree reversed. 
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BOMBAY- Yol. XYin-1894 


ORIGINAL CIVIL. 


The IHth April, lH93s 

rRESENT : 

Mr. Justice Starling. 


Byramji Jehangir Lamna and others Plaintiffs 

versus « 

Ratnagar Jamsotji Ratnagar and others Defendants.* 


Will- -ponsiruction — Gift of income for life with poiver to appoint— Power 
of appointment — Invalid poioer of appointment — Gift over in default 

of appointment — Gift of residue equally between tivo so 7 is and v 

then to next of kin— Co7istriiction, 

A Parsi by his will devised a certain house to his executors on trust after payment of 
repairs, &c., out of the income fhereof to pay the balance of such income to his daughters ; 
Cuverbai and Jerbai in equal moietie.s and after their death to the use of such of the issues ; 
only of the said Cuverbai and Jerbai as they should respectively appoint, such appointment ' 
to affeot their own respective moiety only and not that of the other of them,** and in default ' 
df appointment on trust to sell the house and divide the proceeds as directed in the will. 

Held, that each daughter took half the hou.so in question for her life with power to 
appoint it among her children as she thought fit. Even if the power to appoint had been 
invalid, the gift over on default should be upheld on the authority of Peacock v. Frigout, 
L.R. (1898), I Ch., 61. ^ . 


A Parsi testator by his will bequeathed the residue of his moveable property to his execu- 
tors in trust out of the income thereof to apply the sum of Rg. 50 for the maintenance of bis 
son Ratnagai: until ho should attain 21 years of age and to invest the surplus of such income 
in Government aeouritios, which should be added to the original corpus of .his moveable 
property, fo^he benefit of bis said son Ratna|ar, and upon bis attaining the age of 21 to pay /<;; 
over to whole of the interest, dividends and produce only of the corpus of the whole 

of the moyeable property,** and after the death of Ratnagar in trust to divide the said eorjw# 
of the m oveable property with all its additions and accumulations among the next of kin 







^IW^^SrBatnagair;'"^^ a^oodioil aubseqii^^y ©xebuted 


^ov© b©qu©8t should extend and be applicable to hia son Nusserwanji and thait the executors 
should divide the income of the moveable property between ('9] Ratnagar and Rus^rwan ji 
instead of giving the whole to Ratnagar. The Court was of opinion that under the will and 
oodioil Ratnagar and Nusserwanji were each to have a moiety of the'inoome for their respec- 
tive lives, and that on their death oTie moiety of the corpus waA to go to their next of kiU. The . 
Court, however, declined to mako a declaration to that effect, as Ratnagar, who at the date 
of suit was unmarried, might afterwards marry and have children, who would not be bound 
by a declaration made in this suit. ' , ^ 


Suit by executors for the construction of a will. 

Jamsetji Ratnagar, a Parsi, (lied at Bombay on the 2l8t .May 1877. He 
left a will, dated the 3 1st January 1874, and two codicils, dated, respectively i /v 
the 25th March 1876, and the 20th May 1877 ; and his executors, the plain-ti/r 
tififs, duly obtained probate on the 19th September 1877. . *^3 

The first plaintifi was the son-in-law, and the second plaintiff (Nusserwanji^;?* 
Jamsetji Ratnagar) was the eldest son of the testator. r 

The will, after appointing executors and making certain bequests, ootitained ^ 
a clause whereby the testator devised to the executors a certain house situated 
at Breach Gandy on trust, out of the income thereof to keep it in repair, &o.| " 
and af^r such payments — 

“ to pay and divide the net rent of the said house to and amongst my daughters, Guver*^ ,, 
hai, wife of the said Byramji Jehangir Lamna, and Jerbai not yet married daring the term \ 
of their respective natural life as tenants in common for their sole use and benefit on their 
own respective receipts only, free from the control, debts and marital rights of their respective 
husbands, and after the death of the said Cuverbai and Jorbai to the use of such of the issues 
only of the said Cuverbai and Jerbai respectively and for sucu estate and estates, uses, ends, 
intents and purposes of such issues only as they, the said Cuverbai and Jerbai, notwithstand- 
ing their or her coverture and whethef they or she shall be sole or covert shall respectively from 
time to time by any deed or dw5ds, instrument or instruments, in writing, witlv or without 
power of revocation to be by thorn respectively sealed and delivered in the presence of and 
attested by two or more credible witnesses or by their respective last will and testament, in 
writing, direct, limit or appoint — such direction, limitation or appointment to affect their 
own respective moiety or share only, and not that of the other of them, and in default of such 
direction, limitation or appointment upon trust to sell or dispose of the said house and to 
pay and divide the proceeds thereof equally to and among their respective lawful issue per, 
stirpes and not per capita according to the law then in force relating to intestate succession 
among the Parsis, &c.’* 

As to the residue of his estate the testator directed as follows : — 


“And I give and bequeath all my Government promissory notes or loans of the Government f 
|y of India, Bombay municipal debentures, post bills, or drafts of the local or any other banks, 

1 ^1 money deposited in any such banks on current or fixed deposit [8] account, money lent ohthb^' 
mortgage or security of immoveable properties, ready cash, and all the rest residue an4 ‘'; 
K; remainder of my personal and moveable estate whatsoever and wheresoever of which I may)^ 
I be possessed at the time of my decease and not otherwise dispose^ of by this my will, lifntcf^': 
^ the said Hormusji Dadabhoy Parnik, Dosabhoy Dadabhqy Parnik, Byramji Jehangir Lamne-f 
and Nusserwanji Jamsetji Ratnagar or the survivor of them and the executors, 'administrators^^ 
^ 1 / of such survivors, upon the trusts and for the intents and purposes, hereinafterlppreBsed and^^‘ 
jS?- declared, of and concerning thr same, — that i#to say, upon trust to deposit all iubh Goyern^l 
jnent promissory notes, municipal debentures, post bills, drafts, ready cash, the Ketip 
Bank of Bombay, Limited, or any other bank const jtuted under the Royal charter er ioroied-B 


Indian Companies Act for sate oustod^^ and 
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the mai me nance and education or otherwiso for The benefit of my son, Ratnagar Jamsetji, 
until ho shall attain tho age of 21 years, and in the meantime tn acoiiinulato and invest the 
surplus of such interest, dividend and produce in the promissory notp, of tlie Govornmcrit of 
India or such other securities as may have been guaranteed by siicb (b^vornment , such invest, 
ment to be made through or by the hands of the banks aforosairi in wlrlch the k ucI movoablc 
property may have been deposited at that time for saf(?custod\ as herfinj ibove di retted and 
to be added to the original or corpus of the said moveable [ftoperty for th ? Ij.-m-fit of my said 
son, Ratnagar Jamsetji, and on his attaining the age of 21 years to puy "'v. r to lorn i.lic 
whole of tho interest, dividends and produce only of the corpus of the wliole f‘f t.lie moveable 
property as well as the interest, dividend, and produce of all the acruiuoiaM ^ i , nd additions 
which may have been midti to tho original or corpw.s of the ‘<.tid moveabi.' prn]K>«'S\ the 
manner aforesaid j^r howsoever otherwise made or which may bo then due -ind aocrii tje r* ‘ '. 0 , 
and upon and after tho death of my said son, Ratnagar Jamsotji, upon tru^t t:> cb hvu'r <»v. r, 
pay and divide tho original corpus of the said moveable property with all its te- inniilatMo^, 
lidditioris and furth(‘r interest, djvid»nids and produce aecruod aiid due therron !/• .«i,d among 
all the lawful issues of tho siid Ritn.agir Jamsotji .aeeirding to the <'!• law ii\' :: in 

force in Bombay relating tn intestate succession among the Parsis, but if thi-ro In' ^aily <me 
issue then to such one issue only, hut in the event of tho death of the said R;itn.ti,.ir 
without any li^wful issue then upon trust to give, deliver over, pay and div/d' lln ivhob' of 
the said moveable property with all its accumulations and .tdditions, tfee., to the rightful 
heirs of my body, share and share alike/’ 

Tho soconcl codicil, dated the 20th May 1^77, after reciting tliis last 
mentioned clause of the will, continued : — 

“Now 1 hereby declare and direct that tho bequest, which T have made as aforesaid of 
tho whole of my uiovcablo property to tho executors and trustoe^j of ni\ said will upon the 
several trusts and declarations theroirr made on behalf and for the henetit of my .,!i;d son, 
Ratnagar Jamsotji, shall extend to and bo applicable and ix' also lor liie ben* hi d juv said 
sou, Nusserwanji Jarasetji Ratnogar, — that is to say, that Lhc executvirs and trustees of ni> 
said will shall pay and divide in cquril shares and proportions tho whohs of im' income of all 
my movoftjile property to and amongst my said sons, tho said Ratnagar Jamsetji R.itnagar 
and Nusserwanji Jamsetji Ratna (4|gar, in lieu of paving tho same over to the said Ratnagar 
Jamsetji only, and that tho payment of tho moiety of such income and produce to ihe said 
Nusserwanji Jamsetji Ratnagar “shall ho in addition to what 1 have .lirendy by my said will 
and first Cbdicil given and bequeathed to him " 

TliQ suit now came on as a short cause. Tho questions suhniittod to the 
Court were the following : — 

( 1 ) Wliothor till! power of appointment conferred by the saiil will nnd 
codicils on the defendants Curverbai anl Jerbai of the rents of the house 
No. 692, Breach Candy, in favour of their issues respectively and tho liniitiition, 
in default of exercise of such power, of the said house in favuiir of the .«aid 
issues are respectively valid and elTectual, and if so, what is the true eonstruotion 
and legal effect of the same ? 

( 2 ) What is the true construction and legal effect of the dispositions con- 

tained in the said will and codicils of the testator’s moveable property, ami in 
particular whether the minor defendants Moherbai Nusserwanji Batmig.ir, 
Aimai Nusserwanji Ratnagar, Jarashodji Nusiierwanji Ratnagar, Shapurji 
Nusserwanji Ratnagar, Banubai Nusserwanji Ratnagar, Buchubui Nusscrwiinji 
Ratnagar and Kharaedhai Nusserwanji Ratnagar tivke any and what liunctit 
under and by virtue of such disposition ? ^ 

The above-mentioned minors were tho children of Nus>orvvanji Jsimsotji 
Ratnagar, the testator's eldest son. 

Maepkerson, Bathes and Lowndes appeared for the various parties. 
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They referred to the Indian ^uccesjjion Act (X of 1865) Secs. 100* and 
103t ; and In re Abbott \ Peacock v. Frigout, L. R. (1893), 1 Oh., 54. 

Starling, J. • — This is a suit brought for the purpose of obtaining from 
the Court a declaration of the meaning and effect of two 4 )ortions of the will 
and codicil of one Jamsetji !^atnagar who died on the 21st May 1877. This 
will and the codicils thereto appear to have been di4.wn by soma person who 
had an extensive acquaintance with legal phraseology, but a very limited one 
with the way in which it ought to bo employed. 


The first question arises on the bequest of a house at Breach Gandy to his 
executors and trustees upon certain trusts. The [8] words of the will are as 
follows (IJis Lordship read the clause of tho will above set-fprth, ante p. 2, 
and continued :— ) 


In those provisions thoro is, in the first instance, a devise of the whole 
estate of tho testator in the said house to his executors and trustees upon certain* 
trusts, VIZ , out of the income thereof to keep the same in repair and to effect 
insurance thereon and to pay tho net balance of the income to his daughters 
Cuvorbai and Jerbai in equal moieties and after their ooath “ to the use of such 
of their issues as they should appoint,” i.e the ivhobi house is d/iviscd to the 
executors and trustees to the use of some one else upon tho death of Cuverbai 
and Jerbai. Now it seems to me that this is practically equivalent to a devise 
to the trustees upon trust to pay the net income to Cuverbai and .Jerbai for life, 
and on their death to stand possessed of the corpus for the benefit of some one 
else. The only difference the employment of the words " to the use of would 
make would be that probably those words would bo held to vest the cor 2 )us at 
the appointed time in the beneficiaries without any conveyance from the 
trustees. Then, the provision that the beneficiaries shall bo “ such of the 
issues only of the said Cuverbai and"' Jerbai and for such estate, &c., as Cuverbai 
and Jerbai by deed or will shall appoint,” seems to me to create a good and 
valid power of appointment, and I do not understand that counsel have suggest- 
ed that so far it is not valid. Tho difficulty seems to have arisen on»the next 
clause: — ' Such direction, limitation cr appointment to affect their oivn respective 
moiety or share only, and not that of the otlier of them.” It has boon argued 
that this clause renders tlm power of appointment invalid, on the gromid that 
as Cuverbai and .Jerbai only had a life-interest, neither of them had a moiety 
or share in ti\e corpus, and that consequently the only power of appointment, 
in view of their death, was a power to appoint an interest which ceased at their 
deatli. and, tlierefore, was a power of appointing nothing. In my opinion, this 
is far too teclinical way of reading and intei'preting this provision. Among 
ordinary laymen these two ladie.s would be looked upon as each having the 
usufruct of half the iiouso, and thus, in ordinary though somewhat [ 6 ] un precise 
language, it might be said that half the house belonged to each of them ; and 
this is what I think the testator intended, and that tho limitation of the power of 
appointment should be read as if it wore provided that the said Cuvorbai and 
Jerbai should respectively ho entitled to appoint one moiety only of such house 
and no more, I consequently hold that the power of appointment is valid, and 


Bequest to a person not in 
existence at tbe testator's 
death, subject to a prior 
bequest. • ^ 

Bequo.st to take effect on 
failure of bequest void un- 
der section 100, 101 or 102. 


•(8co. 3 (j 0. — Whore a bequest is made to a person not in 
existence at the time of the tostator’.s death, subject to prior 
bequest contained in the the later bequest shall be void, 
unless it comprises the whole of the remaining interest of 
tho testator in the thing bequeathed,! ' 

t fBec. 103 - —Where a bequest is void by reason of any of the 
rulc.fl contained in the three last preceding sections, any bequest 
contained in the same will, and intended to take effect after or 
upon fail’iro of queh prior bequest, is also void.] 
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lhafc Cuverbai and Jerhai are each of them* entitled to appoint by deed or will 
one moiety of the corpus of the trusl property among their respective children 
in such way as she may think fit according to the provisions of the will. If I 
had come to the conclusion that this power was invalid, 1 should nevertheless 
uphold the giftovoJP on failure of th(3 exercise of the power 1 need not do more 
than say that I fully agree with and follow •the decision on this point of 
Starling, J., in Peacock v. Fngout, L. R., (l893)rl Ch., 51. 

The next point is a much more complicated one and arises on the bequest 
by the will of the residue for tlio benefit of the testator’s son Hatimgar, and a 
direction in the second codicil directing that Nussorwanji sindi share equally 
in that bequest. The direction of the will is as follows : - (liis Ijenlsliqi read 
the clause of tkhe will ahovu set forth, afite, j). ‘2, and continucid ) 

Then ill the second codicil the testator recites fully the provision ti'at ha 
^has made for Ratnagar, and proceeds: — (His Lordship road the codicil as a hove 
ante, p. 3, and continued : — ) 

This, to my mind, cdearly amounts to a devise of the income of the i osiduo to 
Ratnagar and Nusiserwanji in equal moieties for their respoctivr lives ; 
but no provision is expressly tnade. in this codicil as lo wliat is to hapiian 
to a moiety of the corpus on tlie death of Nussorwanji , whereas ihovo is in the 
will full provision ma le for the application of the corpus after Llic death of 
Ratnagar. Taking everylhing into consideration, however, 1 am of opinion 
that what the testator meant hy the will and codicil was that Ratnagar and 
Nusserwanji wore each to have a moietv of tlie income for tfieir respective lives, 
and that on their respective deaths one inoietv of the corpus was to go to tiieii 
next-of-kin under the Parsi Succession Act (XXI of .18(.)5). 1 do not, how- 

[7]ever, think J can make a declaration to that effect. Ratnagar has no child- 
ren at present, but he is a young man ami may marry and have children, and 
the effect of such a tleclaration would be to limit the right of such children to 
hall the corpus of the residue: consequently, as tliey cannot fie roprosoutod in 
this suit, they would not ho hound by any deftlaration I might make atfocting 
their inEerests, and 1 must refrain Irjni doing more than o.xpross any opinion 
on the point. 

Attorneys for all parties : — Mr. Darasha Uazonji, 

i 18 Bom. 7 ] 

ORIGINAL CIVIL. 

The 16th Au(j7ist, I hi) 3, 

Present . 

Mr. Justice Starling. 


Trihhuvandas Ruttonji Mody and another Plaintiffs 

versus 

Gangadtis Tricutnji and another .....Defendants. 


Will — Construction — Gift to a class — One member of such class in twistcnce at 
date of gift — Will directing deed to be executed — Date of deed m date of ai ft. 

One Ruttonji Rupji Mody died in 185G leaving a will whereby ht* dircjclt'd hiV widow and 
executrix Ladcore to purchase an estate wofth Rs. 20,000 for his graiylsou Trfuiiniji, and that 
this estate should be convoyed to trustees, to bo held by them in trust tor Tfieiimji for his 
life or until his insolvency, and aftof.his death for his son or other male hoir. At the time 

• Suit, No. 190 of 1893. 
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TRIBHUVANDAS RUtTONJl MODY &C. V, 


of til e toytji, tor’s doatb Tricumji had no* son. The exooutrix purchased the estate, but no 
trust-dfod w.is rxocut'^d Tricuniji, thorofore, brought a suit in 1871 to have the will carried 
nut and a trust deed executed. Tribhuvaiulas Hiittonji (the, plaintifl herein), who was 
Tricuinji’s uncle, was made a party to that suit and a consent decree was passed which 
ordered that the executrix Tj idc'ire and Tribhuvandas should execute a trust-deed in accord- 
ance with tile direeliitns in the will.*, A deed was accordingly ^xocuted in 187fi whereby the 
property was convoyed to trustees on the trusts declared in the will. At th'' time of the 
testator's death Tricuniji had no son. hut at the date of the deed in 187C he had one son 
Chunilal ; and in 1883 ancither son Gaiigadas (the defendant) w.is born to linn. Trioumji 
died in 1890. Chunilal died childlc.ss in 1891. The plaintifTs, who were the son and grand- 
son of the testator, now claimed the property. They contended that as iieather of Tricuniji’s 
SOILS were in existence at the date of the testator's death they could not take under his will or 
under the deed which was afterwards executed to carry out the will ; that although at the 
date of the. deed in 187(3 one of the .son*^ (Chunilal) was in existence, nevertheless ho coaid 
only claim as one of a class, and th it class was not ascertained or ascertainable at the date* 
of the testator's death, nor at the date of the deed, Gungadas not having boon horn until 
1883. The whole cla.ss was, therefore, excluded, and the property after Tricumji’s death 
was undi.s posed of. 

C8J JJeld, that, in view of the direction of the will that a deed was t/’* be executed which 
should declare the trusts of the property, it was the* aate of the deed sub-;eqiiently executed 
which .should be regarded in order to determine the validity of the limitation of the pri'prety 
bequeathed, and not the date of the testator’s death, and that under the deed on the death 
of Tricuniji his .sou Chunilal bcc.ime antiG ‘d to the property. 

Til the case of a gift to a class, il thcic is a person lu cxNtence at the time of the gift 
capable of taking and whom undoubtoJly the donor intends ti benefit, he is entitled to 
take, although others ot the s.ime class sub-cquentiv come into existence whom the donor 
meant the ‘ft also to benefit, but whocaniioL take boc.iuso of their non-cxistonce at the date 
of the gift. ' 

The fits If plaintill’ was fatlior of the socind pldiritilT and the first defendant 
was the giandson of the fir^t plaintifT’s brotlior. The plaintitTs sued to.rocover 
from the defendants oortairi property situate in Bombay. 

One Kuttonji Rupji Mody had tw.) sons, viz., Tribhuvandas Ruttonji (the 
first plfiihtifij ami Prom]i Ruttonji. The latter died in his father^s life-time 
and loft a son named Tricuniji Promji. Tricumji died in 1890, leaving two 
sons, Gangad i.s (tlie first defendant) and Chunilal, who died in IBfil, leaving 
his widow Ka'>tuihdi, the second defendant, him surviving. 

Ruttonji Uupji Mody liad died long previously, viz., in 1856. He loft a 
will, dated the 10th ,]unel856, whereby he demised the residue of his property 
to , his sin I'r.bnuv.i'id IS (the fiist plaintiil’j and to his (testator’s) widow 
Ladcoro, and appointed the latter to ho his executrix. By this will he directed 
that an estate of the value of Rs 20.000 should bo purchased for his grandson 
Tricumji Bremji, and that it should bo convoyed to trustees to be held by them 
in trust for Tricumji-Prornji during his life or till his insolvency, and after his 
death for his sons or male heirs. • 

The words of the will were as follows : — 

“ Lauded o-stato of Lho value of R-i. 20,000 shall be purchased in Bombay. Bhai 
Tricumji shall receive the rents thereof, and in the deed thereof it should be provided that 
it shall not bo claim.iblc by any of Bhai Tricumji’s creditors. A deed of such tenor shall be 
caused to bo made and ckdivered . . . The above-mentioned property shall be given to 

Bhai Tricumji. And, in the event of Bhai Tricumji departing this life, Bhai Tricumji’s son, 
who may be the waisf chain, i.e., succeed his father as malo heir and representative, is to enjoy 
the property, and should he have no son the whole shall belong to Bhai Tribhuvan.” 


508 



GANQADAS TRICUMJl &c, fl8931 


f.L/'. 18 Bom. d 


[9] In pursuance of the direction of th'e will, Ladcore purchased the estate, 
bub no trust-deed was executed. Tricurnji Preinji accorditifflv hrouf^hb a suit 
(No. dl7 of 1K71) agaiost her, in which he prayed that lluttonji’s will should 
bo carried out and a trust-deed executed, and for an account, &c. The first 
plaintiff Tribhuvamlas was made a party to that suit, which was finally settled 
by agreement between tjio parties, and a constant decree was taken, one of the 
terms of which ordered that Ladcore and the tirst'plaintil! Trilihuvandas should 
execute a trust-deed in accordance with the diroctions contained in ihe will 

In pursuance of this decree a trust-deed was executed on 21st duiu! JH70, 
by Ladcore and the plaintiff Tribhuvandas. and hy this de‘ed the proiK it.y now 
in dispute {inter alia) was cj‘iV( 3 Vod to trustees, and due provision Uiado for 
carrying out tbe intentions of the testator. 

At the date of Riitbonji’s doatli, in 1856, Tricurnji Premji had no cidldiun, 
but in 1867 his son Ghunilal was born, and in 1883 aootlier son (1 ing idas (the 
first defendant) was horn. Trieuinji died in April 1890, and Ghunilal, a^ above 
stated, died in May 1891, leaving his widow Kasturbai (defoiulant No. 2) him 
surviving. Ladcore died in 1879. 

In the pro.sent suit the ])lamtiffs contended that on Tricumji’s death the 
property which had been purchased as directed by the will was undisposed of 
and became part of the testator’.s estate to which they were ontitdod ; that as 
Tricumji’s sons were not horn at the date of the testator's deabli they could not 
take either under the will or under the deed which W'as afterwaids executed to 
carry out the will; that although at the date of the deed (1876) one of the sons 
(Ghunilal) was in existence, neverthelesv^ his claim was only as one of a class 
which was not finally ascortaineil or ascortainabh' at the testator’s death or 
oven at the date of tlie deed, Gaugadas not having been b irn until J88‘f. The 
whole class was, therefore, excluded, apd the property after Tri' Urijji's life- 
interest was undisposed of. The plaintifl’s further contended that the wimlo of the 
testator’s property was ancestral, and that tiio will was, therefore, inoperative. 

In their written statemurit tlie defendants denied that the property of 
Ruttonji Rupji was ancestral, and thev contended [lO] that he had full power 
to dispose of it by will. Thu'V furtlier alleged that tlie first plaintifl had 
acquiesced in, and acted upon, the said will, and had recognised it as valid, and 
they colitonded that he was now estoppod from disputing it. 

They further pleaded that the consent decree in Suit No. 817 i)f 1871 was 
a good and valid compromise of the disputes between the parties thereto and 
did not depend on the validity or invalidity of the will; that the deed of 1876 
carried out the terms of the compromise, and that the plaintiffs were barred 
by it; that, apart from tinj compromise, the bequest in Ruttonji’s will was 
valid, and enured for the benefit of Tricurnji Premji for life, and after his death 
for his son Ghunilal Tricurnji ; that Ghunilal and his brother Gangadas (defendant 
No. 1) lived together as a joint family, and that on Chunilars death the property 
survived to Gangadas (defendant No. 1). 

At the hearing, a number of issues were framed with reference to the .will 
and the effect of the consent decree, but in the first instance only the following 
two were disposed of, viz .. — 

Whether, in the events- that had happened’, the property comprised in the 
trust-deed of the 21st June 1876, had not reverted to the estate of Ruttonji 
Rupji ? and 

WhetRer the first plaintiff was not estopped from disputing the title of 
Ghunilal Tricurnji to the said property ? 

Lang (Acting Advocate-General) and Invcrarity for Plaintiffs. 

Maepherson and Scott for the Defendants. 
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The following authorities wer5 referred to : — The Tagore case, 9 Bong. L. 

H. , 377, at p. 394 ; Mangaldas v. Tribhuvandas^ I. L. R., 15 Bom., 052; Ham 
Lai tiett V. Kdnat Lai I.L.R., 12 Cal., 663; Manjammav. Padmanahkayya, 

I. L. R., 12 Mad., 393 ; Mayne’a Hindu Law (5th Ed.), paragraph 354. 

Starling, J.: — In this case one Ruttonji Rupji, who died in IH5G, made a 
will of which he appointed one^Ladcore executrix. IV that will he (inter alia) 
directed as follows ; — “Landell estate of the value of Rs. 20,000 shall bo purchased 
in Bombay. Bhai Tricumji shall receive the ront.s thereof, and in the deed 
ni] thereof it sliould be provided that it shall not bo claimable by any of Bhai 
Tricumji’s creditors. A deed of such tenor shall be CM.usud to be made and 
delivered,” Then, after enumerating certain other property, the will con- 
tinues : — “As thus described the above-mentioned property shall be given to 
Bhai Tricumji, and, in the event of Bhai Tricumji departing this life, then 
Bhai Tricumji’s son, who may he the waist chain, is to enjoy it , and should 
lie have no son, the whole shall belong to Bhai Trihhuvan.” 

Tjadcore purchased the property, but did not execute any deed, in nderence 
thereto, as dnected by the will, nor did she allow Tricumji. to receive blio rents 
thereof. Consequently Tricumji filed Suit No 817 ol 1871 against Laucoro, 
praying [lyitcr aha) that she should he ordt ed to execute a deed -in terms of 
the said will, conveying the property to trustees. Snbseijuently tlio first plaint- 
iff was added as a party-defondant, and after vvards on the lOth July 1871, a 
consent decree was passed whereby Ladcore and the first plaintifl w^ero ordered 
to execute a deed in terms of the will. 

On the 21st day of June 1876, a deed was executed by Ladcore and the first 
plaintiff b\ which tl'.o said property was conveyed to trustees on certain trusts. 
The trusts aio in more detailed terms than appear in the will, hut it is admitted 
that they .tro proper for the duo carrYing out of the i*^tontion of the testator. 

At the date of the testator’s death, Tricumji had no children. A son, 

named Cbunilal, was horn to him in 1867, and he died in 1891, leaving him 

surviving his widow, Ku.sturhai, the second defendant. Another son was horn 
to Tricumji in 1883, the first defendant Gangadas. Tricumji died in lfe90. 

To wliat date, then, are we to look in ascertaining the validity or other- 
wise of the limitations attaching to his property ? The will of the testator 
does not dirocti> devise the property to Tricumji upon certain limitatictfts, hut 
directs the executrix tc buy property and to make a deed in respect thereof, in 

which it is to he provided that the property is to ho held on tljo terms tiierein 

expressed. J am aware that in the will it is provided that Tricumji sliall enjoy 
the rents of the property, and that on his death it should go to liis son, l)ut it 
is quiie eviii(;nt that the tos- [ 12 ] tator intended a deed to ho made in respect 
of tlie house, and I must hold that the meaning of the words is “ J diiect my 
executrix to purchase a pro])erty worth Rs. 20,000, and convey the same to trus- 
tees, to hold the same upon the trusts in the will set fortfi.” Consequently, as 
the testator intended the trusts to be set out in a deed, 1 am of opinirin that it is 
to tjio date of the deed that we must look for the purposes of determining the 
validity of tlie limitations, and not to the date of the tesJator’s death. The 
decree in Suit No. 817 of 1871 has no effect upon this matter, as it does noth- 
ing more than direct Ladcor.3 t6 carry out the terms of the will, and does not, 
in my opinion, otherwise determine the right of the parties. 

At the date of the deed, Tricumji had a son Cbunilal, and ho consequently 
w^as capable of taking advantage of tiiegiiE of the property to him ori the death 
of his father, and would undoubtedly bo entitled to it, unless the gift to him 
is made bad by the subsequent birth of the first defendant. The deed provides 
that on the death of Tricumji the property is to go to his son, if only one, and 
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to be divided among his sons, if more bhan*one. As Chunilal was alive at the 
date of the deed, I must assume tha£ it was intended that he should ho benefited, 
although there might also be an intention that others, should bo benefited. 
Must I, therefore, hold that a limitation which was good at the date of the deed 
became bad by retfson of others of the same class having subsequently come 
into existence, who coulc^ not take under the litnitation ? In my opinion, the 
cases of Rai Bishen Chand v. Mussumut Asmaida*Koer, L K., 11 Ind. x\p.. Ifil ; 
Ram Lai Sett v. Kanai Lai Sett, I. L. R., 12 Cal., 603; Mangtddas v. Tri- 
hhuvandas, I. L. R., 15 Bom., 652 ; Manjamma v. Padinanahhaiji/a, 1, L. R, 
12 Mad., 393, show that, if there is a person in existence at thtj time of the 
gift capable of taking, and whom undoubtedly the donor intends to benefit, he 
is entitled to take, although others of the same class subseciuently cnine into 
existence whom the donor meant the gift also to bonotit, but vviio cannot lake 
because of their non-existence at the date of the gift. 

Therefore, f am of opinion that under the deed, on tlm death of Tsicuinp, 
his son Chunilal became entitled to the property in [13] disput(i ; and as ho 
died without issue, on his death the property de^sceuded to the first or t.iie second 
defendant, hut to <vhich of them it is unnecessary, in the present suit, to 
dotorinino. 

So far this judgment has proceeded on the assumption tliat the property 
of Ruttonji Rupji was self-acquired, the determination of the question as to 
whether it was self-acquired or ancestral having been reserved until the deter- 
mination of the foregoing points. If it was ancestral, although tin first 
plaintili may not have had power to dispose ol the proper ty in question in the 
way lie did, 1 see no reason why the deed should he not hinduig upon hol-lj 
plaintitls, so far as the life-interost of the first plaintiff in tlio income of the 
half of the property in dispute, Which would have cf nio to him on partition 
with the second plaintitl, is concerned. * 

Ror the reasons above given I find that, in the events which have liapptmed, 
the property comprised in the trust-deed Ijas not reverted to the estate of 
Ruttonp Rup]i. I also find on the fifth issue that the first plaintiff is eslopped 
from disputing the title of Chunilal to the said property. 1 record no finding 
at present on the other issues, as they would he afloctod by the determination 
of tile question wliethor the property of Ruttonji Rupji was ancestral or 
self- acquired. 

Attorneys for the Plaintiffs : — Messrs. Edgelow and Cndahc.kand , 

Attorneys for the Defendants ; —Messrs, hhaishankar and Kanga. 

NOTES 

[A gift to a class is not invalid mcrolj because it fails as regards -,ornp nieri)l)crs of the 
class ; and those can take who are otherwise qualified : — (1011) IT) C W.N , on 

appeal from (1906) Cal., 992 ; sec also (1896) 20 Born., 671 ; (1897) 2q Bom., 633 ] 
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1 18 Bom. 13 j 
ORIGINAL CIVIL. 

The 21st A'ligust, IhOS. 
Present : 

Mr. justice Starling. t 


Hormasji Manekji Dadachanji Plaintiff 

versus 

Keshav Parshotain and another Defendants.* 


Registration - Indian Registration Act {111 of Secs, 1% and 49 — 

Decree — Attachment — Execution — Unregistered contract for sale 

of land subsequently attached in execution. • 

In oxonntion of a docroe against S and P, proporty was attached on tlic 11th February 
1891, and sold by auction to the plaintiff in July 1892. The defendants, however, 
alleged that at the date of attachment tho property did not belong lo S' and P, as they had 
sold it to them (the defendants) on the 22nd January 1891, under a contract of sale of that 
date. Their contract had not been registered. 

Held, that by clause (6) of section 17 of the Indian Registration Act (III of 1877) the 
contract needed rcgistri»,tion if it was intended that it should affect the land (.section 49). Not 
being registered it did not operate to tran.sfor the ownership, and could not be received in 
evidence of anj" transaction affecting the land, i,e., it could not be used to show that the 
ownership had passed from tho vendor to tho purchaser. Tho property in question was, 
therefore, at the date of attachment the property of S and P, and under the attachment and* 
sale in execution it passed to the plaintiff. 

A COL * act for the sale of immoveable p,v>perty recited tha^ on the date thereof, Rs. 100 
had been received as earnost-raoncy, and provided that within two months tho vendor 
would execute a proper conveyance, and thereupon receive the balance of tho purchase- 
money and give up possession. » 

Held, that the document did not pass any right, title or interest in the properly to tho 
purchaser, but merely gave him a right against tho vendor pc^rsonalh to call for a conveyance 
and possession on paying the balance of the purchase money. 

Suit )iy a purchaser afc an execution sale for partition and possession of the 
proporty purchased. 

Tlie plaint set forth that in execution of a decree in Suit No. 677 of 1890 
passed against Shricrishna Janardan and Pandharinath Janardan on the 10th 
January 1S91 their right, title and interest in a certain immoveable property 
consist' ng of a house and land in 1st Carpenter Street, Bombay, was sold by 
public aiiclinn on the 27th July 1892, and the present plaintiff Hormasji 
Manekji hocaine tlie purchaser. The property had been attached on the IBth 
February 1891. 

At the time of the sale, Shricrishna and Pandharinath were entitled to a 
third share of the said property, and were in exclusive poascfl^ision of {inter alia) 
the first floor of the house. On the Ifith Soptomhor 1892, the plaintiff' obtained 
a writ of possession, and in execution of it the defendants in this suit were 
removed from portions of the Orst floor into which t^iey had entered in oollusion 
with Shricrishna and Pandharinath, and tiio plaintiff obtained possession. 

Tho defendants, thereupon, on the 20t.h September 1892, took^out a rule 
calling on tho plaintiff to show cause why they should [ 16 ] not be put back 
into possession of the said first floor, and a;a order was made requiring the 

• Suit No. C21 of 1892. 
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plaintiff io establish his right to .possession of the first floor of the house inii 
question. ‘fl 

• ''■jf 

The plaintiff then filed this suit. He prayed for a declaration that he was t 
entitled to a third of the said house and land, and to possession of the first J 
'floor thereof, and that the defendants were .^jot entitled to possession of thelj 
said first floor. He also pra^^d for possessioi? of his first floor, and, in the^ 
alternative, in case the defendants should be held to have any right to the first 
floor, for a partition, &c. * 7 


In the written statement the defendants said that they and one Janardan 
Purshotara (the father of Shricrishna and Pandharinath) were the sons of one 
Purshptam Sakhararn, to whom the property originally belonged. JJe died 
intestate, leaving these three sons him surviving. Janardan died in 1886, 
leaving two sons, the said Shricrishna and Pandharinath. They stated that the 
• said property had never been divided between them and the said .lanardan, but 
that by an agreement dated the 22nd January 1891, Shricrishna and Pand- 
harinath had sold their right, title and interest in the property to them (the 
defendants), and that’aince that time they (the defendants) had been owners of 
the whole of the property, but that by permission Pandharinath had occupied 
a part of the said first floor for a time. They contended that the first floor 
had been wrongfully taken possession of by the plaintiff. 


At the hearing the only issue raised was whether at the time of the attach- 
ment (lOth February 1891) in Suit No. 677 of 1890 Shricrishna and 
Pandharinath had any and what right, title and interest in the said premises. 


It was admitted that prior to the 22nd January 1891, they were entitled 
to a third share. 

Macpherson and Scott for Plaintiff. Tliey cited Dart’s Vendors and Purcha- 
sers, p. 284 ; Burjorjt Gursetji v. Muncherji Kuverji. I. L. R., 5 13om., 143 ; 
Tasker v. Smalls 3 Myl. & C., 63 ; Fox v, Pureell, 3 Sm. & G.. 242. 

[1ft] La?ig (Acting Advocate-General) and Anderson for Defendants. They 
cited Balaji Anant v. Oanesh Janardan^ I. L. R., 5 Bom., 499; Dhondu v. 
Bamji, 4 Bom. H. G. Rop., 114 (A.C.J); Krishnapa v. Panchapa, 6 Bom. II. 0. 
Rep , 258 (A C.J.) ; Naigar Timapa v. Bhaskar Parmaya, I. L, R., 10 Bom., 
444 ; J^ur Mull v. Tarankisto Deb, I. L. R., 10 Cal.. 252. 


Starling, J. : — In this case it is admitted that Shricrishna Janardan and 
H Pandharinath Janardan were jointly entitled to an undivided third share of 
certain property in 1st Carpenter Street, Bombay, to the remaining two-thirds 
in which tlie defendants were entitled ; and it is also admitted that these two 
\ persons continued to be entitled to their one-third, unless their interest therein 
7 was divested by an agreement for sale of the said interest whicli was executed 
by them on the 22nd January 1891. 


On the 10th of January 1891, a decree was passed agaihst Shricrishna apd 
; Pandharinath in Suit No. 677 of 1890. On the 10th February 1891, their 
interest in the property was attached in execution of that decree, and on the 
sale of that interest on the 27th July l692, the plaintiff became the purchaser 
s thereof, and the sale to him ’was duly confirmed. Primd facie, therefore, the 
plaintiff is entitled to a partition of the property, and, on such partition, to be 
./allotted one-third thereof.. « ^ 

I; The defendants, however, say that at the time of the attachment Shricrishna 
r and Pandharinath had no interest in the property, because on the 22nd January 
1891, they had agreed to sell itlo the defendants, and bv such agreqpaent all 
;^^ theii^Jnterest had passed to the defendants. . . ^ . 4 
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There is no doubt that such an agreement was executed, though there ar 
oircumstances in the case from which it has been argued that it was neve 
intended to operate at all, but was merely a contrivance to prevent the decree 
which had been passed, being executed. 

I If that is the true view of tjie facts, then I think the agreement might b 
1 treated as non-existent, and i? decree passed for the pliintifP ; but T do not thinl 
it necessary to decide this point, [17] and will treat this case as if a good anc 
bond fide contract for sale had been made on the 22nd January 1891, 

The question to be decided is, therefore, what in this country is the effec 
of cn unregistered contract for sale on an attachment on the property comprisec 
therein placed subsequent to the date of the agreement. In England it woulc 
seem that if immoveable property be agreed to be sold, and subsequentb 
judgments are entered up against the vendor, which would under ordinary 
circumstances bind the land, that circumstance does not in any way proven 
the Vendor from being able to make a good title to the land ; see Lodge v. Lyseley 
4 Sim., 70. In .England, however, there is no Registration Act, and this Ac' 
seems to me to make a great difference in the effect of a contract for sale of lane 
in this country. In England a contract for sale of land in equity operates t( 
transfer the ownership from the vendor to the purchaser. Under section 17 o 
the Indian Registration Act (TIT of 1877), clause (/>), such an instrument musi 
be registered, otherwise under section 49, it will not affect the land, it wil 
not operate to transfer the ownership ; and it cannot be received in evidence oi 
any transaction affecting the land, i, e,, it cannot be used to show that the 
ownership has passed from the vendor to the purchaser. Consequently I am ol 
opinion that in this country it is not open to a purchaser under an unregistered 
contrac . of sale to allege that after the contract the vendor has lost bis right, 
title and interest in the land itself. 

The contract in this case which was admitted in evidence, under clause {h) of 
section 17 of the Registration Act, as being an instrument which did not create, 
&c., any right, title or interest in immoveable property, but merely c^-eated a 
right to obtain another document, which, when executed, would create such a 
right, recites that on the date thereof Rs. 100 had been received as earnest-money, 
and provides that within two months the vendors would execute a proper con- 
veyance, and thereupon receive the balance of the purchase-money and give up 
possession of the property sold. This document, therefore, on the face of it, 
clearly falls within clause {h), and only gives the purchaser a right [18] against 
the vendor personally to call for a conveyance and possession on paying the 
balance of the purchase-money. Such a document might in England perhaps 
operate in equity to pass the land to the purchaser, but for the reasons already 
given I do not think that that is its legal effect in this country. Up to the 
date *of the issue of the sale certificate to the plaintiff nothing was done to 
carry out this contract. In fact, after the attachment was placed on the 
property on the l&t February 1891, section 276 of the Civil Procedure Code 
(aIV of 1882) would have made any sub.^e.quent alienation void as against 
the attachment, and so, in any event, the defendants would have to rest their 
case upon the effect of the contract for sale. Consequently at the date of sale 
the defendants had nothing more than a right to call for a conveyance on 
payment of the balance of the purchase- money, and no right, title or interest in 
the land itself. „ 

Under the circumstances I am of opinion that on the 10th February 1891 
Sbricrishna and Pandbarinath were the owners of their one-third share in the 
propertvi^in dispute, and that their share therein was capable of attachment 
and sale, and that by the sale on the 27th July 1892, the ownership 
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one-third passed to the plaintiff, who is consequently entitled to a decree for 
partition against the defendants. If I had not oonio to this conclusion I am of 
opinion that under the prayer for further anci other' relifif T could have given 
the plaintiff a degree for Es. 1,900, the balance of the purchase-money unpaid 
at the date of attachment, together with interest thereon, as the defendants hava 
been in possession ever^since the agreement acccirding to their own account r 
and doubtless under the circumstances of this case, this is the decree which 
would have been most beneficial to the plaintiff. 

Attorneys for Plaintiff : — Messrs. Nana and riormasj?. 

Attorney for Defendants: — Mr. Khanderao Moroji. 

• 

NOTES 

■ [This decision was rlistiugaished in (1900) 24 Bom., 400, on tlio ground of paym»*nt of 
purchase-money and dclivtirv of po.ssesKion and in (1903) 20 All., 200. on tbo ground of 
• delivery of possession in satisfaction of a decree for dower. ] 

■ [ 19 ] APPELLATE CIVIL. 

Thn 1 7th November, 1692. 

Present : 

Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Candy. 

Nagusha (Original Plaintiff) Appellant 

versus 

Municipality of Sholapur (Original Defendant) Respondent.' 

Municipality— Suit aqainst MunicipalitiJ for ejectment -Th) Dow, buy District 
Municipal Act Amendment Act {Bombay Act il of 1664), Sec. 46 — The 
Bombay District Municipal Act {liombny Act VI of 1673), Sec. 66. 
The*words “ in the case of any such action for damages” in section 48t of the Bombay 
District Municipal Act Amendment Act (Bombay Act II of 1884) clearly show that it was 
contemplated that there might be actions of another description to which the provisions in 
thgforwr paragraph would be applicable. The section docs not contemplate only “suits to 
recover monetary compensation for a wrongful act.” A suit in ejoctmeiit — not being a suit 
brought to recover damages “ for an act done or intended to be done ” — was exclvidod under 
I**", section 86} of the Bombay District Municipal Act (Bombay Act VI of 1873), but being an 
“action for an act done ” that act, being the di-;possession by the municipality with a view 
to being restored to possession, falls under the provisions of the first paragraph of section 48 
of Bombay Act II of 1881. 

Second Appeal, No. 827 of 1891. ^ 

t Section 46 of the Bombay District Municipal Act Amendment Act (Bombay Act II 
of 1884)- 

'' No action shall be ^commenced again.st any municipality, cr against any officer or serVant 
of a municipality, or any person acting under the orders of a municipality, for anything done 
or purporting to have been done, in pursuance of this Act, or of the principal Act. without 
giving to such municipality, officer, servant or person or>e month’s previous notice in writing 
of the intended action and of the cause thereof, nor after three months from the date of 
the act complained of ; 

and in the case of any such action for damages, if tender of sufficient amends shall have 
been made btfforo the action was brought, the plaintiff shall not recover moro than I he amount 
so tendered and shall pay all costs incurred by the defendant after such teiufer. 

} Section 86 of the Bombay District Municipal Act (Bombay Act VI of 1873) - 
No action shall be brought against the municipality, or any Si their officers, or any person i 
A their direction, for anything done or intended to bo done under this Act, until, 
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:j[20l Second appeal from the decision of S.*Tagore, District J udge of Sholapur. 

The plaintiif sued the municipality of Sholapur to recover possession of 
; land and Bs. 15 as damages, alleging that the municipality on the 20th January 
.1889, wrongfully pulled down certain huts on the land which .belonged to him, 
li^nd built new huts thereon and stored their materials therein. The plaintiff 
^fprayod that tiie municipality should be directed to reo/ove the huts and the 
r materials stored therein and to vacate the site and to deliver it to the plaintiff, 
y It was further alleged in the plaint that tlie president of the municipality con- 
firmed the order of the managing committee (under which the huts originally 
? Standing were pulled down on the 15th May 1889A and that the plaintiff gave 
} notice to the municipality on the 25th May 1889, of his-intention to bring the 
^ present suit. The plaint stated that the cause of action accrued *00 the 20th 
January 1889, and the suit was filed on the 15th July 1889. 

The municipality claimed the property as its own. 

The Subordinate Judge held that under section 48 of the Amended District 
Municipal Act (Bombay Act II of 1884). which was applicable to the present 
suit, the claim was barred, as the action was not instituted within three 
months from the act complained of, as laid down in that section. He^ therefore, 
rejected the claim. 

The* plaintiff appealed, and the District Judge concurring with the 
Subordinate Judge confirmed the decree. 

Plaintiff preferred a second appeal. 

Gokuldas K. Parekh for the Appellant : — The lower Courts were wrong in 
holding that the present suit was governed by section 48 of Bombay Act II 
of 1884 The first paragraph of that section cmtemplates a suit for 
any act iione or purport* [2l]ing to have been done hv the municipality. Our 
present suit is purely a suit in ejectment, and that being so, it is not a suit for 
any act done. 

The* second paragraph of that section is not applicable, because it relates 
to a suit (or damages only. We, no doubt, seek to recover damages' in the 
present case, and our claim for damages may bo held barred under the clause, 
but not the claim for restoration of possession. 

If section 86 of the old Act (Bombay District Municipal Act. VI of' 187S) 
be read with section 48 of the present Act, it will be found that section 48 
applies only to those cases in which monetary compensation for a wrongful 
act is claimed, and not to suits in ejectment. 

Mnhadeo Waman Bhat, for the Bespondent, was not c.iMed upon, 

Sargent, C. J Wo agree with the lower Courts in thoir uonstructiorj of 
section 48 of Bombay Act II of 1884, the language of which is very different 
from that of section 86 of Bornbav Act VI of 1873. The words “ in tho case 
of any suc h acti on for damages ” show ciearly that it was contemplated that 

tho expiration of one month next after notice in writing .shall have be-n delivered or loTt^at 
the office of the municipality, nr at tho place of abode of the intended defendant, stating 
with reasonable particularity the cause of action, and the name and place of abode of the 
intended plaintiff ; 

and upon the trial of any such action the plaintiff shaii not be permitted to go int® 
evidence of any cause of action, except such a.s U .stated in the notice ho delivered, and unless 
such notice be proved, the Court shall find for thq defendant , and every such action shall be 
commenced within three months next after the passing of the final order by tho ‘inuni cipality 
or officer having power to pass such order, and not afterwards ; ^ 

and if any person to whom such notice is given shall, before action brought, tender 
sufficient amends to the plaintiff, such plaintiff shall not recover more than tho amount so 
^dered, und ebaii pay all posts ncurred by the defendant after such tender. 
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there might be actions of another description, to which the provisions in the 
former paragraph would be applicable. In other words, there is no reason for 
concluding, as was don’e in .^orabji Nassarvanji Dundas v. The Justices of the 
Peace for the City of Bombay, 12 Bom. H. C. Bep., 250 at p. 254 (A.C.rl.), upon 
the language of the corresponding section of the former Act, that the section 
only contemplates “ suite to recover monetary cotqpensation for a wron‘ 4 ful act.” 

A suit in ejectment— not being a suit brought to recover damages " for an 
act done^or intended to be done was excluded under that Act, hut being an 
" action for an act done,” that act being the dispossession by the defendant 
with a view to being restored to possession, must he held to fall under the 
provisions of the first paragraph of the section of the Act of 1884. Wo must, 
therefore, confirm the decree, with costa. 


Decree co7i firmed 


NOTES. 

£ This wa.s overruled in (1896) 22 Bom.. 289 F.B. See also (1895) 19 Bom., 407 : (1900) 
26 Bom., 142 ; (1910) 32 Mad., 371.] 
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The Ibth November, 1892, ^ 

Present : 

Mb. Justice Bayley, Chief Justice (actincO, and Mr. Jusiice Candy. 


Swamirao and another (Original Defendants) Appellants 

versus 

Padapa bin Bhujangrav (Original Plaintiff) Respondent/ 

Watan — Watandar — Mortgage of waiaii prope^r tv —Adverse possession of ivatan 
properly — Limitation- - Succession — Entry of Watan in name of trespasser— 
Effect of Gordon Settlement effected with trespasser, 

Bhujangrav Desai died in 1847, leaving his two widows Kaluva and Kamova. The plaint- 
iff Pada^ was born to Kamova in 1848, i.c., tho year after his death. Bhujangrav Desai ’s 
watan had been attached by Government in 1844, but in 1843 or 1849 Government restored 
a small portion of it, entering it in the ii^iiic of Kalova and refusing to recognise the infant 
Padapa. In 1865 the Government restored the rcKi of the ivatan, again acknowledging Kainva 
as the holder, the agreement with her being under “ the Gordon Settlement”, (as to the 
nature of this settlement, see 1. L. R., 15 Bom.. 13). In 1865 Kalova mortgaged two villages 
(part of the watan) to one Bhrinivas (father of the defendants), who was the watam karkun, 
for Rs. 9,900, which had been advanced by him to Kalova while the watan was under seques- 
tration. Possession was given to Shrinivas, and the village officers were directed to pay him 
the revenues. Subsequently Kalova repented of her bargain, and directed tho village officers 
not to pay the revenues to Shrinivas. He accordingly brought a suit again.st her fctr^the 
revenues ot 1869-70 and* obtained a decree, in execution of which he sold the villages and 
bought theijj^ at the sale. In 1878, however, tho Collector cancelled the sale under the 
Watan Act (III of 1874). 

In 1873 Shrinivas obtained a further decree against Kalova for the revenue of two years 
(1870-72) and for possession as mortgagee. He got possession through the Court in 1876. 

Kalova and Padapa, who had been on good terms, quarrelled, aOd on I6tlj March 1872, 
Kalova adopted one Balapa as a son to her deceased husband Bhujangrav. In December 
1872, Padapa sued Kalova and Balapa^ praying that ho might be declared the son of Bhujang- 

* Appeal, No. 93 of 1889, 
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rav, and that the adoption of Balapa might bo canpcilod. In 1879 the High Court held that 
; Padapa was the legitimate son of Bhnjangrav, and that Balapa's adoption was invalid. The 
legitimacy of Padapa being thus established, ihe Collector, in l>i78, entered the ivaian in bis 
^ name. At that time and until 1880 Padapa and Shrinivas were on friendly terms, the two 
having joint possession of the mortgaged villages, Padapa being subsequently to October 
1878 , the recognised occupant, and Shrinivas taking some, if nc»t all, of the revenues of the 
J'l: two villages. In 1880 Shrinivas died, and his sons, the defendants, quarrelled with Padapa, 
who in 1881 obtained an order from the Collector directing the village officers., to pay the 
'■] revenues of the two villages to him and not to the defendants. This order was subsequently 
set aside, and thereupon Padapa in August 1887, filed the present suit to have the mortgage 
; executed by Kalova to [231 Shriuivas on 15th September 18C5,^declarrcd null and void, and 
to recover possessKUi of the two villages. In the alternative, he prayed fpr redemption of 
the mortgage. The defendants pleaded {inter alia) that the villages were not watan ; that 
they were ciuitled to the villages by reason of adverse possession ; that the suit was barred 
by limitation, and that the plaintiff was estopped from disputing the mortgage, &c. 

Held (l), on the evidence, that the property in question was part of acfssai watan andau^ 
such was held on service tenure. 

(2) That the property in quos:ion was subject to the rule which was in force in 1865 
when the mortgage to Shrinivas was executed, vie.^ uhat alienation by way of mortgage of any 
portion of watan property had no force beyond the life of the waiandar who mortgages it. 

(3) *^hat the plaintiff having been declared to be the legitimate son of Bhujangrav he 
was, from the date of his birth in 1H48, l.h(5 rightful 7 oatandar, and Kalova, unless she was ' 
manager acting on his behalf, was a trespa.sser The fact that Govcrniiieut had entered the 
watan in her name, and that the ‘‘Gordon Settlement ” was effected with her, would not 
make her waiandar ai^ long as Bhujaugrav’s son (the plaintiff) was alive. 

(4) That if Kalova was a mere trespasser, then the plaintiff's right to recover the lands, 
free from incumbrance, on the ground that lie was the watanU'^r, had been lost by limitation, 
and the property had become Kalova’s by adverse possession. The plaintiff, however, as her 
atep'Son, was her heir. The mortgage ^was proved and was binding on him as heir, and as 
such he had a right to redeem it. 

First appeal from iho docision of Tfiomas Moore, First Glass Subordinate 
Judge of bholajiur. 

One Bhujangrav Desai, who owned servioo watan property in the S^iolapur 
District, died on the 27th Soutemher 1847, leaving two widows Kalova and 
Kamova. In the vear 1841 the zoataii had been attached by the (Tovernment, 
because he declined to produce his sanad relating to the watan before the Inain 
Comniittets Aftev his death, viz,, on trie loth September 1848. Kamova, one 
of the two widows, gave birth to the plaintiff Padapa 

During the year 1848-49 the Govorninont restored a portion of the watan 
to the other widoAv Kalova, and placed the remaining watan property under 
sequestration, which continued urioii 1865, In the meanwhile, Kamova present- 
ed a petition to the .Government on behalf of her minor son (the plaintiff), but 
on«the I5th February 1849, the Government rejected her petition and decided 
that Kalova should be allowed to retain possession of the loatan. 

[24] On the J6th May, 1850, Kamova applied oa behalf of lier son for 
permission to sue m formd pauperis, but the • application was rejected on 
the 8th June 1850, being oppo.sed by Kalova. who disputed the son’s rights as 

Bhujangrav ’3 heir. 

On the 9ch MSy 1864, the Government, confirmed Kalova’s right, and in 
1865 restored the rest of the watan to her under the terms of the Gordon Settle- 
ment, .(as to the nature of tliis settlement, seel! L. K., 16 Bom., 16), without any. 

objection on the part of eitber Kamova or Padapa. 
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On the 15th September 1865^ Ealova mortgaged two villages, AreshankarS 
and Wadwadgi (part of Bbujangrav's service to the defendant Shrinivas,’'; 

who was the watani harkun, for Ra. 9,900. Possession w as given to the mort- 
gagee, and the village authorities were also desired by Kalova on tho 25th Sep- | 
tern her to recognise him as mortgagee m possession, and he received the” 
revenues. On the 15t)} April 1869, Kalova Executed a second mortgage of the; 
same property to Shrinivas for Rs. 3,000. The mortgagee continued in posses- ■ 
sion for a time, but in that same year (1869-70) Kalova directed the village 
officers to stop paying revenue to the mortgagee, and recovered it herself. The 
mortgagee Shrinivas thereupon filed Suit No. 203 of 1870 and got a decree for 
possession and for the^revenues of 1869-70. Kalova appealed, and the decree 
was confirmed in appeal (No. 121 of 1871). As Kalova did not satisfy the 
decree, Shrinivas sold tho two villages in execution and bought them himself 
at tho sale. Tlie sale, however, was set aside by the Collector. In tho mean- 
* while, Shrinivas had to file another suit (No. 59 of 1873) - against Kalova to 
recover the revenues of the years 1870-71, 1871-72 and for possession. Ho got 
a decree and obtained possession of tho villages tlirough tlio Court in 1875. 

From the time of the mortgage of 1865 Kalova, Ramova and Padapa had 
been on -good terms ; but in the year 1872 differences arose between 
Kalova and Padapa. On the 16th March 1872, Kalova adopted one Balapa as 
son to Bhujangrav. Padapa in consequence on tho 4th December 1872, 
filed a suit against Balapa and Kalova praying that he might be declared 
to be the son of the deceased Bhujangrav and the adoption of Balapa 
[28] by Kalova be set aside. Tho suit carno up to the High Court (see I. L. 
R., 1 Bom., 248), and after remand was finally decided by that Court on the 
2 Ist January 1879, in favour ot Padapa. In November 1877, while the above 
proceedings were pending, Kalova died, .In 1878, the suit being decided by the ' 
lower Courts in Padapa’s favour after the remand by the High Court, the ; 
Collector entered the watan in his name. 

, Sljrinivas, the mortgagee, died in the year 1880, and after his death, his 
elder son, the first defendant Swamirao, applied to the Collector to transfer the iv 
two mortgaged villages to his name. Tho Collector rejected tho application on 
the 4th April 1881, and directed the village officers to pay the revenue of the ; 
two viflagos to Padapa. Swamirao appealed to the Revenue Commissioner, 
who in February 1886, passed an order directing that tho revenue of the two 
villages should be given to Swamirao until Padapa obtained a decree of a 
competent Court to the contrary. Against this order Padapa appealed to the 
Government, winch confirmed it on the 7th January 1887. Thereupon, Padapa 
. filed the present suit on the 16th August 1887, for a declaration that the mort- 
gage-deed executed by Kalova to Shrinivas on tho 15th September 1865, was null 
and void, and to recover possession of tho two villages, and, in the alternative, 
for the redemption of the mortgage. 

The defendants Swamirao and Devrao, the sons of Shrinivas, replied {inter 
alia) that the villages in dispute did not appertain to the service watSiii of 
Bhujangrav, but had been conferred on him for bis maintenance ; tliat the 
cause of action (if any) had accrued to the plaintiff in the year 1850, when 
Kamova’s application to sue in formd pauperis was rejected in consequence of ^ 
the opposition of Kalova ; that the claim was barred by defendant's adverse 
possession for about twenty -five ye^rs and by Kalova’s adverse .possession for 
about forty years; that the claim was also barred by reason of the plaintiff 
having failed to bring the suit within one year from thedatoat which he attain- 
ed majority ; that they 
villag^^^^^toeir 


(the defendants) had thus become the owmers of the 
ownership were not held to be established, they were&l 
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willing to allow the plaintiff to redeem on payment of Rs. 66.000 on account of 
the moiagage ; that the mortgage-deed executed [26] by Kalova in the year 
1865 was valid, and that the money had been advanced to pay off debts and to 
defray the expenses incurred in getting the watan released from attachment; 
that., after Bhujangrav’s death, the uhitan was managed by Kalova as owner, 
and that the plaintiff was bounff 'by heraets ; that her possession of the estate 
was adverse to the plaintiffs, and that, besides the mortgage-bond for Bs. 9,900, 
there was another mortgage-bond of Rs. 3,000 executed by Kalova on the 
16th April 1869, stipulating to pay both the amounts at once : therefore, unless 
the debt of Rs. 3,000 was paid, the plaintiff was not entitled to redeem the 
mortgage of Rs. 9,900. 


The Subordinate Judge found (1) that the mortgage of Rs. 9,^00 relied on 
by the defendants was not proved ; (2) that the mortgage-debt was not proved 
" to have been contracted by Kalova for lawful and necessary purposes : (3) that 
the property mortgaged was watan, and was not liable for the debt, and that the * 
plaintiff’s cause of action arose in the month of February 1886, when the 
Revenue Commissioner’s order was passed. He. therefore, allowed the claim. 

The defendants appealed. 

P. M, (with Shamrao Vitthal) ijr the Appellants (defehdants) : — 

The property in dispute is not service watan, as is shown by the original san^d 
dated 1762. It is, therefore, alienable like any other property. Even admitting 
that the property is service watan, still the service being commuted, and the 
summary settlomout being made applicable, it has lost it} characteristics of 
inalienability — Radhahai v. Anantrav, I. L. R., 9 Dorn., 198; Vtshwanatk v. 

' Uagubai, P, J., 1890, p. 28. 

! The lower Court was wrong in holding thaA the mortgage of Bs. 9,900 was 
- nob proved. There is abundant evidence in the case to prove it. «(EYidenco 
i; referred to). 

t The plaintiff* has never until now repudiated the mortgage, although there 
l,;have been several judicial proceedings in connection with it. He cannot 
> repudiate it now. 

Further wo say the suit is barred by limitation. The plaintiff claims as the 
son of Bhujangrav. Therefore, his right came into [27J existence in 1848, 
when he was born. The possession of his step-mother Kalova was frhm the 
beginning adverse to him, because she claimed to hold the property as that of the 
deceased Bhujangrav and not as that of the plaintiff whose legitimacy she 
denied. Again, in the year 1850, when Ramova applied to sue in formd pau- 
peris on behalf of the plaintiff, Kalova, disputed his right as heir of Bhujangrav. 
Kalova’s possession, therefore, has been adverse, at least from the year 1850. 
with respect to that portion of the watan property which was then already 
restored bo her. The plaintiff attained his majority, according to Hindu law, in ; 
the year 1864, and, giving him the benefit of three years under the Limitation * 

; Act. his right to sue became barred in the year 1867. The defendants claim to 
be in possession under Kalova, and her possession having^ been adverse, oar 
possession has also been adverse from the date of the first mortgage in 1865 — 
Mitra on Limitation, p. 133 ; Madhava v. Narayana, 1. L. R., 9 Mad., 244. 

Jardine (with Ghanasham N. Nadkarm) for the Respondent The sanad 
granted in the year 1886 and the other documentary evidence in the case show 
.that the property is both service and deshn^ukhi watan. No holder can alienate 
watan property beyOnd his life-time — Apaji v. Keshav Shamrai, I L R 
15 Bom.. 13. ‘ ’’ 


As to the mortgage, no evidence of consideration has been given, nor has 
any necessity for contracting the debt been proved. Admitting the mortgage 
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to be valid, it would be good only duidag the life-time of Kalova. the mortgagor 
the property being watan. It would not bind succeeding holders — West and 
Bilhler, p. 101. 

The plaintiff’s claim is not barred by limitation. Kalova’s possession cannot 
be said to be adverse, because she being the eldgr of the two widows naturally 
held the property as manager. The plaintiff’s legitimacy having been judicially 
established, Kalova cannot be held to have retained possession in her own 
right. But even if her possession was adverse, the plaintiff’s claim would not 
be barred, because after her death he was entitled to succeed as the nearest heir 
of Bhujapgrao, if not as adopted son. 

[28] P. M, Mehta in,roply : — In the former suit the Court held Padapa to be 
a legitimate son^ and that being so his right to succeed to the estate of Bhujangrav 
accrued to him at his birth. The possession of his step-mother Kalova was, 
therefore, adverse to him. He being in existence she could not legally hold the 
property as Bhujangrav’s widow. She could do so only as trespasser. If she 
acquired it as trespasser, it was her stridhan. It was not a widow’s estate to 

' which she succeeded, because she was not the widow of a childless Hindu. 
Moreover, she had been all along asserting her right to the property, which she 
need not have done if she had been the widow of a childless Hindu, for in that 
case it must have been acknowledged. The title which she acquired was not that 
of a Hindu widow ; she got it by the operation of the Limitation Act — Babu v. 
Bhikaji, I. L. R., 14 Bom., 317. On her death the plaintiff, as her stop-son, 
succeeded, if there are no other heirs, to her property, but subject to all the 
liabilities created by her, and, therefore, subject to the defendants’ mortgage. 

As to estoppel, we say that as Padapa stood by and allowed the' property to 
bo charged with money, the property must pay the charge. Kalova's death 
does not destroy the charge, which was a mortgage and not a charge for her life. 

Gandy, J. : — Some of the facts of this ease are to be found in Kalova v. 
Padapa, I. L. E., 1 Bom., 248. 

Bhujangrav Desai died on 27th September 1^47, leaving two widows, Kalova 
and Ramova. In the following year Padapa was born to Rarnova. Bhujangrav’s 
desai watan had been attached in 1844, because he would not show his sanad. 
In 1848 or 1849 Government restored a small portion of the watan, but entered 
it in the fiame of Kalova, refusing to recognise the infant Padapa, Ramova, on 
behalf of Padapa, made attempts to sue Kalova to establish the legitimacy of 
the infant, but the case did not then come to trial. It seems that subsequently 
Kalova and Ramova must have become friends, for they apparently lived 
together with Padapa. 

In 1865 Government restored the rest of the watan, again acknowledging 
Kalova as the holder, the agreement with her being under the “ Gordon’s 
iBettlement.” 

[29] On 15th September 1865, Kalova mortgaged the two villages of 
Aroshankar and Wadwadgi (part of the above-mentioned watan) to one Shrini- 
vas, who was the watani karkun, the consideration recited in the bond being' a 
sum of Rs. 9,900, the balance of an account of all the sums advanced to 
Kalova by Shrinivas from time to time while the watan was under seques- 
tration. Possession of the villages was given to Shrinivas, the village officers 
being directed to pay him the revenues. 

Padapa, ,.was not a party to the mortgage (he was then about ‘Seventeen) ; 
but it appears that he wasthen on good terms with Kalova find living with her. 
All went well for a few years, till Kalova repented of her bargain, and directed : 
the village officers not to pay the revenues to Shrinivas. Thereupon Shrinivas 

J^evenues for 1869-70 ^ 
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. and the Subordinate Judge held (27th October 1871) that the mortgage-bond 
i' proved and vyas for consideration, and that Shrinivas had obtained posses- 

!' O’ decrSed that Kalova should 

j; pay Ka. 995- J -3 for the revenues of the year 1869-70. As Kalova did not pay 
< this sum, Shrinivas in exeeutipn bought the villages, but iu 1878 the Collector 
cancelled the sale under the WaUn Act (III of 1874). In the meanwhile, 

. anrimvas had been forced to tile another suit against Kalova (No 69 of 1873) 
j for the revenues of two more years (1870-71, 1871-72), and for restoration 
^o possession as inortgagoo. Ho obtained a decree on 6th June 1873, and - 
ppbtained possession of the villages tlirougli the Court in 1876. 

To retui n to Jvalova and Padapa. They had been on good terms, but having 
^arrelled bcwuse Padapa did not marry Kalovas niece, Kalova, on 16th ’ 
Balapa as a son to her deceased husband Bliuiangrav. ' 
On 4th December 1872, Padapa filed Suit No. 1299 of 1872 against Kalova. 
and Balapa, and prayed that he might be declared the son of the deceased , 
Bhujangrav, and the adoption of Balapa by Kalova ho set aside. The Subordinate .> 
Judge held that the claim was barred under Aci XJV of 1869, section 1, clause ' 
16. and section 11; but, in appeal, the AssisLant Judge held that the suit was . 
not barred, and this view was uplieUl. in 6.;coiid aj'peal. by the High [30] Court , 
in aioya V. nt apa, I. L. R., I Bom , 218, and the c.ase was remanded for 
determination ot the questions whether Padapa was the son of Bhujangrav, and, ' 
If so. as to Che validity of the adoption of Balapa. The Subordinate Judge, on ' 
remand, found that Padapa was the legitimate son of Bliujangrav, and that the 
adoption of Balapa was not valid. Kalova and Balapa both appealed, but the 
Assistant Judge oil 31st July 1878, confirmed the decree of the Subordinate , 
Judge. Kalova had died in November 1877. liut Balapa made a second appeal 
to the High Court, which, on 2lst January 187?, coiitirmed the Assistant 
Judge 8 decree (no written judgment). 

Padapa having estahliahed his legitimacy, and Kalova being dead, the 
Collector in 1878 entered the watan in his name. At that time it is evident 
that Padapa and Shrinivas wore fast friends: in fact, it was mainly owing to 
the aid and deposition of Shrinivas that Padapa established his legitimaev 
As to the possession of the two mortgaged villages, it appears that Kalova had ■ 
put up one Gopaldas to obstruct the e.xecution of the decree of 187.3 (mentioned - 
.above). This obstruction was removed, and .Shrinivas sued Gopaldas for the ' ' 
revenues of 1^73-74 and L874-76. This case was finally decided by the High 
Court in Apiioal No. 22 of 1879 (2r.th January 1880). It appears also that 
tenants were sot up antagonistic to the tenants of the mortgagee, and several 
suitsensued (sen Exhibits i55. 1.08. 169, 160, 173. 174, 175). But it is evident 

\ proceedings Padapa and .Shrinivas weroaoting in concert. A’ I 
In 1879 Padapa himself stated (Exhibit 116) that possession had been with W 
Shnniyas as mortgagee. In short, there seems to have been a joint possession 
Of Shrinivas and P.ulapa. the latter since October 1878. being the recognised : ■ 
ocouitmnc the former takhig some, if not all, of the revenues of the two mort- ' V 
gaged villages. In 187 j Shrinivas deposed (Exhibit 18) that there were no 
oifferences between himself and Padapa as regards the vahivat’; and this is 

fcg But in'l88o‘qi (Exhibits 36 to 39).- which apparently relate to :# 
1878-7a But in 1880 Shrinivas died, and his sons, Swamirao and Devrao 
(hereafter called the defendants;, soon fe’l out with [81] Padaj.a, who in J881 ' 
obtained an order ftom the Coilector, directing the village officers to p.ay the ■ ■ 
reyeiiuea of the two villages to him and not to the defendants. In March 1886 ■ ■■ 

defendants obtained an order of the Revenue Commissioner (Mr. A. Crawford)' >' 


> _ Apoucp ;; , 
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orders to the village officers to pay the revenues to dofeiidants “ until Padapa 
brings decree of a competent Court to the contrary." Padapa appealed to 
Government, but Government (without stating reasons) confirmed the order of 
the Revenue Comniissioner on 7th January 1887. 

Accordingly, on 16th August 1887, Padapgi filed the present suit to have 
it declared that the bond,* executed by Kalova to Shrinivas on loth September 
1865, was null and void, and for possession of the two villages ; and, in tlie 
alternative, for redemption of the mortgage. 

First, as to the nature of the property: Mr. Meiita contended tliat it was 
originally non-service waian ; but there is a mass of evidence showing that it is 
part of a desai watan, aifd, as such, of cour.so it was hoid on a service tenure. 


Next it was contended that by the application of a summary settlement and 
commutation of service the property became alienable like the ordinary landed 
^property of the district. Tiiis contention is likewise bad. “ Lands held for 
service" could never be settled under Bombay Act II of 1868 (tlie Summary 
Settlement Act which applies to the southern districts of the Bombay Presidency 
whence the present case comes), such lands being expressly excepted from the 
operation of the Act. It was for this reason that Govornment carried out what 
is termed the*‘ Gordon Settlement," to which legal effect was subsequently given 
by section 15 of Bombay Act III of 1874. Tlie report and appendices of 
Mr. Gordon’s Committee on the Sholapur District, (Areshankar and Wadwadgi 
were formerly in the Mangoli Taluka, Sbolapur District) whioli we have perused, 
show that, whatever may have been the case in other districts, the settlement 
made with the district hereditary ollioers of Sbolapur was not intended to convert 
the watanlAnd» into the private ijroperty of the watandars, with the necessary 
incident [32] of alienability, but to leave tli^ein attached the hereditary offices 
which, although freed from the performance of service, remained intact. It wasf 
a lour-annas ' judi^' and there was no extra uazdrcma levied for the conver-, 
sionof the watan into private property. (See^ilso Colonel Etheridge’s mention 
of the Gordon Settlement in Sbolapur, p. 41, Government Selection, N. S., 
No. CXXXIl). Apparently no i^ajind was issued to Kalova in accordance with 
the tonus of the settlement ; hut if any sanad was issued to her, there is no 
reason tjp suppose that it materially dillored from that which was subsequently 
issued to Padapa (Exhibit 50), and which is the same as tlie form of sanad issued 
to district heroditaiy officers in the Southern Maratha Country. (See p. 142 oL 
General Rules in force in the Revenue Department under the Government oP 
Bombay). There is nothing in this sanad to take the property out of the well- 
established rule (which was in force in 1865 when the mortgage to Shrinivas 
was executed), that alienation by way of mortgage of any portion of watan pro- 
perty had no force beyond the life of tlie waia7ifZar- mortgagor. (See Kalu 
^ H^aray an Kulkarni v. Hanmapa bin lihimapa, 1. L .R., 5 Bom., 435). The 
Commissioner, Mr. Crawford, thought that the sa/md made a distinction between 
alienation by way of sale and alienation by way of mortgage, and that as the 
alienatfbo to Shrinivas was of the latter description, the mortgagee (if unredeem- 
ed) could not bo ejected as long as there waS a male holder of tho wabm 'ni 
existence. But there is no warrant for any such distinction, which is not to bo 
found in the sanad or in the* cases which establish tho principle above quoted. 


Primd facie, then, Padapa, if the successor to Kalova, is entitled to recover 
the watan Jands free from any moiitgage executed by I .is prode^^easor. This 
was the ground stated by the Subordinate Judge, wIjo saief ‘'as no mortgage or 
alienation of a watan beyond the life-time of the incumbent would be valid, the 


property is not liable for any debt, even improved, after Kalova’s death." But^ 




,Ei|iov|^ not the rightful inoumbeQ|| 
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of the wntan, and Padapa is not lier successor. Padapa has been declared by 
the Courts to bo the [38] le^Mfcimate son of Bhujangrav. It *follows, 

' therefore, that from the date of his birth in 1848 he' was the waiandar, and 
i Kalova, unless she was the manager acting on his behalf, was a mere trespasser. 

F; The fact that Government entered the vmtan in the name of Kalova, and that' 

' the “Gordon Settlement” .was effected with her, would not make her the 
watandnr as long as Bhujangrav’s son was alive. Jf she was a mere trespasser, 
then his right to recover the lands free from any incumbrance, on the ground 
that he is the watandar, lias been lost by statute. 

It is unnecessary to inquire whether the mortgage may not be regarded as 
efftjcted on behalf oi Padapa, who was in 1865, and still is, the watandar. But 
we may remark that there is good reason lor supposing that 5n 1865 Padapa, 
(who V7as then of age) was living with Kalova, was cognizant of the mortgage, 
allowed Kalova to repieseiit the estate, and acquiesced in the transaction*^ 
Certainly, it is clear tliat from 1877 (when Kalova died) to 1881, (when 
Padapa quarrelled with defendants), Padapa adopted the mortgage. He 
admitted the status of Slirinivas as mortgagee, ar.d Shrinivas equally admitted 
the status of Padapa as representative of the mortgagor. 

But, apart from those considerations, regarding Kalova as a mere 
trespasser, Mr. Melita for defendants admitted that Kalova or Kulova’s heir 
was fully competent to redeem tht; mortgage. Ho also admitted that Kalova’s : 
heir was her step-son, the plaintiff Padapa. Assuming, as defendants contended, 
that Kalova fully represented the estate and purported to deal v;ith the 
property as her own, and that the title of the riglitful ivatandar was lost by 
limitation, in thio case it so happens that fclie rightful watandar is Kalova’s heir, .. 
and, t^^erefore, his claim to redoom in the latoev capacity cannot be resisted. 

^ Tiie Subordinate Judge found that the riioi tgage-bond was not proved, 
and that it was without consideration. But as to execution there can be, no 
doubt : the plaint recites the fac;^*. And as to consideration, it is evident that 
there was no fraud or collusion between Kalova and Shrinivas in thy suit of 
1870 (mentioned above) ; so even if Padapa could claim to be the successor of 
Kalova in the watan he would bo hound by the de- [34]oision in that suit 
(see Liadiiabai v. Anantraiy 1. L, H., 9 Bom , 198). Of course if the bond was 
executed lor the benefit of the estate, and Padapa adojited and acquiesced in 
the mortgage transaction, he cannot now plead want ol consideration. Nor can 
^hodo so as heir of Kalova, being bound by the finding against her tiiat the 
mortg age was for good consideration. 

It only remains, tlierofor(‘, to take tho account. 

Mr. Mehta abandoned tho claim for iis. 19,995 as recited in the 27th 
paragraph of the written statement. 

With regard to tlie mot tgage-horid for Es. 3,000 recited in the 26th 
paragraph of the written stiteinent, the Subordinate Judge framed an issue (the 
fourth) and recorded a finding “ in tho affirmative,” noting that “ the guestion 
whether the mortgagor };as a right to redeem tho present mortgage irrespective 
of the separate iiK^rtgage ft)r lls. 3,000 will bo considered after the fifth isssue 
has been disposed of,” The pvunt seems to have subsequently escaped the . 
notice of the Subordinate Judge, for it was not further considered by him. The 
eighth paragraph of the memo, of appeal to this Court is that “ the lower * 
Court did not allow the defendants sufij^ieut opportunity to prove the second . 
mortgage of 1869 for Rs. 3,000.” But counsel did not press the point or show ; 
in any way that defendants had not the fullest opportunity of proving the bond 
for Rs. 3,000. Uodor these circumstances, w’e cannot now allow thai: ! 

be proved* 
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As regards khe debt due on' the bond for Rs. 9,900, we think that, as' 
stated in the plaint, the plaintiff must be taken as having enjoyed possession 
of the villages from *the date of the Collector’s order (4th April 1881) till 
January 1887. J'or that period he must pay simple infc(3re8t at 12 per cent.,’ 
the rate recited in the bond. For the remai;*ing period defendants must be 
taken to have been in ^Jossession, and, according to the stipulation in the bond, 
their receipts of the rents or profits are in lieu of interest. If ohstruction was 
offered to their full enjoyment of the rents and profits, the mortgagee had his. 
remedy, a remedy which he availed himself of in proviouH years is siiown by 
the suits which he filed. That matter cannot now be gone into. 

[33] It must bd understood that this decree does not deal with the. 
proporr.y recited in the 29th paragrapii of the written statement. No issue 
was framed in regard to that point. 

We amend the decree of the Subordinate Judg*, hy allowing th(3 plaintiff 
to redeem the villages of Aresliankar and Wadwadgi on p tying, within six 
months from this date, the sum of Rs. 9,900 with 12 per cent, simple interest 
on the said sum of Rs. 9.900 from 4th April 1881 to 7th January 1887, and, 
in default of payment, his mortgage will bo foreclosed. 

Defendants must have the costs of this appeal. Each party to pay his 
own costs in the Court below. 


NOTES. 


Decree, amended. 


fTho Privy Council reversed this dcci.sioti on appeal in (1900) 24 Bom., 66i5, Soo also 
(1898) 1 O. 0., 174.] 
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APPELLATE CIVIL. 


The 26th November, /h92. 

, Present : 

Sir Charles Sargent, Kt„ Chief Justice, and Mr. Justice Gandy. 

iVIotilal Kashibhai (Original Plaintiff) Applicant 

versus 

Nana alias Lingdo Mukund Patil (Original Defendant No. 2) 

Opponent/ 


Civil Procedure Code [Act XIV of 1HH2), sec. 622 - Application and 
purpose of the section — Revision , 


An application under section 022 of the Civil Procedure Code (Act XIV of 1882) cannot 
bo entertained in the case of those interlocutory order.s against which, though no immedi- 
ate appeal lies, a remedy is supplied by section 591, which provides that they may be made 
a ground of objection in the appeal against final decree • 

The purpo.se wit^ which section 622 was framed was to enable a party to a suit th get 
a decision or order of a lower Court rectified by the High Court where there would otherwise 
be no remedy. 


This was an applicjabion ’under the extraordinary jurisdiction of the Court, : 
under sectibYi 622 of the Civil Procedure Code (XIV of 1882), agfiinsfc an inter- 
locutory order passed by Rao 8al\jeb Prabhakar Vitthal Gupte^ Second Class 
Subordinate Judge of Bassoin. • ; 

Plaintiff Motilal Kashibhai brought a suit against (l) R.ighunath Patil, (2) , | 
Nanajf and (3.) Botmaria, to recover ^session of a house. On the day of fixing,!^ 




of 1893, 
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issues Nana alone appeared, and after tbre settlement of issues the hearing 
was adjourned till the let [36] December 1891» on Nana's application to enable 
him to instruct a pleader. On the day so fixed for hearing, all the defendants 
being absent, the Court passed a decree for the plaintiff. On the 6th Decem- 
ber 1891, Nana and Botmaria applied to the Court to set aside the decree and 
restore the suit to the file, &^tating that they had beeri prevented by accident 
from attending the Court on the day fixed. The Court, thereupon, issued 
notice to the plaintiff to show cause why the decree should not be set aside 
and the suit restored to the file for rehearing, and, after having heard both 
vthe sides, passed an order setting aside the decree and directing the suit to be 
/proceeded with only so iar as Nana was concerned. The decree with respect 
to the other two defendants was allowed to stand, because Baghunath had not 
appeared at all, and Botmaria had not appeared on the day on which the issues 
were settled. 

Against the order setting aside the decree with respect to Naha, the plaint- 
iff applied to the High Court, and obtained a rule nisi, to set aside the order 
under section 622 of the Civil Procedure Code (XIV of 1882). ^ 

Oovardhanram iff. Tripathi appeared f r the Opponent Nana to show 
cause : — We take a preliminary objection, and submit that this application 
cannot be entertained under section 622 of the Civil Procedure Code, inasmuch 
as section 591 has provided a remedy in case of orders such as the one now in 
question — Singh v. Lekhraj^ I. L R., 5 All., 293;; Farid Ahmad 
V. Dulari^ Bibi, I. L. R., 6 All., 233 ; In re Nizam of Hy^ ^rabad, 1. L. E., 
^9 Mad.. 256. V 

? Oaner>h Krishna Deshamnhh, for the Applicant, in support of the rule : — 
.^Interlocutory orders such as the ope in question can be interfered with 
j under section 622 of the Civil Procedure Godo — Dhapi v. Ham Pershad, 1. L. R., 
li Cal., 768. The exercise of the extraordinary jurisdiction is discretionary, 
the true interpretation of section) 622 being that, in case of orders which 
are appealable, the High Court cannot interfere, and that, in the uase of 
those which are unappealable, the High Court has a discretion to interfere, 
which will be exerci.sed with regard to the circumstances of each case. 

[37] Sargent, C. J. ; — The expression “case ” in section 622 of thepodeof 
Civil Procedure may be, as stated by the Court in Dhapi v. Bam Pershad, I, L. R.| 
14 Cal,, at p, 780, wide enough to include an interlocutory, order. But a 
word of such general import must be controlled by due regarcl to the purpose 
with which section 622 was framed. This, it cannot bo doubteUi was to enable 
a party to a suit to get a decision or order of a low^er Court veotifiod by the 
High Court, when there would otherwise ho no remedy. In the case of those 
interlocutory orders (such as the present one), against which no immediate 
appeal lies, a remedy is still supplied by section 591, which provides that the 
order may bo made ground of objection in tlio appeal against the final decree. 
We^may remark thUt the Madras and Allahabad High Courts in In re Nizam 
of Hyderabad^ I. L. R., 9 Mad., 256, and Chattar Singh v. Lekhraj, I. L. E., 
6 All., 293, differing Irora the Calcutta High Court, take this view of the section. 
1 We must, therefore, discharge the rule, with coats. ‘ 

• Buie &i0harged. 


k . NOTE^. i 

f Similar decisions ^cre given in the folio viring cases : — (1899) 19 A. W. jf ., I?i0 ; (1906) 30 1 
' Mad , 230; (1909) 12 0. 0., 406 ; (1908) 11 0. 0.. 238; (1907) 1 8. L. R., 120 1(1908) 2 S. L. B., 7 
^ 22 ; (1900) P. L. R., 22 ; (1904) P. R„ 14. See also (J914J 16 M. L. T.. 101: 21 1. 0., 191; (1916) 
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( IS Bom. 37 ] 
APPELLATE CIVIL. 


l.L.R 18 Bom. 


V The 6th December, 1892, 

Present: . 

8IB CHARLES bARGE'NT, KT., CHIEF JUSTICE, AND Mh. lUSTlCK CaNDY. 


Namdev (Orij^inal Defendant) Appellant 

versus 

Bamohandra Gomaji Marwadi (Original Plaintiff) Respondent/ 


Decree — Execution — A uction-purchaser — Symbolical possession— Judgment-- 
debtors remaining in actual possession —Subsequent attempt by ptirchaser 
to take possession — Obstruction — Appheation to remove Obstruction- 
Application converted into a suit under Section 331 of Civil 
Procedure Code {XIV of I8b2) — Limitation — Adverse 
possession — Ltviitation Act {XV of 1877), Sec, 3, and 
Sch. IT, Arts. 138, 144, 1G7 — Civil Procedure 
Code (XIV of 1882), Secs, 328, 329, 33 1. 

Tho plaintiff purchased the property in dispute at an auction sale in execution of a decree, 
and on tho 14th August 1877, ho took formal possession, but tho judgment-debtors remained 
in actual possession. On 18th September 1889, tho plaintiff proceeded to take possession, 
but was obstructed by the defendant, who alleg(‘d that he had purchased the property from 
the judgment.dobtors in 1888. The plttiutiff [38} then applic-d for the removal of the defend- 
ant’s obstruction, and his application was registered as a suit uiidor section 331 c£ tho Civil 
Procedure Code (XIV of 188*2). 

Held, that tho plaintiff’s claim was barred by limitation. When his application was 
converted into a suit under section 331, the rights of the parties had to be determined as if 
an ordinary suit for possession had boon instituted against the defendant, and either article 
138 or article 144 of tho Limitation Act (XV of 1877) applied. In cither case the defendant 
could avail himself of the judginont-debtors’ possession, wriich was adverse to the plaintiff. 


SeconeI appeal from tho decision of Dr. A. D. Pollen, District Judge of Poona. 

One Gangadhar Ko.shav Bhat obtained a decree (No. 1628 of 1876) against 
four brothers, Hari, Narayan, Rama and Vithii. Tn execution of that decree 
. the property in dispute was sold by auction and was purchased by the present 
plaintiff, Ramchandra Gomaji Marwadi, on the 14th August 1877, who took 
formal possession througli the Court, but tho judgment-debtors remained in 
; actual possession. Subsoquontly, viz., in the year 1889, the plaintiff having 
himself obtained a decree (No. 126 of 1889) against tho four brothers, sold the 
same property in execution and purchased it. On the 18th September 1889, 
; he proceeded to take possession, but was obstructed by the defendant Namdev, 

' who alleged that on.the 3rd January 1888, he had purchased the property from 
the judgment-debtors. The plaintiff in October 1889, presented an application 
for the removal of the defendant’s obstruction, and the application was registered 
: as a suit under section 331 of tho Civil Procedure Code (Act XIV of 1882). 

The Subordinate Judge found that the defendant acquired no right io the 
\ property in^ dispute under his purchase, because his vencipr a t^ile and 

f in the Court sale on the 
s decree. He. therefore, 




linterest had been already purchased by the plaintif 
'14th August; 1877, under Gangadhar ^Xeshiiv Bhat’ 
stiff’s olaim. 




mMii 



1891 



'•V . ■ 
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iRi On appeal by the defendant, the Acting Distriot Judge 
sent down the following issue for trial 


(T.^Hart-Davies) 


“ Is the claim time-barred ?” 


J The finding of the Subordinate Judge on the above issue was in the nega- 
tive, on the ground that as the plaintiff’s application [39] for the removal of the 
defendant’s obstruction was inade within thirty days from the date of the 
obstruction, the claim was not barred under article 167,* schedule II of the 
Limitation Act (XV of 1877). 

On appeal the District Judge, concurring with the Subordinate Judge, 
/confirmed his order. 

The defendant preferred a second appeal. f* 

Mahadev Bhaskar Chavbal for the Appellant (defendant) The plaintiff’s 
claim now to take possession is barred. He got symbolical possession in ^ 
August 1877, and his present application was made in October 1889, i.e., 
more than twelve years subsequently. The plaintiff allow^ the judgment- 
debtors to remain in possession, and they sold the property to the defendant. 
The possession of the judgment-debtors was adverse to the respondent (the 
plaintiff) and wo claim through them. The suit was, theiofore, clearly barred. 

Gangaram B. lieU, for the Respondent (plaintiff) The point of adverse 
possession is raised for the first time in second apiieal. It was not raised in 
the written statement, nor was it rai.sed in either of tho lower Courts. * 

f Sahgent, C. J.: — The issue sent down by tlie Acting District Judge 
includes the point 1 

Neil’ior of the lower Oourt.s understood the issue to mean whether the 
claim WHS barred by adverse possession. It was aftier the issue was sent down 
: that the Subordinate Judge came to the conclusion Ih at the claim was not time- 
barred, being filed within thirty days from the date of obstruction. It was not 
suggested, in appeal, that the Subordinate Judge did not understand the issue, 
nor did the defendant raise any objection to tho Subordinate Judge's finding. ’ 
The District Judge also under‘<tood the issue to mean whether tho suit was 
filed within thirty days from ^he date of obstruction The appellant should not 
be allowed, in second appeal, to raise a point which he did not raise, and never 
urged, in either of tho lower Courts. '• 

Sargent, C. J. : - We think both the Courts below have misapplied the ■ 
Statute of Limitations in disposing of tho first, issue [40] sent down on nimand. 
Article 167 of the second schedule of the Statute of Limitations required that 
the application contemplated by ‘section 329 of tho Civil Procedure Code (XIV 
of 1882) should be brought within thirty days from tho obstruction, but when 
that application w^as converted iiito a suit, the rights of the parties liad to be 
determined as if an ordinary suit for possession had been instituted by the 
. decree-holder against tlie defendant. The issue as to tho Statute of Limitations 
.r must, wo think, have been intended by Mr. Ilart-Davies to be determined in its 
i double aspect, and that being so, either a i tide 138 or artide b e 

‘ * [ Ar t 

i!?', Description of application. j I*eriod onmuta- rp.^g-from which period begins to run. 


Complaining, of resistanco or j Thirty days 
obstruction to delivery of possession ; • 

of immoveable property decreed or i 
sold in execution of a decree, or of ; 
dispossession in tho delivery of j , . ^ 

s poasessipn to the dcor^s^Wor or the ( , ' ' . 




! The date of the resistance, obstruc- 
'tion or dispossession.! «. 
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applicable to the case. See Lakshman v. Bisansing, I. L. R., 15 Bom., 261, and /?j 
Laksh7nan v, Movu^ I. L. B,, 16 Bom., 722. It is not a matter of importance 
which article is applied, as in either case the defendant will be able to avail 
himself of Hari’s possession, which, after the petition hy plaintiff, became 
adverse to the latter. Assuming article 144 to apply, the defendant would have ' 
acquired possession from Hari, which was tne cause of " his liability to be . 
sued ” in the present suit, and would, therefore, fall under the definition of a 
defendant in section 3 of the Statute of Limitations 

The plaintiff’s suit is, therefore, barred, and we must reverse the decree of 
the Court below and dismiss the plaint with costs throughout on the plaintiff. 

, Decree reversed. 


NOTES. 

-■ ( Symbolical poi< 80 flsion is effective as against the juflgment-dobtor, but not as against 

third parties (1897) 19 All., 499; (1910) 6 I.C., 407; .see [also (1901) 3 Bom. L.B., 832; 
(1895) 21 Bom., 392; (1910) P.L.B., 70.) 
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APPELLATE CIVIL 


The 5th December, 189!^. 

Present : 

Mr. Justice Telang and Mr. Justice Fulton. 


Bliagvantrai Munshi (Original Plaintiff) Appellant 

versus , 

Mehta Bajurao .....(Original Defendant) Respondent."^ 


Valuation — Valuation of suit — Suits Valuation Act [Vll oj 18^7), Sec, 8 — 
Valuation for purposes of Court fees and for jmr poses of junsdtetjon — 
Jurisdiction — Appeal. 

In a Ruit for an account the valuation for purpo.Res of Court foes determines the question 
of jurisdiction, tho valuation for both parposcs being the ‘^amo under section 8 of Act VII 
of 1887. 


[4D The plaintiff sued for an account, and valued the relief sought at Ra, 130. The 
suit was filed in the Court of a Subordinate Judge of the First Class, The Subordinate 
Judge rejected the claim. Thereupon, tho plaintiff appealed to the High Court, valuing his 
claim ill appeal at Bs. 10,505. 

Held, that the appeal Jay to the District Court, and not to the High Court, 


Appeal from the decree of Ran Bahadur Chunilal Maneklal, First (JlasB 
Subordinate Judge of Alimedabad, in Suit No. 567 of 1888. 

The plaintiff sued for an account from May 1881, to 22nd July 1886, 
and to recover whatever might be found due to him by the defendant, alleging 
that the defendant was his mukhtyar, or agent, and as such entrusted with the 
management of his property consisting of houses, fields and an mam village 
called Vastral, situate in the Ahmedabad District. The plaintiff further alleged 
that on the 2l8t July 1888, he had revoked the defendant's mukhtyamania, 
or power of attorney, and had given him notice to render an account of his 
management, but this ho refused to do. Hence the present suit. The claim 
was valued at Rs. 130 for purposes of Court fees, and a stamp of Ks. 10 was 
aflSxed tff the plaint. * * ; 

The suit was filed in the Court of the First Class Subordinate JadgeJ^y 
of Abmedabiftd. , ;;;|| 
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Tho Subordinate Judge, after taking accounts between the parties, rejected 
the plaintitf’s claim in toto. 

Against this decision the plaintifl appealed to the High Court. He valued 
his claim in appeal at Es, 10,505. 

The appeal was heard b\ Telang and FULTON, JJ. 

Oovardhan M. Tripati for Respondent : — There is 'a preliminary objection to 
tho appeal. The appeal in this case lies to the District Court, and not to the 
High Court. Tho plaintiff valued his original claim at Rs. 130 in the Court 
below. This valuation should be taken for purposes of Court fees, as well as for 
jurisdiction. Under section 8 of Act VII of 1887, the valuation for both 
purposes is the same. That being the case the appeal lies to the District Court 
under Act XIV of Khushalchand v. Nagindas, I. L. R., i2 Bom., 675, 

[42] Gavpai Sadashiv Rao for Appellant: — The valuation of the suit, as i 
given in tlie plaint, is for purposes of Court fees only. The suit involves a * 
claim to property worth more than Rs 5,000, Tiiat being the case, according 
to the established practice of tins Court, the appeal lies to this Court and not 
to the District Court. Refers to Manohar Ganrsh v. Rawa Ramcharandas, j 
T. L. R., 2 Bom., 219. The law is well se^Med that valuation for purposes of | ; 
Court fees is quite distinct from valuation for purposes of jurisdiction. | 
Section 8 of Act VII of 1887 has no application to tho present case. Nor would | 
section 9 of the Act apply in the absence of any rules made by the High Court. J 
Telang, J. : — The plaintiff sued for an account, and in tije plaint valued ' 
the relief sought at Rs. 130, stating at the same time that he would pay Court 
fee on any larger amount that might bo decreed. Tho First Class Subordinate 
Judge rejected the claim, with costs. The plaintiff has now appealed to this 
Court, hut a preliminary objection has been taken that, as tho relief sought 
was valued at Rs. 130, the appeal lie.s not to this Court, but to the District 
Court. Tho appellant’s pleader relies on the statement in the plaint that at 
tho time of filing it there were no. moans of ascertaining the amount due, but 
that it was a verv large sura, and that temporarily tho relief sought was valued 
at Rs. 130. It wnis contended that this valuation was made merely for the 
purpose of ascertaining the Court fee payable, but we are unabhi to accept this 
view. In Klmskalchand v. Nagindas, I. L. R , 12 Bom., 675. it was hel^ that, 
in a suit for account, the valuation entered in the plaint for purposes of' Court 
fee determined tho question of jurisdietion, and the law thus laid down has 
been embodied by the Legislature in section 8 of Act VII of 1887 wliicb was 
in force at the time this suit was instituted. We must, therefore, direct that 
the memoranduDj of appeal he returned to the appellant for presentation in the 
proper Court. The appellant must pay the costs incurred in this Court. 

Appeal rejected. 


NOTES. 

[Sec also (1893) 18 Bom., 100 ; (1895) 20 Bom., 2Gf: 
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[43] APPELLATE CIVIL. 

. The ISth December ^ 

Present : 

Sir Charles SArgent, Kt., Chief Justice, and Mu. Justice J3ayley. 


Dadabhai Dajibhai (Original Defendant No. 2) Applicant 

versus 

Diogo Saldanha (Original Plaintiff) Opponent.' 


Jurisdiction— Gontrfict — Performance of contract — Making of contract— 

Ooods to be shipped at Bombay to the plaintiff at tiarwar- — 

Contract entered into and intended to be performed at Bombay. 

Tho plairitifE residing at Karwar sent a sum of money to Kemp ik Co., (dof^jndint No. 1), 
a firm at Bombay, anking them to send him certain goods. Kemp ^ Co. informed the 
plaintiff that they had not the goods required by him. The plaiiitill th'jiciipoii l-T graphed 
to them to pay the amount to defendant No. ‘2, a resident of Bombay, providetl he .-^hipped 
the goods. On the failure of defendant No. 2 to ship the goods, the plaintiff brought a suit 
against the defendants in the Court at Karwar to reeov<?r the amount. He claimed against ( 
Kemp & Co. (delendant No. 1) because they had paid the money to Die second defendant 
before the good.s were .shipped, and against the second defendant beeauso be had not ihippod 
the goods, although he had received the money. The Court at Karwar was of opinion that 
Karwar was tbo place where the contract was to be performed, and that, iberoforc, it had 
jurisdiction to cutertain the suit, and it passed a decree against defendant No. 2. Tho claim 
as against defendant No. 1 was dismis-scd, 

J/c/d, reversing the decree, that ’the understanding on which the money was paid to 
defendant No. 2 by K»nnp & Co., and which vv:?s the agreement on wliieli !iie plaxiitiQ sued, 
was that the secend defendant would ship the goods at Bomb.iv to the plaintiff at Karwar. 
The contract, therefore, as between defeud.iiit No. 2 and Kemp & Co, , acting on behalf of 
the plaintill, was both cntcri d into and intended to be perfurriied iit Bombay. The cause of 
action arose, therefore, in Bombay, and the Court at Karwar had no jurisdiction. 

Application under the extraordinary jurisdiction of the High Court, under 
soctiop 622 of the Civil Procedure Code, Act XIV of ]Hh2, against tlio decision 
of Eao Bahadur liaghavondra Kamchandra, Acting First Class Subordinate 
Judge of Karwar in a Small Cause Suit. 

The plaiiitil'f resided at Karwar. The lirsl dclondaut was the firm of 
Messrs. Koinp I’fe Co., which carries on business at Bombay. The second 
defendant (the appellant) was one Dadabhai Dajihai, who also resided in 
Bombay. 

The plaintiff alleged that he had sent to Messrs. Komp & Co, (defendant 
No. 1) at Bombay a sum of Rs. 300 to pay for goods [44] which he ordered 
from that firm. Kemp & Co., however, informed him tliat they could not 
supply the goods, whereupon the plaintiff telegraphed to* them requesting them 
to pay the mondy to the second defendant, provideil ho shipped the goods to 
Karwar. The goods did not arrive, and the plaintiff brought this suit against 
Kemp & Co. (defendant No. 1), because they had paid the money to the second 
defendant before the goocls were shipped, and against the second defendant 
because he had not shipped the goods, although he had received the money. 

Tho-plaintifl' filed this suit in Jibe Court at Karwar. 

The second defendant pleaded {inter aha) that the*Coui t had no jurisdio- ; 
tion. The Court, howe ver, held that Karwar was the place where thev 

, , - * Application under Extraordinary Jurisdiction, No. IGO of 1892. , ,::j. 
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performance of the contract was tio be completed, and that, therefore, the 
plaintiff's cause of action arose within its jurisdiction. The claim was awarded 
against defendant No. 2 only, defendant No. 1 being hqld not liable. 

In coming to the above conclusion the Subordinate Judge relied upon (1) 
a telegram which plaintiff had sent to defendant No. 1 (Kemp & Go.) and which 
, ran as follows : — Otherwise Dadahhai Dajibhai ^Baria, provided he ships 
goods;" and also upon (2) the evidence given by Mr. Tate, the accountant of 
defendant No. 1 (Kemp & Co ), * that the plaintiff's telegram was shown to 

defendant No. 2 and the contents tiiereof made known to him, that the money 
was paid to defendant No. 2 under a contract that lie should ship the goods 
required by the plaintiff to Karw^ar, that it was paid for no other purpose, that 
defendant No. 2 promised to send the goods, and that on that^ condition the 
money was paid to him." 

Against the decree the second defendant applied to the High Court on the 
ground that the Court at Karwar had no jurisdiction. He obtained a rule nisi 
to set aside the decree. 

Manekshah J, Taleyarkhav, for the Applicant (Defendant No. 2);— The 
lower Court erred in holding that the plaintiff’s cause of action arose at Karwar. 
When the defendant No. I (Messrs. Kemp Jo.) paid the money to defendant 
No. 2 at Bombay [48] u nder Uio plaintiff’s instructions, defendant No. 1 acted 
as the plaintiff’s agent, and the distinct understanding then was that the goods 
were to be shipped at Bombay. These circumstances show that the contract 
was entered into and was to be performed at Bombay The cause of action, 
therefore, arose at Bombay, and that being so the Court at Karwar had no 
jurisdiction to entertain the suit. 

Ska? Viithal, lor the Opponent, contra. 

Sargent, C. J ; — Tlie Subordinate Judge has held that Karwar was the 
place where the contract w'as to he perfonnoii by the second defendant. If 
that iiad been so, the cau^o of action would have been at Karwar and the 
Subordinate Judge would have find lurisdictiou. But it is plain from the 
telegram which plaintiff sent to Kemp A Co., and from the evidence of Mr. Tate 
that the understanding on which the monev was paid to the second defendant, 
and which is the agreement upon which the plaintiff is suing, was that he 
would ship goods consigned to the plaintiff at Karwar. The con tract,, there- 
fore, between the second delentiant and Kemp Ac Go., acting on behalf of the 
plaintiff, was both entered into and intended to he performed in Bonibay. 
The cause of action was, therefore, in Bombay, and tlie Subordinate Judge 
had no jurisdiction to try the case against the second defendant. 

We must make the rule absolute, and reverse the decree wdth costs 
throughout. 
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[46] APPELLATE CIVIL. 


. The 13th December, 1892. 

Present : 

Sib Jhables Sargent, Kt., Chief Justice,, and Mr .Justice IIaylet. 

Aba bin Sadoba and anobhor.. (Original DefendanLs) Applicants 

versus 

Parvatrao bin Ganpatrao (Original Plaintiff) Oppononi/ 

Mamlatdars' Act (Bombctif Act III nf Sec. 4 (I), Cl. 2— Suil Jn) dislurh- 

ance of possession — Possession by tejiant — Physical j^ossession — Jurisdiction. 

There must be physical possession to enable an aggrieved person to invoke ilio Mamiab- 
dar's assistance in a case falling under the second clause of section 4 of the Manilaidari,' Act 
(Bombay Act III of 1870) 

A person who is in possession thiougb his ten int cannot sue for an injunction or 
disturbance of possession under liu’ Act. 

Desai Malabkai v. Keshavbhaiy 1. Li. R., 12 Bom., 419, approved and followed. 

Tins was an appiicatinn under the extraordinary jurisdiction of the High 
Court, (section 622 of the Civil Procedure Code. Act. XIV of 1H82) against 
the decision of Ran Saheh Hangnatii Narayan, Mamlatdar of the taluka of 
Kopargaon in the Ahmednagar District. 

The plaintiff hy his luukhtyar Shankar Vaman Kulkarni brought a 
summary suit under th (3 Mamlatdars’ Act (J^oinbav Act [ 47 ] III of 1876) 
against the defendants for an nijuncbion directing the ciefondants not to 
obstruct the plaintiff’s possession ot the lauds in disputti. It. wiis statyo in the 
plaint that tlie plaintiff was in p issossion of the lanils through Ins tenant. 

The Mamlatdar passed a decree for the plaintiff as prayed for. 

The defendants applied to the High OouA a»id obtained a rule nisi to set 
aside the order, 

Gangaram B. Hele, for blie Applicauts : — The opponent (plaintiff) being in 
possession through ins tenant, no olistruction was caused to inm. In a suit 
for injuriction under the Mainlabd.irs’ Act the person in actual possession must 
bring the suit. The obstruction must be to physical possession and nob con- 
structive possession as that of a landlord. The present suit being brought by 
the landlord, the Mamlatdar had no jurisdiction to entertain it- Desai Mala- 
bkai V. Keshavbhai, 1. L. H , 12 Bvun,, 419. 

• AppliCiitiuii under Kxt^rl^•rdlUrl ^3 Jurisdiction, No. 150 of 1892. 

(t) Section 4 of the Miunl.itdsirh’ Act (Bombay Act III of 1876) ; — 

(1) Every ui.iml.itdar .‘.hall preside over a Court, which shall bo called a Mainlatdar’s 
Court, and which shall have powers within such territorial limits as may from time to time 
be fixed hy the G.ivcnior in Gouncil to give immediate possession of lands, promises, trees, 
crops or fisheries, or of any profits of the samo, or to restore the use of water from wells, 
tanks, canals or watcr-coursos to any per'^oii who shall have been dispossessed or deprived 
thereof otherwise than hy due course of law, or who shall have become entitled to the posses- 
sion or restoration thereof by reason of the determination of any tenancy, or other light of 
any other person in respect thereof, 

(2) The said Court shall have also power within the said limits when any per.son is disiuibod 
or obstructed, or when an attempt has been made to disturb or obstruct :iiiy person in the 
possession of any lands, promise-;, crops, trees or fisheries, or in the use of water irom any 
well, tank, canal or water-course, or of the jaso of roads or customary ways li; fields, to issue 
an injunction to the person causing, or who has attempted to cipuse. sueh disturbance or 
obstruction, requiring him to refrain from causing or attempting to cjusc ari) such further 
disturbance or obstruction. 
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Mahadev Ghimnaii Apte for the Opponent. 

Sargent, C. J. The decision in Desai Malabhai v. Keshavbhai, I. L. B., 
12 Bom., 419, in which we concur, shows that there must be physical possession 
to enable an aggrieved person to invoke the Mamlatdar’s assistance in a case 
falling under the second clause of section 4 of the Mamlatdars’ Act, and, there- 
fore, that the plaintid', who whs only in possession by his tenant Gangaram, 
could not sue in the present' case. 

We must, therefore, make the rule absolute and reverse the decree of the 
Mamlatdar. Applicants to have their costs of this application. 

Decree reversed. 




[48] APPELLATE CIVIL.’ 


The 23rd December, 1892. 

Present: 

Sir Charles Sargent, Kt., Chief Justice, and Mr. JusncK liAVLEv. 

Yirchand Lalchand (Original Plaintiff) Appellant 

versus 

Kumaji and another (Original Defendants) Besporidents.* 


Vendor and 'purckaser -Unpaid purchase-money, suit by veralG^ to recover- ~ 
* Evidence — lleqistraiion of bonds given for purchase-money — Limitation 
— Limitation Act {XV of 1877), Sch. II, Art. 132. 

The nfoticlant-i purchased land Irom the plaintiff, and give bonds for the purchase- 
money. These bonds were not registered ind were, therefor not adinissiblo in evidenco. 

Held, that the plaintiff, as vendor, was under no necessity to roly on the bonds in order 
to establish a charge on the property sold in respect of the unpaid purchayC'mi)ney. 

Unpaid purcjbiisc-nioDcy is a ebarg ‘ on the property in the hands of the vendee, and the 
claim to cniorce it falls under article t, Schedule II of the Limitation Act (XV* of 1877). 
Second appeal from the decision of Dr. A. D. Pollen, District Judge of Poona. 

The ])laiiitiff in execution of a decree bought certain land belonging to the 
defendants and entered into possession, fie suhstjquently agreed to re^Sell it to 
the defendants fur Rs. 240. The delendants accordingly executed to liim six 
instalment bonds for Rs. 40 oach, and retook possession of tlio land. The 
bonds contained a condition that, if default was made in any instalment, the 
land should revert to the plaintiff'. The defendants made default, and in 1885 
the plaintiff sued (No. 2JJ of 1885) to recover the land, on the ground of the 
breach of the conditions of tlio sale In that suit he failed, as tire bonds wore 
held to he inadmissible in evidence for want of regist* ation. Tire Fligli Court, 
however, in second appeal, allowed him to withdraw the .suit arul to bring a 
fresh suit for the unpaid purcijase-raoney. The plaintiff accordingly now sued 
to recover the said purcli.tso-iiionov. He prayed, in the alternative, that the 
land should he restored tt» him. 

The defendants pleaded that the firesonb suit was barred by the previous 
suit and by limitation. 

* Second Appeal No. 8G0 of 1891. 

t [Art. 132 _ . . „ ^ 

Dcscri^ion of siiit. j d of hri.ta- iTime from which period begins to rurT. 

; tlOU. ! 

^To "cuTorcse payment of money j Twelve years... T When the money sued for beoomoa 
charged u p on immoveablo property. ! /due.] a. 



I.L.K. 18 Bom. 49 


KOMAJI Ac. [1892 j 

[49] The Subordinate Judge dfsmissed the suit. Ho held that the qlaim 
for possession could not be made, inasmuch as the pon^iission given to the , 
plaintiff by the High Court was only to sue for the unpaid purchase-money, and ^ 
that in other respects the present suit, although brought within twelve years of 
the date of sale, was barred by limitation upfler articles 00, 111, 115 of 
Schedule II of the Limitation Act (XV of 1877.), and by section 72 of the 
Dekkhan Agriculturists’ Relief Act (XVII of 1879), the defendants being 
agriculturists. 

On appeal, the District Judge confirmed the decree of the lower Court. In 
giving judgment he said : — 

" The lands originally belonged to defendants, but had been purchased by 
plaintiff at a Court sale. The bonds contained a condition that, if default was 
made of any instalment, the land should revert to plaintiff. He alleged that 
default had been made, and he instituted a suit, No. 239 of 1885, to recover the 
lands. Technically the suit was one to enforce reconveyance of tlie lands to 
birn for breach of conditions of the sale. The lower Court and the first 
appellate Court held tliat the bonds containing the conditions wereiriadniissible in 
evidence for want of registration, and rejected the claim. In second appeal the 
High Court allowed the plaintiff to withdraw his suit and both appeals, with 
^ permission to bring a fresh suit for the unpaid purchase-money. The only suit, 
therefore, that he can now bring is one for the unpaid purchase-money. There- 
fore, his present alternative claim for possession of the land, which is, in effect, a 
renewal of his previous suit, is not maintainable : and, if it were maintainable, 
the same question of registration would arise again. Tho claim for the unpaid 
purchase-money is admittedly made more than six years after the alleged default ; 
and it is, therefore, time-barred, if article 111 of the Limitation Schedule be hold 
to apply. This is the only article that, in tny opinion, applies to lii? case. It 
is argued that article 132 might apply. I^laintiff might indeed urge, on a fair 
construction of tho bonds, that they gave a special charge upon tho land for the 
purchase-money; but hero again the question d£ registration would come in, and 
that point has been virtually decided by the previous litigation, and cannot be 
re-opened." 

rso] Mahadeo Chimnaji Apie, for the Appellant : Wo seek to recover the 
unpaid purchase-money from the land itself. Unpaid purchase-money being a 
charge upon the property, the claim to recover it is governed by article 132, 
Schedule II of the Limitation Act (XV of 1877) and not by article 111 of the 
same schedule, which wuiuld have applied if we had sought to make the 
respondents personally liable. 

We do not rely upon the bonds for the recovery of tlie money. It is^he 
charge upon tho property that we sock to enforce. 

There was no appearance for the Respondents. 

Sargent, C. J. : — The vendor was under no necessity, as the District Judge 
would appear to think, to rely on the bonds in order to establish a charge on 
the property sold in respect of tho unpaid purchase-money. It is a well-estab- 
lished rule of an Hnfelish Court of Equity, and which is equally applicable to 
the circumstances of this country, that the unpaid purchase-money is a charge 
on the property in the hands of the vendee, and ’the claim to enforce it would, 
therefore, fall under article 132 of the Limitation Act (XV of 1877). 

The present suit, which the Subordinate Judge has found was within twelve 
years of the defendants going into possession, is, therefo|-e, in t.i'me, and the 
decree must be reversed, and the case sent back for disposal having regard to 
the above remarks. Costs to follow the result. 
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NOTES 

t This was followt d in (1899) 21 All., 464 ; (1898) 22 Bom., 846 ; (1906)9 0. C., 284, but 
not in (1897) 21 Mad., 141. ‘J 


[61] APPELLATE CIVIL. 


The *^3rd December, 1892. 

Present : 

Mr. Justice Telang and Mr. Justice Fulton. 


Chinfco (Original Plaintiff) Appellant 

vermin 

Janki and others (Original Dofond.ints) Respondents.* 


Adverse possession — Mortgage- Mortgagee in possession — Dispossession of rn.ort- 
gagec h]j trespasser -—Adverse possession as against mortgagee when good 
also as against the mortgagor — Evidence- -Burden of proof — 

Limitation Act [XV of 1877), Sch. II, Art HI, 

Land was mortgaged with possession to A, the falhor-in-law of defendant No. 1, in 1828. 
In 1850 A was ousted from possession by B, a tr«“^pjisscr (defendant No. 2), who Bubser^uently^ 
held the land and dealt with it as his own for forty years. The mortgagor sued both A and 
B for redemption. In appeal, it was contended by B tb it his p )ssoss!on had been adverse 
not merely to A (the mortgagee), but also to the plaintiff (the mortgigor), and that the suit 
was barred bv limitalion. The plaintiff contended that B's possession wa.s not adverse to 
him, because he as mortgagor had no right to possession during the term of the mortgage. 

Held, that the suit fell under article 144 cf Schedule 2 of the Limitation Act (XV of 
1877), and that it lay upon B to prove tuat hi'J possession : ir twelve years prior to the suit 
was adverse to the plaintiff (the mortgacor). There may be a possession adverse to the 
interest of a mortgagee which neverth- Icss is not adverse to the interest of the mortgagor. 
In such a case a suit by the mortgagor, or those claiming under him, will not be barred, 
although one by the mortgagee may be. The chq was reiriandcd for a finding on the question 
of when B*s pos.session became adverse to the plaintiff. 

Second atpraL from the decision of J. Fit^Maurico, Acting District Judge of 
R'atnagiri, in Appeal No. 204 of 1B89. 

Suit for redemption. In 1828 the Ian i in dispute was mortgaged with 
possession by plaintiff s father to one Fundlik, tlio father-in-law of the first 
defendant. The mortgagee remained in possession till 1850, when lie was 
ousted by defendant No. 2 and his brother. In 1807 defendant No. 2 mortgaged 
fch^ land to defendants Nos. 3 to 6. In 1869 defendant No. 2 got the land 
entered in his name in the revenue records. In 1887 the revenue authorities ; 
entered the land in the names of ooth plaintiff' and defendant No. 2. 

I'* 1888 the present suit was filed for redemption of the land in question. 
The plaintiff alleged that tlio mortgagee Pundlik had assigned hia interest to 
defendant No. 2, who in his turn CS2] had auh-mortgaged the property bo 
defendants Nos. 3 —6. The suit was dismissed by tlio Court of First Instance, 
on the ground that the mortgage sought to be redeemed was not proved. 


On appeal, the District Judge found that the mortgage was proved. He , 
however, rejected the plaintiff’s claim, holding that the snb-mortgage bo defend*:, 
ant No. 2 was not’ proved, bub that defendant No. 2 had been in possession .. 
and had dealt with the land as his own for nearly forty years. The decree of 
the first Court dismissing the suit was, therefore, confir 

■ ; ^ SwondAppeair^ 21^ pf isfll. . . 

' .t 
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Against this decision the plaintiff preferred a second appeal to the High 
Court. 

Ganesh Krishna Deshmukh, for Appellant: — The lower Court has not 
recorded a distinct finding that the suit is barred by limitation. But assuming 
that to be the effect of the conclusion to which the Judge has come, then I 
contend that the suit is, not tirno-barred. Tlie defendant NiX 2 may have 
held adversely to the mortgagee, but such adverse possession does not and cannot 
affect the mortgagor during the continuance of the mortgage term. Until the 
term is expired, the mortgagor is not entitled to pos.sossion. Till tfien he has 
no cause of action. The trespasser can only acquire such c^stato as the 
mortgagee possessed, IJfis adverse possession cannot curtail thc3 poiiod of sixty 
years prescribed for a redemption suit- Vithoha v. Gangaram, 12 Bom. Ij. 0. 
Rep., 180, (A. C. J.), So, too, in the case of a lease, it has boon liold that the 
^lessor's title is not aft'octod by the possession of a trespasser during the period 
of the lease — Sharat Sundari l)ahia v. Bhoho Pershad Khan, 1. L. It,, 13 Cal., 
101, In Bejoy G hander Banerjee v. KaJly Pro^onno Moo/cntjee, 1. L. U , 4 Cal,, 
327, Mr. Justice MaRKHY explains what is meant hy adverse possession Unless 
the true owner has a right to immediate possession, the possession of a stranger 
cannot bocorno adverse to him, nor can limitation [)egin to run against him. 
But assuming the artirde 144 of the Limitation Act, (XV of 1877) applies, it 
lies upon the defendant to show when his adverse possession coramencod. 
This has not been shown in the present case. 

[53] Dnji Ahaji Khare, ior Respondent: — The principle laid down in 
Vithoha v. Gangaram, 12 Bom, H, C. Rep.. 180 (A. C. J.), is no longer good law. 
It is dissented from, and disapproved by the 'Madras High Court in the case of 
Ammu v, Bamakishna, I. L. R., 2.Mad., 226. It is, moreover, inconsistent with 
a recent ruling of this Court in Putappa ,v. Ttmmaji, L L. R., 14 Born., 176. 
That case shows that the possession of a trespasser can be adverse to the 
mortgagor as well as to the mortgagee. In the present case it is found by the 
lower Court that defendant No. 2 and his ffroLiior have hold and dejalt with 
the property in dispute as owners for nearly forty years. During that period 
their possession has been clearly adverse to tlio mortgagor. The suit is, there- 
fore, barred by limitation. 

Firlton, J.: — The District Judge has found that in 1828 the plaintiff 
mortgaged the laud in dispute to Bundlik, trom wliom the defendant No. 1 
derives her title. lie has also found that for the last forty years it has been 
in the possession of defendant No. 2 and his brother, who have mortgaged it to 
defendants No. 3 to 6. 

On these facts, holding the allegation that defendant No. 2 was the sub- 
mortgagee of defendant No. 1 not to bo proved, he rejected the claim. lie 
does not expressly state that he considers the claim time-barred, but finding 
that the sub-mortgage to No. 2 was not proved, and apparently considering it to 
be the sole ground on which the plaintiff based his claim ,against him, he dis- 
missed the suit. Bpth Courts seem to have avoided finding on the question of 
limitation, which was not raised in the issues framed in the District Court, 
and they decided against the plaintiff merely because he had failed to prove 
the existence of the sub-mortgage. This, however, was, in my oi)iDioii, too 
narrow a ground to proceed on, for, remembering the want of accuracy with 
which plaints are often drawn up, I think that it should have been hold that, 
in case of lailure to prove the sub-mortgage, the plainAiff intended to sue 
defendants Nos. 2 to 6 as trespassers relying on his own title. 

The question then directly 'arises whether the claim against defendants 
Nos. 2 to 6 is time-barred. In argument it was, I think, [64] not disputed 
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that article 144 of Schedule 11 of the Limitation Act (XV of 1877) is the one 
to be applied, hut on behalf of the plaintiiT it was contended that, although the 
second defendant and those claiming under him had hqld for more than twelve 
years, their possession was not adverse to the plaintiff, who was himself not 
entitled to possession without redeeming the property from defendant No, 1. 
The case of Viihoba v. Gangaram, 12 Bom. H. C. Kep., 180 (A. G. J.), is an 
authority for holding that, hi the ciroumstiinces described, the possession of 
a trespasser though adverse to the mortgagee is not adverse to the mortgagor. 
In that case the Court remarked tiiat it was ditficult to understand how 
there could he any trespass on the mortgagor’s possession so long as he had 
only the equitable estate. But this view has been dissented from in the case 
of Ammu v. Ilamakishan, I. L. R., 2 Mad , 226, in which it has been held that 
the rights of the mortgagor are liable to invasion equally witn those of the 
mortgagee. Again, in Futlappa v. Timmaji, L. R., 14 Bom., 176, it was held 
that tliero can bo an invasion of the rights of the mortgagor of such a nature as* 
to render the possession of a trespasser on the property adverse to him. But 
I think that although the possession of a trespasser may undoubLe<ily he adverse 
to the mortgagor, the burden of proving .vhen ifc became so rests on the former. 
Primd facie, by his act of possession he iierely ousis the mortgagee who is 
entitled to hold the property. Such ouster unaccompanied by any further act 
of aggression on the mortgagor’s rights cannot give any cause of action to the 
latter. During the continuance of the mortgage the mortgagor cannot sue to 
recover possession of the land, in the case of iScott v. Neicingi'^n, 1 Moo. and 
R., 253, Tindal, G. J., held that whore the pledgee of certain goods had, 
in his turn, pledged them, and they had been found ultimately in the hand 
of a s' *mger, the original pledgor was entitled to recover possession, on 
the ground that the owner’s right revived hocan-^o the peison having the 
lien had abused it bv pledging the goods. But I do not think similar 
reasoning will apply to land mortgages in India, or that it can ho hold that 
the mere fact of a mortgagee's ;iJ!owing the mortgaged prope^rty to pass into 
the hands of a trespasser revives the mortgagor’s right to possession.. In the 
[55] language of section 58 nf the Tniu.sfor of Property Act, ho has transferred 
to the mortgagee an interest which comprises the right to possession until redemp- 
tion, and he cannot sue t(j recover what does not holorig to him Gonse- 
quently J agree with the vi<}vv expressed in Vithoba v Gangaravi in sfo far as 
it is held tliat the ])osstvssion of a trosiiasser is not necessarily adverse to the 
inortgiigf)! . In Wojfirsh (}hundpr Gonpto v. Haj Nmairt Hoy, 10 Cal. W. R., 15 
Civ Rul,, the Calcutta High Court (Pji.ACOc'K, C. J., and Jackson, d.,) held that 
a zemindar was not hal ted by tfie adverse possession of a trespasser on his 
land during tlie period of t he lease, and the decision was followed in Sharat 
Siindari iJahta v. Uhohn rcrhkud Khan, 1. L. R , 13 Cal., 101. Similarly, in 
the case of a mortgage, I think it is clear that the mere fact of possession by a 
stranger is not necessarily an invasion of tfie mortgagor’s right. It may, however, 
become so, but it i^,.for the defendant to show when it became adverse. In the 
Mjsdras case above referred to it will he observed that the (jefciidant had many 
years before got her name entered in the Govt^rnrnent records and had since 
then purported to hold directh^ Iroin tin) Government, in the present case the 
second defendant alleges tliat piocoedings have been taken to remove plaintiff’s 
name from the survev records, but tliero has been no finding as to when they 
took place, whether thev wore suc^^^iystut, and whether the plaintiff had any 
notice of them. Ex«epLiiig this siatomonf, of proceedings to remove'the plaint- 
iff’s name it does not appear iti wliat way the second defendant’s possession 
was adverse to him. It is true that he now states that he holds not as mortgagee 
but as owner, but it is for bin? to show when he assumed tliat attitude. The 
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rule which requires a plaintifif who Ijas been dispossoased to prove that he has 
been in possession within the period of limitation, does not apply to a case of 
this sort in which the plaintiff's mortgagee is found to have been in possession 
in 1856 and the plaintiff' himself was not entitled to iminediato possession. 

Under the circumstances, I think the following issues should bo sent to the 
District Judge for finding pn the evidence on rocbrd : — 

[56] (1) When did the defendant No. 2*3 possession booonio adverse to the 
plaintiff' ? 

(2) Has plaintiff proved his title to the land as against defendant No. 2 
and his assignees ? 

The findings should *bo returned within two months. 

Telan^, J *: —In this case I have, on the whole, come to tlie conclusion, 
that looking to the issues settled in the Court of appeal, and also to tlie judg- 
ment of the Subordinate Judge, I which shows that VUhof^a v. Gangaram, 12 
Bom. H. C. Rep., 180 (A. G. J.), was relied on before him! it is open to the 
appellant to raise the main question wdiich was argued before us on his behalf. 
That question is whether, when a mortgage is effected, and the mortgagee is 
put in possession, a stranger to the mortgage can by twelve years’ possession 
obtain a title against the mortgagor. In Vithoba v. Ganqaram, 12 Bom. II. C. 

180 (A. C. .1.), it appears to have been broadly laid down that he cannot 
do so. In Aninni v. Hamaki&han^ I. L. R.. 2 Mad , 226, on the other hand, the 
High Court of Madras has held that such a possession is capable of ripening 
into a title even as against the mortgagor by virtue of the Limitation Act. And 
in I'utiappa V. Tim7}iaji, I. L. R., 14 Bom., 176, this Court has pointed out that 
Cholmondeley v. Clinton, 2 J. and W., [>, 1. to which 1 referred during the argu- 
ment, has laid down the doctrine inconsistent with the broad proposition 
enunciated in Vithoba v. Gangaram, 12 iX>in. H. C. Rep., 180 (A. that 

there may bo a possession adverse to an equity of rovlomption dunng the cur- 
rency of a mortgage. ^ 

It seems to mo that the question is one not capable of an answer in the 
abstract without reference to the circumstances of each case. It is well establish- 
ed in this Court, that there may he a possession adverse to the interest of 
a mortgj^goo, which is nevertheless not adverse to the interest of the mortgagor. 
The case of Purmananddas v. Jamnahat, I L. R., 10 Bom., 49, affords an 
illustration ol that kind. In sucii a case a suit for possession by the mortgagor, 
or those claiming under him, will not ho hai red, although one hy the mortgagee 
may he. In the present case, however, we have not such an admission of the 
title of the mortgagor by the party in fiosse^sion, as the Court had to deal 
[87] with it in that case. Here, on the findings of the Court below, we must 
take it that there was a mortgage by the plaintiff' purporting to be one with 
possession in 1828; that tlie mortgagee was in possession under such mortgage 
in 1866, but that the defendants have been in possession of the property “ as 
their own for some forty years past ” without having over “ attorned to the 
plaintiff in any way, or made any admission of his right.” And the question 
arises, what is the eff'ect of the law of limitation in such a case ? In this aspect 
of it, it is obviously not a suit coming within article 148 of the Schedule (o the 
Limitation Aid,, as was faintly .suggested in aigiiment lor the appellant. The 
case must ftill within tin* purview of article 141. And according to tiio deei^ion 
of the Privy Council, in cases falling within that article, it lies on tiu; defondant 
to prove that his adverse possession commenced more tlnwi tw'clvu >oar.s prior 
to the institution of the suit. Now, no doubt, a person w!io by trespass or 
without title is in possession of property as his own may, in one sense, be said 
to bold a possession adverse to every one including the true owner. Eor, as 
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said in quaint langu if*o in an old English case, “ wrong is unliraitod, and ravens 
all that can bo gotten ” [sue 2 Smith’s Loading Cases (9th Ed.), p. 736]. But, 
on the other hand, Mr. Justice Maukuy’s definition of adverse possession does 
not apply to a possession of this character, if tho true owner is not at the time 
himself entitled to possession. 'Che words “ immediately eni.itled to possession,” 
which form part of that definition, are in such a case inapplicable. I think, 
too, on the whole, tliat Mr. J. \V. Smith’s definition also is not satisfied by 
such a possession, as tlio “ incompatibility ” required by it does not necessarily 
exist in such a case. And this construction of the phrase “ adverse possession ” 
would he in liarmony with the general principle that contra non vaientem agere 
nulla curnt jmescriptio. Compare also Dalton v. Angus, 6 Ap. Ca, at p. 818, 
per Lord BLAUlUiUKN. 

The question thou resolves itself into this. Has a mortgagor a right to 
possession of mortgaged property, if the mortgagee, having been placed in 
possession, should thereafter lose such possession by trespass or otherwise on 
the part of a stranger V [ 68 ] By English law, apparently, the mortgagor would 
have no such right. In Colo on Pljectment it is said that ejectment against a 
stranger “ cannot ho maintained in the name of the mortgagor, except, 
perhaps, under circumstances situilar to flioso in wiiich tiio action might be 
maintained against the mortgagee himself,” - that is, apart from special 
cases, except after payment of the mortgage money. And although, no doubt, 
the rule there laid down is due to the fact that tlie legal title u under English 
law conveyed to the mortgagee, still it would seem that tljo L,ame rule ought to 
be applied in India also. Eor tlie mortgagor, having once put the mortgagee 
in possession, ordinarily has no right to possession himself until the mortgage 
is paid ofi. The mere fact of the moitgagee’s letting the property go out of his 
possession cannot give the mortgagor such a rigid before payment. And the 
party in possession, though he may’ be a trospas.ser, would ordinarily be able to 
(lufend an action of ejectment at the suit ol tho mortgagor by setting up the 
jus tertii,"! Smith's Leading Cast ,-,602 — 3, Woodlall’s Landlord and Tenant, 885. 

In bjngland. before the Act of William IV, the rule in the somewhat 
analogous case ot limitation against a landlord was, as stated by the Beal Pro- 
perty Commissioners quoted in Smith’s Leading Cases, p. 643, that ‘ in the 
case of a lease adverse possession so as to bar tbe reversioner does not commence 
till the expiratKiii of the t(3im whore rent is reserved on a lease.” The Com- 
missioner.s rocomujondod a change, and tho statute enacted one to tho extent 
tliut wheio ront was wroijglull> received by aiiotlior, and the landlord received 
none at all, limitation should run against the landlord from the time of such 
wrongful receipt. But this wouh) rest on the principle whicii the Commis- 
sioners indicate, that lefusal to pay rent to tho riglitful owner coupled with a 
payiiunt to aiiotlier is a virtual dispossession of the rightful owner. There 
W’ould not. liowever, ho rjc3cessarily any such “ virtual dispossession ” of a 
mortgagoi, where the uiortgagoe having taken po.s8ossion, a trespasser 
subscqin'ntly entered upon tho mortgag(i(i pioperty. 

Tf e result e! these considerations in the present case, is that it lies upon 
tlie defendant hclom ho can succeed to make out tliat [89] his possession for 
twelve year- prior t.o thr suit w.is adverse to the plaintitt. The plaintiff says it 
was not adverse, hecause he iiad no right to possession during all these years. 
In order to decide on that contention it is necessary to have tho finding of 
the Court below on the various fpie?^tions of fact involved in it, and for that 
purpose I concur in sendiisg down to t hat Court the issues framed by Mr. Justice 
Fulton, Wdiich are widti enough to embrace all considerations of fact relevant 
to the questions of law raised in tlie case. 


Case remanded. 
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[ AdverRaposBOfiSion against the mortgagee in possession docs not necessarily bar the 
mortgagor (1904) 27 All., 396; (1002) 25 Mad., 607 * (1907) 30 AIL, 110 ; (190.3) 5 Bom. 
L. R., 186 ; (1904) 6 Bom*. L. R., 638 ; (1903) 16 C. V. L. R., 154 ; (1897) 21 Mad., 163 ; 
(1899) 26 Cal., 460 ; (1902) 27 Bom.. 43 ; (1894) 19 Bom., 138 ; (1908) J2 O. C , 45 . (1913) 
16 M. L. T., 112 : 26 M. L. J., 140 F. B.l 
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APPELLATE CIVIL. 


The lOih January, 1H9S. ♦ 

Present : 

Sir Charles Sargent. Kt., Chief Justice, and Mr. -Iustick Bavlev. 

Lallubhai Vajeram and another (Original PiaiutiU’s 

and Petitioners) Appellants 
versus 

Bai Magangavri (Original Defendant and Opponent) Respondent.^ 

Practice — Procedure — Ciml Procedure Code {XIV of 18S2), Secs. 100 
and 647 — Dismissal of suit for default — Application to restore 
suit — notice of application — Service of Notice — Negligence' - 
Second application for issue of rioticc — Costs. 

A suit having been dismissed for plaintifT’s default, he applied for the restoration of the 
suit to the flic, and a notice was issued to the defendant to show cause why the suit should 
not be restored. The notice was rctuniod unsorvod. owing to plaintiff's neglect to point out 
the defendant to the serving officer. • The plaintiff having applied for a fresh notice, the 
Subordinate Judge rejected the application. * 

Held, that the Subordinate Judge had no power to n jert the plaintiff’s application for a 
fresh notice. Section 100 of the Civil Prooodun* Code (XIV '>f 1882), which by section 647 is 
made appliciCtile to such a proceeding, only enabled him to order a fresh notice to issue, and, it he 
thought proper, to nrder plauitiO to pav the coaK occasioned by the uecejssary postponement. 

Appeal frouj an ordor passed by the First Class Subonlitiate Judge of Surat. 

Th« plaiutiff’s suit havirtg been dismissed for default, the plaintiff applied 
to the Subordinate Judge to sot asiih* the order of dismissal. A notice was 
issued to the defendant to show cause why the suit should not be restored to the 
file, but it was returned unserved owing to plauitiff’s neglect to point out the 
defendant to the bailiff'. Tiie plaintiff then applied for the issue of a fresh 
[60] notice, stating that be had been absent in Bombay, and, therefore, had 
been unable to accompany the bailiff when he wont to serve the previous notice 
on the defendant. 

Tlie Subordinate Judge, however, irjeeted the application, on the ground 
that no sufficient excuse had been shown for tiie plaintiff's neglect. 

The plaintiff appeulL-d 

Govardhanrani M. Tripathi, for the .\ppullants (plaintiffs) The lower 
Court was bound to issue a fresh notice. Under section JOG of the Civil Pro- 
cedure Code (XIV of IHSii),. which is made applicable to proceeding.^ the 
present nature by sectiiUi 047, the utmost that the Court could do was to make 
the plaintiff pay the costs of the application, but it had no auMioi il.v to reject 
it. The issue of a Iresh notice is niefely a formal matter. » 

Motilal Mu{]utlal Munshi, for the Respondent (defendiint) . it was the 
plaintiff’s duty to point out the defendant to the bailiff. The Court ioutnJ him 

* Appeal No. 35 of 1892. 
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guilty of negligence in not doing so. The Court is not bound under these 
circumstances to continue to issue fresh notices. 

SaPgent, C. J. : — The Subordinate Judge had no power to dispose of the 
plaintiff's application on the 18th June, because notice had not been served on 
defendant owing to plaintiff’s neglect to point him out to the serving officer. 
Section 100 of the Code of Civil Procedure (XIV of 1882), which by section 
647 of the Civil Procedure Code is made applicable to a proceeding of this 
nature, only enabled him to order a fresh notice to issue, and, if he thought 
proper, to order plaintiff to pay the costs occasioned by the necessary postpone- 
ment. We must, therefore, discharge the order, and direct the Subordinate 
Judge to proceed according to law. Costs of this appe>il to bo costs in the 
plaintiff's application. 

Order discharged. 


NOTES. 

[Sec also (1910) 10 I.C., 706 (Nagpur).] 


[61] APPELLATE CIVIL. 

The 3rd August, 

Present : 

Sir Charles Sargent, Kt,, Chief Justice, and Mr. Justice Bayley. 

Krishna Velji Marwadi (Original Opponent) Applicant 

versus 

Bhau Mansararn (Original Petitioner) Opponent. ^ •. 

Civil Procedure Code [XIV of I hhii), Sco.s. ^*5 I and 017 — Decree- Execution — 
Transfer of e.recution proceedings from one Court to another Small Cause 
suit — Act VI of 1^92, Sec. I — Rateable conLributwn —Civil f Procedure 
Code (XIV of lbh2). Secs. 295 and 223 (d) — Discretion of 
District Judge — Extraordinary jurisdiction of High Court. 

A District Judge has power, uiid^r section 25 of the Civil Procedure Code (XIV of 1882), 
or under that section read with section G47, to transfer execution proceedings in a Small 

• Application No 217 ot 1892 under Extraordinary Jurisdiction, 
f Section 25, Civil Pro^.,»jduro Code (XIV of 18H2) . — 

The High Court or District ('.oiyt m'v, on uhe applicitioii of any of the partieP, after 
giving notice to the parties and lieanrig ttueh of tbem as desire to be heard, or of its (>wn 
motion without giving such notice, withdraw jitj> sint whctlit‘r ponding in a Court of First 
Instance or in a Court of appcai subordin.iie to such fligh Court or District Court, as the case 
may bo, and try the suit itself, or transhir it {.tr trial to any other such Subordinate Court 
competent to try the same in < » sped vt its nature and the amount or value of its subject-matter. 

For the purpose of this section tiu' Courts of Adilition.il and Assistant Judges shall be 
deemed to be subordinate to the District Court. 

The Court trying any suit withdrawn under this section from a Court of Small CauBes, 
shall, for the purpoBCB of such suit, be deemed to bo a Court of Small Causes. 
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Gaune Court to the Court of a Suhordiriate Jiidp^e. T%e ruling in the case of Balaji Banehoddas, 
I. L. R., 6 Bom., 6fl0, that these sections apply to execution proceedings in Small Cause 
Courts, is not affected by the explanation to sotition 4 Act Vf of 

Execution proceedings under a decree against A in a Small Cause Court were transferred 
by a District Judge to a Subordinate Judge’s Court whore execution was proceeding against A 
under another degree, and it was objected that, as by tb<? concluding paragraph of section 35 
of the Civil Procedure Code (TflV of 1882), the attachments under the two decrees would be in 
different Courts, section 295 of the Code would not apply, and rateable distribution could not 
be granted. 

Held, that the last paragraph of section 35 did not convert the Subordinate Judge’s Court 
into a Small Cause Court, but only provided for the trial of the suit, which h id been trans- 
ferred, being conducted by tffe Subordinate Judge’s Court as a Small Cause suit. 

tB2] The Hij?h Court will not in its extraordinary jurisdiction interfere, except under 
circumstances of a very special nature, with the discretion of a Judge who has transferred 
•execution proceedings under a decree from one Subordinate Court to another. 

Queere — whether a Subordinate Judge under clause (d) of section of the Civil Procedure 
Code (XIV of 1882), can transfer a decree for execution to a Court of Small Causes when the 
property attached is situate within the local jurisdiction of the Subordinate Judge. 

This was an application under the extraordinary jurisdiction, (section 622 
of the Civil Procedure Code, Act XIV of 1882), against an order passed by 
W. H. Crowe, District Judge of Poena. 

Krishna Velji Marwadi, the applicant, obtained a decree against one 
Gumna Damber in the Court of Small Causes at Poona, and in execution 
attached his moveable property. In the meanwhile the opponent, Bhau Man- 
saram, who had obtained a decree in the High Court atBomhay,on its Original 
Side, for Rs. 13,446-14-6 against the said Gumna Dumber and one Moti Rasa, 
got the decree of that Court transferred to^tlie Court oi the First Class Subor- 
dinate Judge of Poona for execution, and levied an attachment on the property, 
which, as above stated, was already attached it\ ex€)eution of the Small Cause 
Court’s decree. The property having been ^hu» attached under two decrees 
passed by two dilforent Courts, the opponent (Bhau Mansaram), with the object 
of sharing in the sale-proceeds of the property, applied to the District Judge to 
transfer the execution proceedings of the Small Cause Court to the First Class 
Subordinate Judge, and asked that an order might be passed that he should 
share rateably in the proceeds of the oxocution sale The District Judge in 
granting the application made the following remarks : — 

Sections 25 and 647 of the Code of Civil Procedure empower this Court 
to transfer such a darkhast. By Act VI of 1892, section 4, section 647 is 
declared not to apply to applications for execution which are proceedings in 
suits. The course adopted by the applicant (opponent in the High Court) is 
that authorised by the ruling in Mutialfjiri v. Muttayyar, 1. I a. R,, G Mad., 357, 
and I can see no objection to complying with the application.” 

[63] Tlio applicant then applied to the High Court under the extra- 
ordinary jurisdiction to sot aside this order, contending (0 tliat it was passed 
without jurisdiction' (2) that it was contrary to the spirit and purpose of section 
25 of the Civil Procedure Code. 

A rule nisi was granted calling on the opponent to show cause why the 
order should not be set aside. 

Mahadeo Chimiiaji appeared for the opponent to show cause : — We 

sought for 'the transfer of the Small Cause Court’s decret? tliat of the Sub- 
ordinate Judge, to which our decree had been already tranHCorred, for the 
purpose of obtaining a share of the proceeds of the sale. Section 647 of 
the Civil Procedure Code read together with section 25 empowers the District 
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Ju(l ^*0 to carder the transfer — Bataji Ranchoddas^ I.L.R., 5 Bom., 680; 
Mvtialqiri v. Multanyar, I. L. R , G Mud., 357. Tlie property attached being 
within the jurisdiction of the Rubordinate Judge, our decree could not be 
transferred to the Small Cause Court. 

Ghanasham N. Nadhirni, for the Applicant, in Support of the rule : — Section 
25 of the Civil Procedure Code relates bo suits and not to execution proceedings. 
The Judge had no authority to transfer the execution of the Small Cause Court 
decree to the Subordinate Judge. Even supposing that section G47 read along 
with section 25 does empower the Judge to order such a transfer, still as the 
nature of the decree of the Small Cause Court cannot be altered, the Court of 
the Subordinate Judge viill bf^ the Court ol Small Causes with respect to that 
decree. The proceedings under the two decrees cannot coalesce merely because 
the rJudge is the same, and that being so, section 295 of the Civil Procedure 
Code does not s.y)\y\y - Sankappa v. Basappn, P. J., for 18H0, p. 106; Bhagvan^ 
Dayalji v. Balu, 1. L. R., 230, Dhnravidas v Vaman Gcmnd, I. L. R., 

9 Bom., 237. The ruling in Bnlaji Ranchoddafi, 1. L. R., 5 Bom, 680, no longer 
applies, because section 4 of Act VJ of 1892 enacts that < action 647 of the Civil 
Procedure Code does not apply to applications for the execution of decrees. 

Sargent, C. J. : — We think that the District ludgo had jurisdiction to 
transfer the execution proceedings in the Small Cause [64] Court to the Sub- 
ordinate Court. In Balaji Ranckoddas, I. L. R., 5 Born., 680, it was held that 
section 25, Civil Procedure Code, read with section 647 applied to such proceedings, 
and we do not think that ruling is in any way affected by the explanation to 
section 4 of Act Y1 of 1892. J^ut in any case either section 25 alone or section 
25 read with Si-ction 647 would give the District Court the power of transfer. 

was said, however, that when the execution proceedings in the Small 
Cause Court had been transferred, tliOMtbachinen ^ would then bo in twoCourts by 
virtue of the concluding parigraph in section 25, and section 295 would, therefore, 
not apply. But that paragraph does not convert the Subordinate Judge’s Court into 
a Small Cause Court, but onlv provides for the trial of the suit being conducted by 
the Court to which it is transferred as a Small Cause Court suit The remarks 
of West, J., in Bhaqoan Dayalji v Balu, 1. L. R., 8 Bom,, 230, where a similar 
question arose under Act XIV of 1869, are applicable to this case. 

As to the propriety of the transfer, the (juestiun is one of discretfon with 
the District Court, and the exercise of it could not bo impeached under our 
extraordinary jurisdiction unless the circumstances wore of a very special nature. 
We may, however, remark that here the opponent, who was anxious to share 
in the proceeds of the sale, could not get his decree transferred to the Small 
Cause Court for execution, as the pioperty attaclied was m the local jurisdiction 
of the Subordinate Judge, and in that case it may well be doubted whetbor clause 
(d) of section 223 would enable the Suhoniinate Judge tf) transfer the decree; 
bub in any case it would he a matter of discretion with him and in no way 
compulsory, and it was, therefore, reasonable to transfer the Small Cause Court 
exoeution proceedings to the Subordinate Judge’s Courr. iq order to do equity 
between the judgment creditors according to the spirit of the Civil Procedure 
Code. For these reasons we must refuse the application. Rule discharged with costs. 

Rule discharged. 


NOTES. 

[This was followed (1397) 22 Bom , 778 ; sec al:,o (1893) 18 Bom., 4‘58 ; (1894) 19 
Bom., 276.1 
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'.'3 


. The I9th September, 1893. 

Prbsent : 

Me. Justice PARsg,vs. 

Virbaiji Plaintiff 

fi'.-i versus 

Wadia Mills Company DefendantB."^' 

Company — Indian Companies Act (VI of 1882), Sec. 134 —Winding up — Suit\ 
jainst a company — Stay of proceedings when petition to wind up is pending— ,! 

High Court Buies No. 10, Clause (r) — Practice — Procedure. 

. The plaintiff sued the defendant company to recover Bs. 10,000. The claim was not 
iisputed, but shortly after the suit was fitod another creditor filed a petition to wind up the 
Company. This petition was pondinp[ when the suit came on for hearing, but no order to stay 
proceedings been obtained by the defendants, and the plaintiff contended that under the \ 
jOiroumstanoes he was entitled to obtain a decree having regard to the fact that no such 
hrder had been made, and that by the rules of the Court such order could only be made 
chambers. 

I Held, on application by the defendants at the hearing, that the proceedings must bo stayed. 
Short cause. This suit, which was filed on the 19bh August 1893, came on for 
bearing on the J9th Septomber. At that time a petition to wind up the 
defendant company was pending which had bean filed by another creditor on 
the 19th August 1893. The hearing of the petition^to wind up was fixed for 
the 23rd September. No written statemer\|b was filed, and the plaintiff’s claim 
^WA8 admitted hy the defendants. 

Defendants’ attorneys on the 8fch September 1893, wrote to tlie attorneys > 
for the plaintiff asking her (the plaintiff) to cofisenb to the suit standing over 
until bhe*disposal of the petition to wind up had been disposed of, and giving 
notice that otherwise an application would be made to the Court to stay 
further proceedings. The plaintiff’s attorney declined to consent, on the ground 
iihat no grder had been made to wind up the company, and stated that the 
plaintiff would proceed to obtain a decree on the day fixed for hearing. 

The suit came for hearing on the 19th September, wdien 

Lang (Acting Advocate-General), for the Defendants, applied that the 
proceedings should be stayed — Indian Companies Act (VI of 1882), section 184. 
He admitted that the plaintiff was entitled to her costs of suit up to dste, but 
submitted that the costs should not be increased by any further proceedings in 
the suit. He referred to section 85 of the English Companies Act (Stat. 25 and 
J56 [ 68 ] Vic., c. 89) ; In re The London and Suburban Bank, 19 W. R , 950 ; 
Lindley on Companies (5th Ed ), pp. 674-676 ; Buckley on Coppanies (5bh Ed.), 
230.’ 

In^erarity, for tlie Plaintiff : — The plaintiff is entitled to a decree. By the 
rules of Court (Rule 10, clause r), all applications in company matters must be 
Ipadein chambers. No application to stay proceedings has been made, and no 
order to that effect has been obtained. The plaintiff is, therefore, now entitled - 
lo proceed and get her decree. The defendants may hereafter apply to have . 
execution stayed. * • 

\ Parsons, J. ; — The application to stay proceedings is now made by the J 
|efendantsv;w under section 134 of the Oompauies Act (VI of 1882) I have | 

I I... — . ..M 

a..24. 


ji%d «nn<i 



I.L.R. 18 Bom. 67 tbshwadabai and gopikaBai^ 

t; discretion to make the order. The proceedings must be stayed until the petition 
to wind up the company is heard and disposed of on the defendants giving the 
^ usual undertaking as to damages. 




Order to stay proceedings. 
Attorney for the Plaintiff Mr, Shamrao Pandurang,' 

Attorneys for the Defendants : — Messrs. Wadia and OandKy, 
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OEIGINAL CIVIL. 


The iHth August, 1893, 

Preseint : 

Mb. Justice Bayley and Mr. Justice Starling. 


Yoshwadabai and Gopikabai, Widows (Original Plaintiffs) Appellants 

versus 

Bamchandra Tukaram (Original Defendant) Bespondent/' 

Practice — Procedure — Evidence — Laridlord and tenant — Terms of 
*enanoy proved orally although contained in a document — 
Compensation for buildings erected by teuajit — Estoppel, 

The plaiiitifis alleged that in 1866 the defendant’s father had let land to their predecessor 
in title in perpetuity on fazcndari tenu'-e for building purposes, subject to a' certain rent. 
They complained that the defendant sought to eject them, and they prayed for a declaration 
that they were entitled to the land in perpetuity subject only to payment of the yearly rent. 

In the event of its being hold that they were not perpetual tenants, they prayed that the 
defendant might be ordered to pay them Rs. 7,000, the value of the buildings on the'land. The 
plaintiffs made out a prime facie case without showing, or its being shown, that there was any 
agreement, or lease. Before the ciibo had concluded, however, a document was 167J produced 
which was said to be a counterpart of the agrccraciit of letting made in 1866. It was not 
registered, and was, therefore, inadmissible in evidence. It was not tendered, but it was 
shown to the defendant in cross-examination, and bo denied that it was a genuine document* 
Ueid, that the plaintiffs, having made out a primd facie case without betraying the xist- 
ence of a written contract relating to the suojoct-matter of the suit, were not precluded from 
obtaining a decree even though it afterwards appeared that a written contract had been made. 

If the defendant intei\,ded to rely upon a written contract it was for him to produce it as part / 
of bis evidence. In the present case, as the document was not referred to. in the plaint, 
written statement or issues and was not before the Court, the evidence should be looked at tO 
ascertain the terms of the tenancy by which the plaintiffs and their predecessors in title held 
;he property. 

Where a landlord had not objected to buildings erected by his tenant for a period of 
,wenty-five years, and during that time had received rent from the tenant, 

Beld, that even ii the Court were not justified in holding that the land - had originally 
»een granted for building purposes, the landlord would bo precluded from ejecting the tenant 
rithout compensation. , . 




* Suit |?o. 84 of 1892* 
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Suit for a declaration that the plaintiffs were entitled to hold certain landii 
situate at Foras Boad in Bombay in perpetuity subject only to a certain rent ^ 
payable to the defendant, and for an injunction restraining the defendant from '1 
executing a decree for possession obtained by him in the Small Cause Court. 

The plaj|it stated that in 1866 one Tu];iaram Moroji, the father of the 
defendant, let the land in question to one Thucker Tricum Sowji Lowana, in | 
perpetuity, on fazendari tenure for buildjng purposes at an uniform rate of 
Rs. 12 per kathi per annum ; and that it was then agreed that, in the event ) 
of Government taking up the said land, the said Thucker Tricum Sewji and his 
successors or assigns should be entitled to receive the value of any buildings f 
erected by him or them upon the land, and that the said Tnkararn Moroji should ; 
only be entitlcvl to receive the value of the land. 

In pursuance of this agreement, Thucker Tricum Sewji built a house on 
• the land and paid as rent Bs. 102 per annum to Tukaram Moroji. 

Thucker Tricum Sewji afterwards became insolvent, and his right, title and 
interest in the bouse and land ware sold in 1876 to Solomon Aroon Gandel, ^ 
who continued to pay tiie said sum of Bs. 102 as rent. 

In 1878 Solomon Aroon conveyed the said house and land to Gopal 
Yeshwant Pednokar, the husband of the plaintiffs, and he [ 88 ] continued to 
pay the said rent each year to the defendant as fazendar. 

Gopal Yeshwant rebuilt the house and continued to pay the said rent 
to the defendant until 1885. He died intestate in February 1887, and the 
plaintiffs, his widows, paid the defendant the rent for 1886. They also 
subsequently paid the rent for 1887, 1888, 1889 and 1890. 

On the 30th September 1891, tlie defendant gave notice to the plaintiffs 
requiring them to give up the land, whish lie alleged they held ai:; monthly ' 
tenants. The plaintiffs declined to do so. Tiie defendant then filed a suit in ! 
the Court of Small Causes in Bombay, and on the 5th December 1891, obtained ■ 
a decree for possession. * 


The plaintiffs now sued praying for an injunction restraining the 
defendant from executing the decree of the Smchll Cause Court, and for a 
declaration that they were entitled to hold the land in perpetuity, subject only 
to the payment of the aforesaid yearly rent, and that the defendant was not , 
entitled to eject them so long as the said rent was paid. They prayed that, in 
the event of its being hold that tiiey wore not perpetual tenants, the defendant ' 
might be ordered to pay them Bs. 7,000, the value of the building standing on 
the land, ^c. 

The defendant denied that the plaintiffs were perpetual teriaiiis, and 
alleged that the rout was payable monthly, but had been often in arrear. 

At the hearing a document was produced which was said to bo a counter- 
part of the agreement under which the land was let in 1866 by the defendant’s 
father to the plaintiffs’ predecessor (Tricum Sewji). This document, boweyer, 
was not registered, and was, therefore, inadmissible in evidence. It was not 
tendered, but in cross-examination it was shown to the defendant, wiio denied 
that the mark affixed to it was his father’s mark.* The document, was not made 
an exhibit in the case. 

The lower Court (Faksons, J.,) held that there was no evidence of the par- > 
petuai lease .alleged by the plaintiffs, and that the defendat\t had a r>ght to eject , 
the plaintiffs. The plaintiffs had alleged a special agreement. Although there J; 
was no evidence of its terms (the document being inadmissible) the fact that this 
agreement was made [89] precluded the plaintiffs from claiming coniponsation, |! 
under the custom of the country. As to this the Court said Had 
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plaiilfcifTa been let in on the land without an .agreement, or had the land been let 
to them according to the custom of tfio country, it might be argued, according to 
some decided cases, that plaintiffs ould be entitled to remove the materials or to 
compensation, but here there was a special agreement, and we cannot go beyond 
it. It might have been one for, a term of years. Certainly it is not proved that 
under that agreement plaintiffs have the right to remove the jfcateriala, and, 
therefore, 1 cannot award them or their value. The value of them is very 
little. It is not proved that the ])laintiffs’ husband rebuilt, or that they spent 
Ks. 1,500 in repair^.” Tlie suit was dismissed with costs. 

The plaintiffs appealed. 

MaepharHon and’ Lowndes, loi the Appellants (Plaintiffs); --They cited Beni 
Madhah JJanerjee v tJai Krishna, 7 Hoijg. L. II., 152 , Sufdiir Ali v. Jeo Naratn, 
16 Cal. W. it , IGl (Civ. Jtul.) ; Lalla Gopce Chand v. Liakut Uossein, 25 Tbid.^ , 
211 : Furzund Ah Khan v. Aka Alt Mahcmied, 3 Gal. L. R., 191; Vrostinno Coomar ^ 
Chattnjee. v Jaguii Nath fiysack, 10 Ibid., 25; ihinyadhur blukdarv. Ayimuddin ' 
Shah Biswas, 11 Ihui,, 2Sl : s. c., 1. L. K., 8 Cal., 9G0 ; l'‘’ami(>wda v. Leshapa, 
P. J., 1892, p. 882 ; Hamsden v. lAjsuu, L li , 1 IJ. , 129, at p. 140, 


inverarity and Anderson, lor Respon.! nt (Dob nnantj;— They cited Juggut 
Mohinec l.osspc v. Dwarka Kath fiysack,\. 1.. R , 8 Cal., 582 , Beni Madhah 
Banerjee v. Jai Krishna, 7 L H., at p. 158; Peosiinno Conmar Chattel jee 

V. Jnqini Sath Bysack, 10 Oai. L. R., at p GO , fHimvu^r v. Mayor, d'C., oj 
Wellington, 9 App Cas., 099. 

Cur. adv, vult. 


September 2. Bayley, J. : -The plaint in this suit states that in or about 
tht) veil 1866 Tukiiram ]\J(>r.j]i, uelendant‘s fatlier, let to Thucker Tricum Sewji, 
in perpetuity, on fazendari tenure a piece of land n‘ uate at Furas Road, called 
Arthur Road, kiading from Parol to Tardeo, 85 foot in length and GO in breadth 
and measuring kathis, at an unuc»''n» rate of Rs 12 per kathi per annum, and 
it was agreed that, in the evc3nt 61 Government taking up the land, [70] Tricum 
Sewji and his successors or assigns should he entitled to receive the value of any 
house, or other buildings erected by him or them thereon, and that Tukaram 
Aluroji sliould onl> ho e,ntitled to receive the value of the land ; that Tricum 
Sewji, in pursuance of the said agreement, budl a bouse on the land and paid a-B 
rent Ks 102 p*n* year tr; Tukaram Moror ; that Tricum Sewji having .subsequently 
bled his j>etuion and scliodulo in the In<nlv(*ncy Court,, the Official Assignee in 
1.87(i snld the insolvent''^ ‘dgiit, title and interest in the house and ground to one 
Soioujon Aronn (jande), who thereafter continued to pay annually tlie said sum 
, of Ks. 1(^2 a- tlie leiio for th.o said ground , that by indenture dated 2rid July 
1878, Soioipon .\roon Gandei coipeyed the tjroi)erc,' to Gopal Yesliwan*, the 
, husband ot the piauiiitfs, who theroalter paid the aforesaid rent every year to, 
the fazcM.lMV, the defendant , that Gopal Yeshwnnt re4;uilt the house and con- ' 
!■ tinued to pav tiie am. mil tent of Rs 102 to defendant until 1885 ; that Gopal 
V Yeshwant dieii intehiait? .>n the i7th February 1887, leaving him surviving 
( the plaintifis In.s witlov\'-, and that the plaintiffs iiaid t4ie rent for 1886 to 
defendant; that in 1887 t/ne deleno.mt demanded payment of the rorit from ' 
plaintiffs every six nmntitK, Wlm accsudingB P^^^d it every six months, and in, 
J888 at defendant's napK; .t they paui it t<3 him every two months until the 31st 


August 1888, after which -iaf.e tiel> i-d:int sen!- his rent bills sometimes every 
month and sometimes every two mont’ii^ until Gist December lH8i9. In 1890 
defendant returned t(^ tijc iorinei pi mtice and sent a bill for the y<j}ir’s rent, j 
VIZ., li?^. 102, which plaint 'ff.s piid; that, vui the GOth September 1891, dofeiulant i 
by his solicitor sent a notice to plaintiffs callfng on thfim to give up possession 
of the laud on the ist November 1891. and threatening, lu default of complianc;^^ 




with such requisibion, that a suit in ejecbmont would bo brought against them, 
and that in reply thereto the plaintiffs by a letter dated the 29tb October 1891, 
denied that they were monthly tenants, and declined to give up possession of 
the land. 



The plaint then stated that the defendant hied a Suit (No. 25011 of 1891) 
in the Bombay Court of Small Causes against the plaintiffs for possession of the ! 
land, and obtained a decree against tliem on the 5bh December 1891, whereby i 
the plaintiffs were ordered to deliver up possession to the clejf.njdant witinn two 
months from the date of the decree. 

[ 71 ] The plaintiffs prayed that it might be declared that they are entitled 
to hold the land in perpetuity, sul)iect only to the payment of the annual vent 
of Es. 102 ; tUab defendant might be restiained by injunebjon from executing 
the decree of the Court of Small Causes in Suit No. 2501 1 l’^91 until thofinal 

, determination of this suit ; that, in the event of the Coun’s holding that the 
plaintiffs are nob ttio permanent lenants of the dofondanfc, lie might be decreed 
to pay to them Rs. 7,000, the preiionb value of the budding mu.v standing on the 
ground, and a further suiri of Rs. 9.000, for damages for tho defendant’s urdaw- 
ful acts and proceerlings taken by him against the plaintiffs, by which the 
property has deteriorated in value; that the plaintiffs' costs may be provided 
for, witli a prayer for such further or other relief as the circumstaucos of the 


case may require. 

The defendant by his v\rittcn statcmoiit denied the stabomentis cont-ainod 
in the 1st and 2nd paragraphs of the plaint and the statement as to payment of 
rent in paiMgniphs 4 and 5 tliereof, and required the plaintiffs to prove the 
same. He alleged that the rtnit was always, a‘< a matter of iact, payable 
monthly, but tin t the plaintiffs, being the lietcndant's monthly tenants, 
frequently got into arrears, and consequciitiy wlicn they did pay, tlioy paid rent 
for more tfian one rnunth. He denied that tne pdainiilTs were entitled to the 
remedies claimed, and submitted that the suit .-h^'uld be dismissed with costs. 


The case came on for hearing before Mr. Justice PabSONS on the 
Ist August 1892, when after reading the plaint and written statement the 
following issues were framed :-■* ^ 

Whether plaintiffs are entitled to hold the land in suit in perpetuity, 
subject only to the pa>mnnt of Rs. 102 annually ? 

2. Whether after the decision of the Small Cause Court in Suit No 25011 
of 1891 tlio plaintiffs can maintain tliis suit ? 

3. Whether the defendiinb has a riglit to eject the plaintitYs ? 

4. Whether the plaintiff’s are entitled to claim Rs. 7,000 or any and what 
suna for the value of the buildings now on the land V 

The claim for damages (/.c., of Rs. 3,000) being abandoned, no issue was 
raised on it. 

5. The general issue. 

[ 72 ] The judgment and findings were tlms recorded by tno learned 
Judge:—- 

“ 1 find issue I in the negative. No evidence of perpetuai leasj oi ‘. f light 
to hold subject to payment of fixed rent. 2 affirmative. 3 itffirmativo Pi.iintitfs 
being teiniyts can be ejected, no rigfi/. to the contrary being proved. *1 Had the 
. plaintiffs been let in on the land without an ugreeuiont-, or h.i.o th{^ land Ix'on let , , 
to them according bo the custom of the country, it might he irgiicd, according ; 
to some decided cases, that plaintiffs would ho iMititled to remove tlie materials 
I or to compensation ; hut here there was a special agreement, and we cannot go^j| 
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beyond it. It might have been hero one for a term of years. Certainly it is 
not proved chat under that agreement plaintiffs have the right to remove the 
materials, and, therefore, I cannot avrard them or their value. The value of 
them is very little. It is not proved plaintiffs’ husband re-built, or that they 
spent Bs. 1,500 in repairs. Th^j suit is dismissed with costs.'’ 

The plaintiffs have appealed on the ground, amongst others, the Judge 
was in error in finding that there was no evidence of a perpetual lease of the 
premises in question or of a right in the plaintiffs to hold the same subject to the 
payment of a fixed rent ; that, in any event, he should have held that the plaintiffs 
were entitled either to remove the building erected on the land in question or to 
compensation therefor ; that the decree was contrary to law and equity and to 
the weight of evidence in the case, and should be reversed with costs, and a 


decree passed for the plaintiffs for the relief claimed by them. 


On the argument of the appeal before us Mr. Macpherson, on behalf of the 
appellants, contended that the original grant in 1866 not being before the Court, 
the Court could only collocb what were the terms of it from perusing che evi- 
dence given at the hearing ; that the respondent could nob eject the appellants, 
because they had an absolute title so long as they paid tfie rent ; and that, if he 
could, they were entitled to compensation, or to have a rerisonablo time to 


remove their buildings, and that the case must be dealt with as if the origin of 
the tenancy was not known. Mr. Anderson, on the other hand, argued that 
the foundation of the claim w^as a written document ol which by a Judge’s 
order the respondent had been allowed in8pec-[73]bion ; that on the authority 
of Juggut Mohinee Dossee v. Dwarka 2^ath Bysack, a case reported in I. L. R., 
8 Cal., 582, it was clear that the English law applied, the property in dispute 
being si* 'ated in a Presidency town and not in the Mofussil, and that the 
decision of the learned Judge was correct, and ought »iot to be disturbed. The 
Judge in the Court below found that there was a special agreement, and that 
be could not go beyond it. 


The plaint, however, made no reference whatever bo any written agree- 
ment, nor did the written statement, and there was no allusion to auy such 
document in the issues There was nothing said in the evidence, oral or docu- 
mentary, given on behalf of the appellants as to any written contract or lease 
having been exeouted by respondent’s father Tukaram Moroji to Tricurh Sewji, 


and the appellants made out a primd facie case without showing, or its being 
shown, that tliere was any written agreement or lease. When the respondent 
was afterwards examined in support of his case he said, in cross-examination, 
that he had no writing of the lease to Tricum, no counterpart ; that his father 
could not write or sign his name, but used to make a mark — the mark of a 


plough ; that ho had no paper with him that bears his mark ; that the paper 
then shown to him was not his mark. 


There is, however, some document in existence which was alleged to be a 
ooupterpart of a Marathi agroeraonb said to be dated 19bh November 1866, made 
between Tukaram Moroji and Tricum Sewji. The respondent had applied 
and, under a Judge’s order, was allowed inspection of it before he filed his 
written statement, and sucfi document was probably the one shown to him 
during his oross-exainination, the mark on which lie said was not his father’s 
mark. Had he admitted that the document was a genuine one, and had he 
tendered it, it could not have been received in evidence, because, a^ stated by 
counsel during argument before ua, it had not been registered as required by 
the Registration Act then in force, the first of which Acts (XVf of 1864) came 
into force in the Bombay Presidency on the Isfc January 1866. We are of 
opinion that the J^dge could not see judicially that Buoh document was iq 
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existence, unless it was^roducecl properly registered. In point of fact, no 
such document was produced, or even tendered in evidence, during the hearing, 

[74] Now it has been long settled in England that, if a plaintiff can 
establish a primd facie case without betraying the existence of a written con- 
tract relating to the aubjecJt-matter of the actigj^), he cannot he precluded from 
recovering 1^ defendant subsequently giving evidence that the agreement was 
reduced into writing ; but the defendant, if he means to rely on a written con- 
tract, nsust produce it as part of his evidence, and, in the event of its turning 
out to be unstamped or insufficiently stamped, ho must pay the duty and 
penalty. In a case decided by the Court of King's Bench in \>s21 - Heed v. 
Deere, 1 B. & C., 261,T-Mr. Justice Littledale said (p. 2GG) • " If, indeed, a 
plaintiff gets through his case without giving the defendant any opportunity of 
mentioning the written agreement, the latter must produce it, and he can- 
not avail himself of it unless it be duly stamped.” In Stevens v, Pinney, 8 
Taunt, 327, decided by the Court of Common Pleas in 1818, in an action on the 
common counts for work and labour, it was held that the plaintiff having 
established his case hy other evidence was not precluded from recovering by 
the defendant's proving the 0xist<3nce of an unstamped and unsigned agreement 
which fixed the price and which the defendant did not give notice to the plaint- 
iff to produce. In Fielder v. Ray, 6 Bingh , 332, after the plaintiff had proved 
by witnesses a case of implied or oral contract, it was held that he could not 
be non-suited by the defendant’s producing an unstamped written instrument 
purporting to contain the terms of the contract. TiNDAL, C. J.. said : “ it was 
incumbent on the defendant in that stage of the cause to prove the existence 
of the agreemenc, by producing it in a form in which it could be received, that 
is, properly stamped. . , . We cannot see judicially that the instrument is in 
existence unless it is produced properly sttfimped,” and Mr. Justice BUHEOUGH 
said : “When the plaintiff’s case has been closed, the defendant is not to get rid 
of it by suggesting the existence of a writing which he is unable legally to 
produce, .and on the subject of which ho 'might have cross-examined the 
plaintiff’s witnesses.” * 

The same rule has been applied in cases where the question was, as 
here, as to the terms on which landed property was let [78] to a tenant. In 
The Kiiig v. The Inhahitants of Padstow, 4 B. Ad., 208, the respondents having 
proved by parol a taking of the premises by the pauper’s husband, who occupied 
and paid the rent agreed on for two years, a witness for the appellant parish 
was called, who stated that he was present when the pauper’s husband took 
the fields in question cf his master, and that the conditions of taking we« 
reduced into writing and signed by the parties on unstamped paper. Lore 
Denman, C. J., said that the rule undoubtedly is, that where a party has mad< 
out a prirnd facie case, and the opposite party attempts to cut it down by t 
written instrument, he must prove it ; and Paeke, J., said that, if a party makej 
out a prmd/acie case without showing that there was any written contract 
' the other party, if he relies on that written contract, must produce it. An'd in 
, Martson v. Dea7i, 7*C. & P., 13, tried at the sittings at Westminster in I83£ 
before Mr. Justice COLERIDGE, an action by a landlord for use and occupation, it 
was held, and the learned J.udge stated that he recollected several instances in 
point, that when the existence of a written agreement was not proved till the 
defendant bad gone into his case, the plaintiff was not bound to put it in. See, 
also, to thersame effect Magnay v. Knight, 1 Man. & Gr.,«94l, where the above 
mentioned decisions were referred to and acted on by the Court of Common Pleas. 

None of the above authorities appear to have been brought to the notice 
^ of the learned Judge in the Court below, nor indeed were any of them cited tp 
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l^us on the argument of the appeal. We consider, howevei^ that they are applicable 
[ fco the case now before us. The respondent in the Court below did not rely on 
, or tender in evidence any document executed when Tricum Sewji’s occupation 
of the land in dispute commenced in 1866. The reason he did not was doubtless 
! because his legal advisers knew it was inadmissible* for want of registration, 
and, therefore, made no mention of it in the defendant's, written stitement ; and, 

; as was said by TindaL, C. .1., in Fielder v. Bay, 6 Bing., 332. the Court could 
not see judicially that any such instrument was in existence, unless it was pro- 
: duced in proper form, z.c., as regards the present case unless it had been duly 
registered according to the [76] law then in force in British India. The argu- 
ment, therefore, addressed to us on behalf of the respondent, that the foundation 
' of the appellant’s claim is a written document, falls to the ground, as no such 
I document was tendered in evidence, nor was, nor is, legally inexistence. 

^ The original grant, if there was one, not being before the Court, the evidence 
must be looked at to see what were the terms of the tenancy by which the 
appellants and their predecessors in title hold and held the property. The 
’ respondent in cross-examination stated that Tricum Sowji built the house, and 
he did not know whether his father let the land to him, but there was no house 
on it before Tricum built it ; that there were other pieces of land in the same 
plot which were given to people to build on. He stated he went over the house 
with Mr. Campbell, the architect and civil engineer, and Mr, Campbell in his 
j. report dated the 16th March 1892, (Exhibit No. 12) said that he was informed 
that the chawl on the land in dispute was built about 26 years ago, i e., about 
1866. He also said in that report that he estimated the cost of the cliawl when 
new at Ee. 3,000, which shows that at the time of the original building a very 
substi ''tialsum was laid out. 

Mr. Curaetji F. Chajikar, a licentiate of civil engineering of the Bombay 
University, who surveyed Uie house for the appeWants in January JB92, stated 
. in his report (Exhibit 9) that the property is situated at Arthur Eoad, a greater 
portion of its frontage commanding DeLisle Eoad, and that such situation is 
very desirable on account of its being at the junction of two main roads, viz,, 
DeLisle Eoad and Arthur Eoad, and being only about tliroe minutes’ walk from 
fclie railway station, i.e., the Chinchpokli Station on the G.I.P. Eailway. Arthur 
Eoad is a road running diagonally aeross the I'Jats in a north- north -oaatorly 
direction from Tardeo to near the road leading to Government House, Parel. 
The land in dispute with the chawl on it occupies 84 katiiis and is 85 feet in 
length and 30 foot in breadth, facing, as it does, Arthur Eoad. 

* The evidence shows that from the first down to 1885 the rent had always 
been paid at. the annual rate of Es, 102 for the [77] ground. Tn the receipts for 
the niut put ui by tlio appellant.s and the respondent, the rent is urdformly 
described as “ trie rent of ground of 84^ kathis (85 feet in length and 30 feet in 
breadth) used and occupied at the rate of ono rupee per kathi each per month.*’ 
In more recent yortrs the rent has, no doubt, been paid at irregular intervals, 
after six or two months or after one month. Tricum Scwji, the original grantee, , 
. became insolvent. Sometimes the rospendent had to sue for it in the Court 
of Small Causes. It was stated, however, before us by the learned counsel for 
the respondent, and we thir.k correctly, that whetllor the payments were yearly 
or monthly did not alTect the question. 

Tricum Sewji and his successors in title appear undoubtedly to have 
considered that they had an absolute iritorest in the property, subject to the. 
payment of an annual rent of Es. 102 to Tukaram Moroji and his son the 
defendant. In the conveyance dated the 20th »June 1876 (Exhibit 13), by ; 

Lilla^ax ^xxd Mot) LUladhar and Mr., Gamble, Official AB8ifin0e,9((» 
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the insolvent Tricum Sewji, to Solomon Ardon Gandel, after reciting an inden- 
ture of mortgage dated the 23rd September 1871, by Tricum Sewji to Mulchand 
Lilladhar and Moti Lijla^har to secure Ra. 361-4 0, by which the premises were 
mortgaged unto and to the use of Mulchand and Moti Lilladhar, their heirs and 
assigns, and the sale by suqh mortgagees by public auction, with the consent 
of Mr. Gamble, to Solomon Aroon Gandel, for tkfe sum of lis. 550 the premises 
which are described as a* piece or parcel of fazendari land or ground with the 
messuages, tenement or dwelling-house standing thereon wore granted, roh^ased 
and confirmed to Solomon Aroon Gandel, his heirs, oxecutorw, administrators 
and assigns unto and to the use of Solomon Aroon Gandel, hin heirs, exocufcorSf 
administrators and assigns for ever subject to the payment of tiic faz^mdari rent 
and all rates, taxes and Assessments. That conveyance is in JOnghhoh and was 
attested by M^. Rahimtola Mahomed Sa>ani, solicitor of Bombay, an expori- 
enced and careful lawyer, and in whose office the conveyance was probably 
prepared, and who would doubtless take care that the recitals and other 
statements in it wore accurately set forth. 

[78] The conveyance dated the 2nd July 1878, (Exhibit A) by Solomon 
Aroon Gandel to Go))al Yosbwant, the husband of the appellants, was also iti 
English, but was not attested ; and judging from its language was not drawn by 
any duly qualified legal practitioner. It was a conveyance in corisideration of 
Rs. 500 to Gopal Yeshwant, his heirs, executors and assigns, subject to the 
payment of the fazendari rent and all taxes, rates and dues, and by it Solomon 
Aroon Gandel, his lieirs, executors, administrators, and assigns bound thems:>lves 
to make the said messuage, tenement or dwelling-house and premises free and 
clear from all disputes and embarrassment whatever arising by w’ay of mortgage 
or inheritance by their own costs and expenses, and that they should and would 
warrant and for ever defend,- -a* covenant lie would not have boon likely to 
enter into unless ho considered that he had* an absolute interest in tbo property, 
and he too, as he described himself in the document, a Jew inhabitant of Bom- 
bay, and thus one of a race generally considerqiLl in he cautious and circumspect 
in regard to business and money matters. 

The respondent’s contention is that from 1866 Tricum Sewji and his suc- 
cessors in title were mere monthly tenants, liable to be turned out at a month’s 
notice, ^-Ithough Tricum Sewji had built the house, there being admittedly 
no house on the ground before. Assuming for argument’s sake that such was the 
position of Tricum Sewji when he took the land, what would ’oe the rights of 
the appellants when they filed the present suit on the 25th of January 1892 ? 

Tn a case decided by the House of Lords in 1806 — Ramsden v. Dyson, L. R., 
1 H. L., 129, — the Lord Chancellor (Lord Cranworth) stated what were the 
principles of equity on the subject. He said (page 140) : “ If a stranger begins to 
build on my land supposing it to be bis own, and I, perceiving his mistake, abstain 
from setting him right, and leave liim to persevere in his error, a Court of Equity 
will not allow me afterwards to assert my title to the land on which he had 
expended money on the supposition that the land wa.s his own. It considers th/it, 
when I saw the mistalco into which he [79} had fallen, it was my duty to bo .active 
and to state my adverse title, and that it would bo dishonest in me to remain 
wilfully passive on such an oepasion, in order aftei'wards to profit by the mistake 
which I miglit have prevented.” Lord KiNGSDOWN said (p. 170): Jf a man 

under a verbal agreement with a landlord for a certain interest in land, or, what 
amounts to'trhe same thing, under an expectation, created of encourngod by the 
landlord, that he shall have a certain interest, takes possession of such land 
with the consent of the landlqrd, and upon the faith of such promise or 
expectation, with the knowledge of the landlord or without objection by him, 
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lays out money upon the land, a Court of Equity will compel the landlord to 
give effect to such promise or expectation. This was the principle of the deci- 
sion in GTeqory v. Mighell^ 18 Ves., 328, and, as I conceive, is open to no doubt.” 
Then, after stating that there has been a difference of opinion among groat 
Judges as to the nature of the relief to be granted, he says : “ But T do not 
understand any doubt to have been entertained by any of tliem that, either in 
the form of a specific interest in the land, or in the ii^hape of compensation for 
the expenditure, a Court of Equity would give relief, and protect in the 
meantime the possession of tlje tenant.” 

In a case that came before the Judicial Committee of the Privy Council in 
1884, on appeal from the Court of Appeal, New Zealand, Plimmcr v. Mayor, dc., 
of Welhvgton, 9 App. Ca.. G99, the passage just cited Vrom Lord Ktnosdown'S 
judgment was quoted as being the law relating to such cases ; and the Privy 
Council, when considering the question as to the extent (*f interest which 
Plimrner acquired by his expenditure in 185G for the extension of his jetty and 
for the erection of a wareliouse at Wellington harbour, say ; (p. 713) "Referring 
again to the passage quoted from Lord Kingsdown’s ludgri-ent, there is good 
authority for saying what appears to their Lordshi'is to he quite sound in 
principle, that the equity arising from expenditure on land need not fail raorclv 
on the ground that the interest to ho sociirod has not been expressly indicated. 
In such a case as Hamsden v. iJijfion, L. B.,1 H. L., 129, the evidence ^according 
to Lord Kingsdown’S view) showed tliat the tenant [ 80 ] expected a particular 
kind of lease, which Vice-Chancellor Stuaut decreed to l im, tiiough it does nob 
appear what form of relief Lord KINGSDOVVN himself would have given. In 
such a case Duke of Beaufort v. Patrick, 17 Beav., GO, nothing bub perpetual 
retention of the land would satisfy the equity raised in favour of those who 
spent money on it, and it was secured to them at a valuation. In such a case 
as Dillwyn \\ LliweLyn, 4 DeG. F. k J., 517, nothing hut a grant of fee simple 
would satisfy the equity which Lord Chancellor (Lord Westbuhy) held to 
have been raised by the son's expenditure on his father's land. . . In fact, 

the Court must look at the circumstances in eacli case to decide in what way 
the equity can be satisfied." 

In the case now before us the receipts for rent put in evidence at the 
hearing are printed, and are headed Chinchpokli, in whicli district, according 
to Colonel Laughton’s survey map of 1872, the property in dispute iss’ituated. 
and each of them is signed by the respondent. We euteraiu little doubt that 
the plot of ground so granted was, as stated in the two indentures already 
referred to, fa/.endari land, the tenure of which description of property is well 
known and is very common in this island, under which the fazendar or land- 
lord of the district or the oart iii which the land is situated is entitled to a fixed 
yearly rent, and as long as that is paid, the fa-xendar tenant, who had undoubt- 
edly an assignable and transferable interest, cannot, nor can Ins assignees or 
transferees ho ejected by the fazendar landlord. 

. It would he a ‘breach of contract, and little short of a direct fraud on the 
part of this respondent, if he were to be allowed bo treat tire appellants as mere 
monthly tenants, and, by giving them a month’s notice to quit, to claim the 
property, and, as he has done, to eject them, and that, too. without any 
compensation whatever. 

Th^ learned counsel for the respondent argued, and we think correctly, that 
the present case ought to he decided according to English law. Act No, XI of 
1855 of the Governor-General in Council, section 4 , which applies only to cases 
under English law, secures to hojid fide holders under defective titles the value 
[81] of buildings erected or improvements made by them in the belief that they 
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had an estate in fee simple or other abscfiuto estate. That Act has, by Act 
XV of 1874, section 3, been declared to be in force in the wliole of British 
India, except the scheduled districts. The appellants, however, >vi8h to retain 
possession of the property in dispute, in preference to being paid the value of 
the buildings erected on tlie land. In the case of Beni Madhab Banerjee v. 
Jai Krishna, 7 Beng. L. R., 152, which came beltore SirBATxNEs Peacock, C.J., 
and two other dudges hi 1869, the first Appellate Court (Kemp, , 1 ., and 
GeoVEY, J.) being divided in opinion. Sir Barnes Peacock, who agreed with 
Mr. Justice Kemp, said that that learned Judge thought that, in equity, the 
plaintiff was not entitled to turn the defendant out of the lands, bccanse ho 
■stood by and saw them erecting pucka buildings on the land without any 
objection whatever. Si^ Barnes Peacock then said that, if the. piaintilT 
allowed the defendants to erect pucka buildings upon tlie land without 
objecting, it appeared to him that ho was hound in the same way, in 
•equity, ah if ho had granted tliem a potta with the privilege of budding pucka 
houses on the land, and he thought that Mr. Justice Kemp was right in }>oiding 
that the plaintiff was precluded by his conduct from turning the defendants 
out of possession. Ho then said : “ Independently of this, speaking for myself, 
I should say that if one man grants a tenure for another for tiie purptise of 
living on the land, that tenure, in the absence of any evidence to the contrary, 
would he assignable. J know of no law which prohibits a man v/ho gets land 
for the purpose of building from assigning his interest in it to another. By 
assigning his interest be does not necessarily get rid of his liability to psy the 
rent reserved.’' The two other Judges concurring, Mr. Justice Kemp'S decision 
was affirmed. That decision was approved of and followed in Lalla Gopi 
Ghand v. Liakut H ossein, 25 Cal. VV. R., 211. 

In Gungadkur Shikdar v. Ayimuddtn Shah. Biswas, 1. L R , 8 Cal., 960, 
decided in 1882 by Garth, C. J., and Mitter, J., where it was conceded that 
the land in dispute was not lob for agricultural purposes, [823 and it was found 
that after the grant (whatever it was) buildings oi a substantial character were 
erected* some sixty years ago by the defendant’s ancestors, and that they 
and their ancestors had lived there ever since, the Court hold that under 
these circumstances they thought that the Courts below were at liberty 
to presume, if they thought fit, that the land was granted for building purposes, 
and that the grant itself was of a permanent character. Tlie Court added 
that this had been explained in several recent cases, and, amongst others, in 
the case of Brosunno Cooniar Chatterjec v, Jagun Nath By sack, 10 Gal 
L. R.. 25. 

We are of opinion that there is in the present case evidence from which 
the Court can reasonably presume that the land was granted in or about 1866 
to Tricura Sewji for building purposes. It was a small plot of ground facing the 
Arthur Road, which, though doubtless marked out, and its direction well 
known, was not, as, in answer to a question put by qs to the Municipal 
Commissioner for the City of Bombay, we have been courteously informed- by 
him, actually made until 1868. The position of the ground, and the rent 
reserved, preclude any idea that it was let for agricultural purposes. In that 
locality and on the other portions of the Flats* in and near tlie centre of that 
part of the island, which, as is well known, until the erection of the Hornby 
Vellard during the time of Mr. William Hornby (who was Governor of Bombay 
from 1776' to 1784), which closed thS ii\aiii breach of the.sesi from Mahalaxmi 
to Love Grove, and rescued the Flats from being flooded each tide with salt 
water, only rice crops could be grown. The soil is bad, and unless a layer of 
earth be placed over it, little else than rice can be cultivated. 
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Tukaram Moroji must have se^n, and knowing what he had granted, of 
course made no objection to Tricum erecting the building on the ground. Even 
if the Court were not justified in holding that the grant was originally for build- 
ing purposes, the fact that the building which Tricum Sewji placed upon the 
ground was not objected to by Tukaram, who, according to* his son’s evidence, 
lived until 1874, or since tlifen by his son, and [83] that he and his son 
received the rent, at first yearly, but afterwards at shdrter intervals until nearly 
twenty-five years afterwards, by his attorney’s letter of the 30th September 

1891, (Exhibit XI) the respondent treated the appellants as his monthly tenants 
and required them to vacate on the Jst Novoirber 1891, shows that the 
position which he then took up was a mistaken one, and that, by his father’s 
and his owm conduct, ho was, and is. precluded from recovering the land and 
premises from tho appellants in the manner he seeks. 

The decree, therefore, dismissing tho suit with costs must be reversed, and 
in lieu thereof this Court passes a decree in favour of the appellants in terms 
of paragraph (n) of the prayer of the plaint. (Ills Lordship read the paragraph 
and continued.) The respondent must deliver forthwith to the appellants 
possession of the land and premises, ot which on or about the 13th August 

1892, he was put in possession under tho decie#‘ in Suit No. 25011 of 1891 
passed by the Bombay Court of Small Causes. And in the event of parties not 
agreeing, there must be a reference to the Commissioner of this Court to take 
an account of the rents and profits received by tho respondent since he was so 
put in possession, which, after making all just allov^ancea he is already ordered 
to pay to the appellants. The respondent to ])ay to tho appellants their 
costs in the lower Court including coats below and of this appeal, and to hear 
his own costs throughout, and repay to the appellants any costs which under 
the decree of the Court below they may have i>aid to him, and also repay to 
the appellants any costs paid by 'them to »iirn under the decree in Suit 
No. 25011 of 1891 in the Court of Small Causes dated the 5th December 1891. 
If there be a reference to the Commissioner, further directions and further 
costs will be reserved with leave to apply as advised. 

Decree reversed. 

Attorneys for the Appellants : — Messrs Chalk, Walker and Smelham. 

Attorneys for the Respondent; — Messrs. Balkrishyia and Pherozsha. 


NOTES. 

£ On ground ol estoppel h% erection oi buildings, see (IbUU) 21 All., P.C. ; also 
{1900) 5*7 Cal., .^70 ; (18991 1 Bern. 191 ; (1894) JO All., 328 ; (1897) 3 C.W N., 255; 

(1895) 20 Bom,. 3 ; (1896) 22 Bom., 1 ; (1895) 22 Cal., 820. 

As TCgardt. the right cf the U-naut to build on the landdcmi'^nd and to the buildings so 
erected, rco (1903) 27 Mad., 231, where the subject was fully discusbcd by Sir V. BllASHYAU 
AYYANGAH, J.] 
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[84] APPELLATE CIVIL. 

The lOlh January, 189-1. 

PllKSENT : 

Mb. .IU3TICE -Candy and Mr. Jdstick I'm, ton. 


Pundlik..! (Original Plaintiff) Appellant 

versus 

Achut (Original Defendant) Kespondrnt.'^ 


Limitation — Limitation Act (XV of 1H77), Sec. — Review of judgment — 
Application for review — Sufficient cause for delay in filing an appeal. 

Though under certain circumstances the presentation of an application for review may 
4)6 considiTf d as sufilcicnt cause for delay in filing an appeal, the appellant is bound to satisfy 
the Court that such circumstances did exist in his case, and that he had sufficient cviuse for 
not presenting the appeal within the prescribed period. 

The plaintiff obtained a decree for possession of certain land in the Court of First Trif- tanco, 
This decree was reversed by the Appellate Court on ‘2.Sth October 1890. The plaintiff applied 
for a review of judgment of the Appellate Court on 27th January 1801. Tbcs petition u£ 
review was rejected on 18th March 1891. Thereupon the plaintiff preferred a second appeal 
to the High Court on I3th April 1891. 

lieldy that the second ^appeal was time-barred. The time taken in prosecuting the ippli- 
cation for review could not be deducted in calculating the period of limitation, as the plaintiff 
had not shown that he had reasonable grounds for asking for a review' 

This was a second appeal from the decision of Arthur U. Unwin, District 
Judge of Kanara, in Appeals Nos.* IGli and 19?. of !B00 of t.he district file. 

The plaintiff' sued to eject the defendant from the lands in dispute, alleging 
that defendant wa.s a trespasser in wrongful ])os8os8ion. 

The Court of First Instance passed a dcciue awarding possession to the 
plain tiff'^as prayed for. 

This decree was rovorsod, and plaintiff ’s claim was rejected, on appeal, on 
28th October 1890. 

On •27th January 1891, the plaintiff applied for a review of the judgment of 
the Appellate Court. Tlie petition of review was rejected on 18th March 1891. 

Thereupon plaintiff* preferred a second appeal to the High (Jourt on 13th 
April 1891. 

At the hearing of the appeal the respondent's pleader raised a preliminary 
objection that the appeal was time-barred, having [ 88 ] been tiled more than 
90 days after the date of tlie Lower Appellate Court's decree. 

Shamrao Vufial (with him N. G, Ghandavarkar) for Appellant : — We applied 
for a review of the lower Court’s judgment on the ground of the discovery of 
new evidence. The time occupied in the review should beiexcluded from com- 
putation — Tnmbakraj v. The General Traffic Manager of the G. /. P. liailibay 
Company, P. J. for 1880, p. 345. 

Ghanasham Ntlkanth for Hespondent : — The mere presentation of a petition 
of review is not a sufficient reason for tiling an appeal beyond time. The 
appellant must show that he had reasonable grounds for asking for a review. 
This he has. -not done in the present case. There is nothing to slurvv that the 
lower Court was wrong in refusing to grant a review. Th*e delay in tiling the 
appeal should not, therefore, be excused. 

• Recorid Appeal, No. i i«ui 
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Candy, J. : — We think that the appellant in this case has failed to show 
that he had reasonable grounds for asking for a review and, therefore, the time 
taken in prosecuting the application for review cannot be deducted in calculating 
the period of limitation, and thus the present appeal is tirne-barred. The only 
evidence before us in regard to this matter is a copy of the 6rder 'of the District 
Judge rejecting the application Ibr review on the ground that no sufticient reason 
had been shown why the evidence referred to in the application was not adduced 
at the original hearing of the suit, while there was “ every reason why, if 
relevant, it should have been adduced before all other.'’ No copy of the 
application for review has been referred to before us, nor has any attempt been 
made to show wlien the fresh evidence w'as discovered, and how long after- 
wards the application was made, or that the District Judge was in error in the 
strong opinion which ho expressed. 

The ruling in Trimbakrjj v. The General Traffic Manager of the G. 1. P. 
Railway Company, P. J for 1880, p 345, shows that, under certain circum- 
stances, the presentation of an application for review may be considered as 
sufficient cause for delay in filing an appeal. But in the present case we do 
not think that such circumstances are proved to exist. Under the proviso to 
Rule 9 (VI) of Chap- [86] ter I of the High Court Rules, it was incumbent cn 
appellant to be prepared to satisfy the Court that he had sufficient cause for 
not presenting his appeal within the timo prescribed by law. This lie has not 
done, and his appeal must be dismissed. All costs on appellant. 

Appeal disvtisned. 


NOTES. 

( In (1906) 3a Cah, 1323 ; (1914) 20 M.L.J., .350 22 I.C., 919, the decisions were similar 
ai regards the exclusion of the time occupwd in review proceedingp.J 
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APPELLATE CIVIL. 

T'he 1 1th January, lS9d. 

PHKSKNT : 

Sir Charlks Sargent, Kt., Cuie^ Justice, and Mr. Justice CXndy. 

Lomba Gomaji (Original Plaintifi) Appellant 

versus 

Vishvanath Amrit Tilvankar (Original Defendant) Respondent.* 

Mortgage —Sale of property subject to a mortgage in execution of a money decree 
obtained by plaintiff against mortgagor —Subsequent mortgage of same 
properly by original mortgagor and first mortgagee paid off -Possession 
taken by new mortgagee — Suit for possession by 'plaintiff as 
purchase} in execution — Right of pu) chaser to recover — 

Right of secu)Ld mortgagee to be tcpaid his advances 
by p tain tiff keeping alive the first mortgage. 

On the lOfch June 1885, Tikararn mortgaged the property in dispute to Ganpat along 
with some other properry. In 1886 the plaintfl! obtained a money decree against Tikaram 
and in execution of hi‘i deew^o ho sold the property in dispute and obtained a certificate of 
sale on the 1st November 1880. 

• Second Appeal, No. 454 of 1891, 
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On the 13th Pebnjj^ry 1888, Tikaram mortgageS the property in dispute along with other 
property to the defondant and paid off Ganpat’s mortgage. Ganpat thereupon returned the 
mortgage-deed to Tikaram wil;,h a receipt for payment endorsed. After payment of Ganpat’s 
.mortgage the defendant took posseflsion- of the property. In July J888, Tikaram executed a 
further mortgage of theT)roperty U> the defendant for Rs. 8,000. 

On the 30th August 1888, the plaintiff having attemjrfed to take possession was obstructed 
by the defendant. Thereupon the plaintiff brought this suit for possession. 

Hehl that the plaintiff was entitled to possession. The mortgage to the defendant was 
subsequent to the plaintiff’s purchase of the equity of redemption. The dcftnidant did not 
know of that purchase, lie took the mortgage from Tikaram, to v.'honi he .ulvaneed the 
money to pay off the previous mortgage to Ganpat. There was nothing to -ho.v lhar. there 
was any jntention to keep GaVipat’s mortgage alive in favour of the defendani.. 

Onkul Doss v.*Ranibuor, L. R., 11 Tnd. App., 120, distinguished. 

IIM also, that as plaintiff was seeking to recover property which but for the dt-fendaiit’s 
payment t(. Ganpat would Viave been burdened with Ganpac’s mortgage. [811 ’»ijd as the 
defendant when he advanced the money to Tikaram to pay off that morlgagt did ind know 
that Tikaram was no longer the owner of the equity of redemption, tdre plaintiff should give 
credit to the defendant for the sum paid by him ; but as the defendant's mortgage coinprisod 
other propertift.s besides the one in dispute, the plaintiff should recover possession on payment 
to the defendant of a proportionate part of Ganpat’s mortgage- debt having regard to the value 
of the property in dispute and that of the other mortgaged properties. 

Mahovied Shiimsool v. Shetvukrain, L. R. 2 Ind. App., 7, followed. 

Second appeal from the decision of T. Harfe-Davies, Assistant Judge of Poona. 

On the 10th June 1885, one Tikaram Lachhiitam mortgaged the property 
in question with other properties to Ganpat Dalearara for lis. 500. The 
mortgagee was given possession. 

On the 18fch June 1886, the plaintiff, who had obtained a money decree 
against Tikaram (the mortgagor), caused the mortgaged property to be sold in 
execution, tmd at the sale himself became the purchaser. The sale to him was 
confirmed in November 1886. 

On the 13th February 1888, Tikaram executed a mortgage of the piroperty 
in dispute along with other properties to the defendant for Ks. 5,000. 
Ganpat ’IJalsaram joined in this transaction, and on the 14th February 1888, 
his mortgage was paid off out of the Bs. 5,000. He returned his mortgage- 
deed to Tikaram with an endorsement of satisfaction of his debt as follows : — 
I, the creditor named Ganpat Dalsaram Gujar, having entered satisfaction on 
the back of this mortgage, have received moneys as follows; — Bs. 500, I have 
received Bs. 500 in respect of the said mortgage right. . . . The above- 

mentioned amount of Rs. 3,606, \vhich is caused to he paid by Vishvacath 
Amrit Tilvankar. . for redeeming two mortgaged fields, two bungalows 

and two houses in all, which I held in mortgage, and for mortgaging the same 
to Tilvankar, J have received in full. Now there is nothing whatever due to 
me on the property. I have relinquished all my mortgage rights, and have 
delivered all the letters and papers to him for enjoyment.'’ 

The new mortgage-deed to the defendant contained the following passage : — 
“ We have received, in all, from you Rs. 5,000 of [88j the Surat currency for 
paying to Rajeshri Ganpat Dalsaramshet in order to redeem oiir property which 
is mortgaged to him and to mortgage Jbhe same to you. . . We . . . b.ave 

of our own’ free will received payment in respect of this iTioi ^gage deed. The 
details are as follows : having paid Bs. 3,606 in cash to Rajeshri Ganpat Dalsa- 
ramshet we have obtained the mortgage-deed with an intention of satisfaction 
thereon, 6 lo ” 
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Upon the execution of this mortgage the defendant %)ok possession, the 
previous mortgagee (Ganpat Dalsaram) having been paid off as already 
mentioned. 

On the 5th July 1888, Tikaram executed a further mortgage of the 
property to the defendant for ^s. 8,000. 

On the 30bh August 1888, the plaintiff attempted to take possession of 
the property under his sale certificate, and he was resisted hy the defendant. 
He then applied to the Court executing the decree to have the obstruction 
removed, but his application was rejected. 

The plaintiff thereupon brought the present suit to have the order rejecting 
his application set aside, and for possession of the property. 

The defendant contended (inter alia) that as he had satisfied Ganpat 
Dalsaram’s mortgage lien, which was prior in date to the plaintiff’s purchase 
and had been put in possession and that the plaintiff was aware of that fact, 
that the plaintiff’s remedy was a suit for redemption and not for possession. 

The plaintiff preferred a second ap])eal. 

Inverarity (with Mahaden Bhaskar Chavhal) for the Appellant (plaintiff) : — 
When the plaintiff purchased the property in execution of his decree, Ganpat’s 
mortgage lien was in existence. Hubsoquently to that purchase Tikararn paid 
off Ganpab’s mortgage, and the result was that when the plaintiff sought to 
recover possession in execution, the property was free from that mortgage. 
The documents clearly show ttiat the parties bo the transaction of hebriiary 1888, 
intended simply to wipe off Ganpat’s mortgage; if they had intended otherwise, 
the defendant would have taken an assignment of the mortgage from Ganpat. 
The p! '.mtiff is, there- [89] fore, entitled to recover possession without paying 
anything to the respondent Tuhul lisestvar Lali, L. K., 2 Jnd. 

App., 131 at p. 143 ; Gadqeppa v. Apa]i, 1. L, li., 3 Horn., 237 ; Krishna lieddi 
v. Muttu Narayana Reddl, T. L. R., 7 Mad., 127, Supposing that the plaintiff 
is liable to making any payment bo defendant on account of Ganpab’s mortgage 
lien on the ground that that lien was prior to Ids purchase, this liability should 
be limited to the property which he purchased. lie should not be made liable 
to pay the whole of the lien, which extended over some other property which 
he has not purchased. 

Mahadeo Chimnaji Apte, for the Respondent fdoiondant) ; — The intention 
to keep alive Ganpat's mortgage lien in the defendant’s favour is sliowu l>y 
the ondor.soment made on his mortgage-deed and also by the conduct of the 
parties. If Ganpat’s mortgage had been merely wiped off, the mortgage-deed 
would not have come into the defendant’s possession. The endorsement 
distinctly says that Ganpat’s mortgage was paid off for the purpose of mongaging 
the property to the defendant. Therefore the transaction is tantamount to an 
assignment— v. liamhux, R. R., 11 Ind. App., 120; Gangadhara v. 
Sivaro^ma, I. L. R., 8 Mad., 240 ; Mnhotned Shumsojl v. L. R., 2 

Ind. z\pp., at p. 17. The defendant had no notice of the plaintiff's purchase, 
and, therefore, he paid off Ganpat’s mortgage, and advanced money to the 
mortgagor. But now owing to the plaintiff’s purchase the defendant’s transac- 
tion was, by the lower Court, held to be abortive. A man paying an incum- 
brance honestly, though unauthorisedly, is entitled to be recouped in justice, 
equity and good conscience — Nilo Pandurang v. Rama Patloji, I. L. R., 9 
Born., 35. 

SOir^ent, C. J. : - As the defendant’s mortgages in 1888 were subsequent 
to the plaintiff’s purchase at auction sale on IBth June 1886, of Tikaram’s 
equity of redemption, it is plain that tho defendant can have no defence to the 
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plaintiff’s suit for possession, unless GaiSpat Dalsaram’s mortgage, to which 
the property was subject when the plaintiff purchased it, can be regarded : for 
there was no formal assignment of it. as having been kepc alive in his favour. 
We agree with the Joint Sub- [90] ordinate Judge that no such intention can be 
gathered from what took pUce when the first mortgage was passed to defendant, . 

Mr. Apte relied on^the Privy Council’s decision in GokuL Doss v. Ramhux, 

L. E., 11 Ind. App., 126, to show that the intention ought to be presumed, but 
the principle laid down in that case only applies where, as their Lordships 
explain it, " the estate is burdened by a succession of mortgages, and the 
owner of an ulterior interest pays off an earlier mortgage, in which case (in 
England) it is a matter of course to have it assigned to a trustee for his benefit 
as against intprmediate mortgagees to whom he is not personally liable,'* Such 
was the case in Gangadhara v. Sivnrama, I. L. E., 8 Mad., 246, which 
proceeded on the ruling in Gokul Dossv. liambux, L K., 11 Ind App.. t26. But 
here there was no intermediate mortgage to be protected against from which 
an intention to keep Ganpat's mortgage alive can be gathered, ?ior bus it ever 
been suggested in either Court, that the defendant was aware of the plaintifi’s 
purchase. On the other hand, the evidence that defendant took no part in 
paying off Ganpat’s mortgage, and that the receipt endorsed on it was in favour 
of Tikararn, together with the recital in defendant’s mortgage deed that the 
mortgage had been paid off out of the money advanced by defendant, without 
any words showing an intention to keep it alive, indicates that the only object 
the defendant had hi view was to insure the property being cleareti from 
Ganpat’s mortgage. 

It remains, however, to consider whether this is a case in which the Court 
ought, as Mr. Apte contends it should, on the principle acted on by the Privy 
Council in Mahomed Shumsool v. bhewukravi, \i. R., 2 Ind. Aj p. at p. 17, to 
refuse to give the plaintiff possession except on the condition of his recouping 
the defendant for what he paid to satisfy (lanpat s mortgage, and thus freeing 
the estate from an incurnbraneo to whicl? i& would have been liable in 
bis lands. The cases of Ham Tuhul ^ingh v. Bisesioar halt Sahoo, L . R., 

2 Ind. App., 131, and Gadgeppa v. Apaji, I. L. R., 3 Bora., 237, were relied on 
by Mr. Invorarity for the plaintiff. In the case before the Privy Council 
it is Jbo bo observed that the plaintiff' was the party who had [91] paid 
the money, and he sought to recover it from the defendant who had 
benefited by it, and their Lordships at the bottom of page 141 distinguished it > 
on tfiat ground from the case of BeMamy v. Sabine, 2 Ph., 425, before Lord 
COTTENHAM and otliers of that class where the plaintiff seeks the aid of a Court 
of Equity and the Court proceeds on the broad ground that he who seeks to be 
relieved on equitable grounds must do equity. Moreover, the money was paid 
in that case against the will of the party who was said to have benefited by it. 

In Gadgeppa v. Apaji, I. L. R., 3 Bora., 237, the plaintiff was also the party 
who had paid the money, and the Court relied on Ram Tuhul Singh v. Biseswar 
Lall Sahoo, L. R., 2 Ind. App., 131. ’ 


Those cases, therefore, differ from the present one, in this important 
respect that the plaintiff is here invoking the aid of the Court to recover the 
property from defendant, which, but for defendant’s payment to Ganpat, would 
have been burdened with Ganpat’s mortgage ; and unless defendant tiiew that 
Tikaram was no longer the owner of the equity of redemption, when ho advanced 
the money to Tikaram, which, as found by the Subordinate Judge, was not the 
case, and was not relied on in the lower Court of appeal, it is difficult to sea 
how the present case is in principle to be distinguished from Mahomed Shumsool 
v. Shewukram, L. R., 2 Ind. App.. at p. 17. In both cases there is a subsisting 
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charge on the property paid off hy' the person in possession, which, as their 
Lordships say, makes it “ equitable when the plaintiff reclaims the estate, that 
credit should be given to the purchaser (in this case the mortgagee) for the 
payment of the mortgage which the plaintiff would otherwise have had to meet.*' 

It was said, however, and wo think rightly, tliat plaintiff cannot be called 
on to pay more than a proportVonate part of the money paid in satisfaction 
of Ganpat s mortgage-debt, as his mortgage security consisted of other properties 
as well as the one in dispute. That is all the defendant would have had 
ultimately to meet, as, even if he must have paid the whole mortgage-debt to 
recover the property in question, he would have been untitled to contribution 
by Tikaram in respect of the rest of the mortgaged property. 

[92] We think, therefore, that the decree must be varied by directing that 
the plaintill do recover the property on payment to the defendant of the pro- 
portionate part of Ganpat’s mortgage-debt, having regard to the values of the 
property in question and that of the other mortgaged properties. The sum to 
be so paid to be determined in execution. Parties to pay their own costs of 
this appeal. 


NOTES 


Decree varied. 


[See also (1893) 18 Bom.. 348; (189G) ‘21 Bom., 507 , (1911) 35 Bom., 438. In (1907) 
36 Cal., 193 it was pointed out that the decision in 18 Bi>m., 348 was not inconsistant^withi 
the principle that there must be a complete satisfaction before subrrpation.J 
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ArP?:iLLATIi: CIVIL. 


The 11th January, 1893 
PitliSENT: 

Sir Charles Sargent, Kt., Chief Tustick, and Mr. Jcstice Candy. 

Desai Motilal Mangalji...*^ (Original Plaintiff) Appellant 

versus 

Desai Parashotam Nandlal (Original Defendant) Respondent.* 

Hegistration — Evidence — Act III of 1877, Sec. 17 Retrospective operdtion of 
section — Document not registrable under Act in force {XX of 1866) when 
executed, hut requiring registration under Act J 11 of 1877 — Immove- 
able property, what is- -Hereditary allowance attached to 
office of Desai not immoveable property under Act XX 
of }^66 - - Deed of gift of such property originally 
not 7 eqi^Ir able-— Hereditary office token 
immoveable iiroperty by Hindu 
law —Desaigiri sukhdi. 

Section 17 of the RoRj-tration Act (III of 1877) should not be eonslruod as requiring a 
document to be registered wlur-h woukl not have required registration when it was executed. 
Itaju Balu v. Krishnarni\ T. L. R , 2 Bom., 273, distinguished. 

An instrument which did not require regi.stration under Act XX of 18G6 is not inadmis* 
Bible in evidence by reason of Act TTI id 1877. 

Duck incidental to ap office such a;- that of a Desai, which is capable of brdng held by a 
person other than a Hindu, were not imm<^veablc property when the Registration Act XX of 
1866 was enacted. 

• Second Appeal, No. 754 of 1891. 
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II 

Second appeal from the decision of T. Hart-Da vies, Joint Judge of Ahmedabad. 

The plaintiff Desai sued to recover Rs. 99 on account of his share in the 
Desaigiri sukhdi allowatice for three years. He alleged that, he and the defend- 
ant were members pf the family of the Bania Desais of Godhra, that the sukhdi 
allowance was received frofn the Government ireasuiy hv a ^.onior ropresenta- 
[93] tive of the family ;,fhat a dispute having arisen between the defendant's 
father and tlui plaintiff’s father, it had been agreed that the defendant’s fati} 0 r 
and his descendants should continue to recover the allowancti and shf>uld pay 
Rs. 33 out of it to the plaintiff ’s father and his descend a ntf, evnry year, and 
that an agreement to that effect had l>(3en accordingly cxocn.Led by the 
defendant’s father on tfee 24th May 186(>. The defendant had rofused to pay 
the p^aintiff ’s ^haro of the allowance since 188() 

The defendant denied the plaintiff’’s right to a share in the allowatice, 
disputed bhe genuineness of the agreement sued on, and contended that it was 
insidmisaihle in evidence for want of registration. 

The Subordinate Judge found that the agreement sued upon was a deed 
of gift which being unregistered was not admissible in evidence. He, therefore, 
rejected the claim. 

The plaintiff preferred a second appeal. 

Gokuldas K, Varekh, for the Appellant Hereditary allowances are for 
the first time included in immoveable property for the purposes of registration 
by section 3 of the Registration Act IJI of 1877. The document in question 
was passed in 1866; and at that time hereditary allowances were not 
immoveable property for the purposes of registration. Act III of 1877 has no 
retrospective opei*ation — Ram Coomar tnngh v. Kishari^ I. L. R., 9 Cal., 68. 
Hereditary allowances may be immoveabJp property under Hindu hiw; hut the 
office of a Desai is not such as is incapable of being held by persons other than 
Hindus. We find that even Mahomedans and Parsis are Desais. Therefore 
the question whether Desaigiri sukhdi is imnloveable property for the purposes 
of registration, cannot be governed by Hindu law — Maharana Fattehsangji v, 
Desai Kallianraiji, L. R., 1 Ind. App., 34. 

Rao Saheh Vasudeo J. Kirtikar (Government Pleader), for the Respondent 
(Defend*ant) ; — The Registration Act 111 of 1877 has retrospective operation — 
Lachman Das v. Dip Chand, J. L. R., 2 AIL, 851 ; Baju Balu v. Krishnarav, 
I. L, R., 2 Bom., 273. As the suit is between Hindus, the question whether 
Desaigiri sukhdi is immoveable property should [94] be determined by Hindu 
law. Hereditary offices are immoveable property under Hindu law — 
Balvanirav y. Purshotam, 9 Bom. H. CJ. Rep., 99; The Government of Bombay v. 
Gosvam^ :)hri GirdharlnJji, 9 Bom. H. C. Rep., 222 ; Krishnabhat v. Kapahhat, 
6 Bom. 1. C. Rep., 137, A. C. J. 

Sa ent, C. J, : — The plaintiff' in this suit, which has arisen out of a 
dispute .;tween two branches of the Bania family of Desajs of Godhra, sues on 
an agre nent (Exhibit 3) dated 24th May 1866, by which the defendant under- 
took th he and *his descendants would pay the plaintiff’s father and higi 
descendants an annual sum of Rs. 33 out of the sukhdi allowance navahia out 
of the Government treasury at Godhra and w-hich was to he collected hy the 
defendant and his descendants. Both the lower Courts have held that the 
document was a deed of gift of immoveable property and required registration 
under section 17 of Act III of 1877, knd not being registered, was not admissible 
in evidence. 

Act XX of 1866 was the Registration Act applicable to the document when 
it was executed, and much argument has been addressed to us on the question 
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whether such a sukhdi was immoVeable property when that Act came into 
lorce. It was common to both parties that the sukhdi was an allowance 
incidental to the hereditary office of Desai, and, as such, it was contended for 
the respondent that, on the authority of the decisions in Balvanirav v. Pursho- 
tam, 9 Bom. H. 0. Rep . 99, and The Government of Bombay v. Gosvamt Sht 
Girdharlalji, 9 Bom. H. C. Rep , 222, it was of the nature of immoveable pro- 
perty. On the other hand, it was contended by Mr. GoTfuldas, for the appellant 
that the rulings in these oases only applied to hereditary offices which could 
only bo held by Hindus such as that of a village Jor.hi, and that the office of 
Desai, any more than that of a patil. was not necessarily held by a Hindu, and 
might be held by a Mahoinedan or Farsi. This latter statement was admitted 
by Mr. Vaaudov. but ho contended that the rulings afipliod to all hereditary 
allowauces. 

It is to be remarked that what was actually decided in Balvantrav v. . 
Purshotam, 9 Bom. H. C. Rep., 99, was that the dues incidental to an hereditary 
£95] office auch as a villaj^e Joshi was by Hindu law regHrdecl as iriimoveable 
property. In The Government of Bombay v. (rosvami Shrt ’Jirdharlaljft 9 Bom. 

H. G. Rep., 222, where the question was ab. to the nature of allowances to a Hindu 

temple, TJr. Justice Melvill no doubt refers to the last case as deciding that 
“allowances incider)tal to iieroditary offices are immoveable pro])orty/ How- 
ever, in Mahnrana Fattehsangji v. Desai Kallianraiji, L. R., I I* A., at p. 50, 
tbeir Lordships of the Privy Council treat the ruling to bo Unit for the inter- 
pretation of section 1, clause 12 of Act XIV of 1H59 irninovoablo property must, 
when it concerns the rights of Hindus, he taken to include whatever Hindu 
law classes as iaimoveable, and their Lord.sbips say they see no objection to the 
rule within proper limits, and express a])proval of the decision on the ground 
“ that Hindu tests were legitirnatolypiaed to show that, in the contemplation 
of Hindu law, hereditary offices in a Hindu community incapable of being held 
by any person not a Hindu weie in the nature of immoveables. ” 

We think it is impossible, with duo rogavl to those remarks of Iho* Privy 
Council, to hold that the dues incidental to an office such as that of Desai were 
immoveable property when Act XX of IHdG was enacted, and it becomes neces- 
sary to consider the view taken by the Joint Judge that, whatever may have been 
the character of a Dasaigiri sukhdi at the time Act XX of IBGG was enacted, tlr -i 
document in question required to bo registered under section pf Act III of 1877, 
which includes hereditary allowances in the interpretation of immoveabio prO' 
party.” This raises a question of some difficulty on which the High Courts 
Calcutta and Allahabad have apparently differed — Ram Coomar Singh v. hishart^ 

I. L R , 9 Cal.. GH, and Lachman Das v.Dip Chand, I. L. R., 2 All., at p Hri3,— the 
former Court being of opinion that neither section 17 of Act III of 1877 nor the 
similar sections of the preceding Acts have the effoeb of rendering a document, 
which w'as not registrable under Act X\I of 1SG4, inadmissible in evidence 
under the succeeding Acts without registration. Mr. Justice GREEN had to 
consider section 17 in lia^u Balu v. Krishnarai\ 1. 1j. R , ^2 Bom., at p. 281, 
with respect bo a docn-[96]ment dated 15th July 1865. After referring to tho 
peculiar language of section 17 and pointing out that" the greater strictness of 
the requirements of Aon VIII of 1871 and the earlier Registration Acts has been 
mitigated, and the Act was framed as It is, very probably with a view to admit 
to the benefit of such mibigaiions documents though executed before tlie day on 
which the Act came wnto force." he arrives^at tho conclusion that tho practical 
result is that the provisions of Act III of 1877 apply to all documents tendered 
in evidence on or after 1st April 1877. ” It is to be remarked that the docu- 
ment in quebtioD. which was held to require registration in that case, was clearly 

6^4 . 
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one which ought to have been registered under Act XVI of 1864. The , 

therefore, has no direct hearing on the present (^uo8fcion whether section 17 of ;; 
the Act is to be construed as requiring a docu mo iit to bo registered w’hich would 
not have required registration when it was executed. It is plain that if it is so 
regarded, as the Adt provides no means of registering sucli a document (unless 
perhaps it was executed within three months before the Act of 1877 comes into 
force), the section will have the retrospective etiecb of invalidating for all prac- 
tical purposes documents which when they were exeguted \vr*re frer'. from defects 
according to the existing law. The presumption is of course ngainst. the Legis- 
lature having such an intention. The actual question h(‘,ve arises from the 
change in the interpretat^ion clause which in the Act of 1877 includes “ hereditary 
allowances ” without any restriction in immoveable property, and we think thafe'/ 
such a change cannot on principle affect instruments executed before the Act. 

We must, therefore, reverse the decree of the Court beluw and send back 
the case for a fresh decision, having regard to the above remarks. Costs to 
abide the result. 

NOTES. 

[Sec also (1913) 10 T. C., 3M |Al!.), as regards the inadijn^hSibilUy in f-‘V)dence. ] 
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[97] CRIMINAL REVISION. 

• - 

The 13th February, Ibfb'i. 

Present . 

Mh. Justice Candy and Mr. Justice Fulton. 

■ ' ■ ' • 

Queen -Empress 
versu’i 

Shidgauda.’*' 

Criminal Proc(^dure Code [Act X of Sec.^^6t^(h} — Summary trials — Magis- 

trate s finding to contain a statement of the reasons for a conviction. 

Under section ‘iG13 {h) of the Code of Criminal Procedure (Act X of 1882) a Magistrate, in 
recording his reasons fora conviction, must state them so that the High Court on revision 
may judge whether there were suliicient m-atcrials before him to support the conviction. 
Empress v, Panjab Singh, I. L. K., 0 Cal., 679, followed. 

This was an application under the criminal revisional jurisdiction of the 
High Court [section *130, Criminal Procedure Code (X of 1882)1. 

The accused was charged with having committed criminal trespass on 
certain land in respect of which the complainant liad obtained a decree for 
possession in the Mamlatdar's Court, 

The case was tried by the First Class Magistrate of Belgaum in a summary 
way under the provisions of Chapter XXII of the Code of Criminal Procedure 
(Act X of 1882). 

The Magistrate convicted the accused under section 447 of the Indian 
Penal Code, and sentenced him to a fine of Rs. 25. 

The Magistrate’s judgment was os follows : — ^ 

" The complainant states that the accused prevented his tenants from 
keeping fuel and rubbish in the place decided by the Mamlatdar to be his, to 

* Application for Revision, No. 390 of 1692. 

566 . 
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Cflilae annoyance to him. The witnesses called by the complainant support the 
complainant. The accused pleads not guilty and hagr called two witnesses to 
prove his innocence. The witnesses do not say that the accused has not com- 
mitted the offence. I, therefore, direct that the accused should pay Rs. 25, or 
in default, should undergo rigorous imprisonment for thirty tiays.” 

The accused applied to the* High Court, under section 43-^ of the Code of 
Criminal Procedure, for a revision of the Magistrate’s proceedings. 

[98] Vas76deo G. Bhandarliar for the Accused. 

Ghitgupe (with him Messrs. C/i/tiu.s, Motilal and Moului) for the 
Complainant. 

Candy, J, : —The Magistrate’s ‘ brief statement of the reasons for convic- 
"^ion *’ isoction 263 {h), Criminal Procedure Code! is simply, — The witnesses 
called by the complainant support the complainant. The witnesses (for tlie 
accused) do not say that the aceusod has not committed the offence.” Wo are 
of opinion that this is not a compliance with law. We agree with the ruling 
in Empress v. Panjab Shigh, I. L. R , 0 Cal., 579, that a Magistrate under this 
section in recording his reasons for the conviction should state them so that 
the High Court on revision may judge dietlur there were sulUcient materials 
before him to support the conviction. The conviction must, therefore, be set 
aside, and the line, if paid, refunded. 

Conviction and sentence reversed. 


NOTES. 

[See also Jl All., Ib9 ; 10 A.L.J,, 251. ] 
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APPELLATE CIVIL. 


The 13th January, 1893, 

Prksp:nt : 

Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Bavley. 


Iliraatram (Original Judgment-creditor) Applicant 

versu:^ 

Kiiushal Jethiram Gujar..., (Original Applicant) Opponent.’^ 


Mortgage - Decree on mortgage — Vtole in cxeciiiion — Claim on property ordered to 
be sold under a mortgage decree —Civil Procedure Code (Act XIV 
of Secs, 278 and 287 — Jurisdiction. 


Himatrara nbuinw'i a deerfjo upon a mortgage against Dowji in 1891, and appPod in era- 
cution for the sale of th<i mortgaged property. On the proclamation of the sale being issued, 
Khushal intervened, alleging that the properly had been sold to him by Dewji in 1833 at a 
private sale. The Subordmate Jjdge allowed his claim, and stopped the sale, being of opinion 
that ho had power, under section 287 of the Civil Procedure Code, to make this order. 

JJeld^ that the order was made without jurisdiction, and must be discharged. Proceedings 
by way of claim as provided by Koction 278 uf the Civil Procedure Code (Act XIV of 1882) are 
not applicable where th« property is directed to bo sold under a mortgage decree, and section 
287 had no application. 

Deefholts v. Peters, I. L. B., 14 Cal,, 631. followed. 


* Application No* 113 of 1892 under Extraordinary Jurisdiction. 
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[99] This was aa application under the extraordinary jurisdiction (section 622 ' V 
of the Civil Procedure Code, Act XIV of 1882) against an order passed by ;i 
Eao Saheb V. G. Kadjiskar, Joint Subordinate Judge of Masik. 

In 1891 on# Himatram obtained a decree in the Court of the Subordinate 
Judge at Naaik agkinatDewji on a mortgage. The decree directed the payment : 
of the mortgage-debt within six months, or, in default, the sale of the mortgaged , ’ 
property. Default having been made, and the defendant being an agriculturist, 
the Subordinate Judge sent the proceedings to the.Colloctor that he might sell 
the property, and realize the amount of the decree. 

Before the date fixed for the sale, one Kliushal Jetiiii aui claimed the 
property in the Court c^f the Subordinate Judge, alleging that he had bought it 
from Dewji ir^lSBJ. He prayed for a declaration that the property was not 
liable to attachment. The Subordinate Judge cancelled the proclamation, and 
stopped the sale, and reftjrved Himatram to a regular suit. He was of opinion 
* that although section 278 of the Civil Procedure Code (XIV of 1SS2) did not 
apply to this case as there had been no attachment, yet that under section 287 
of the Civil Procedure Code ho could deal witfi Khushal’a applicatioc' and make 
the order. He hold that the ruling of the Calcutta High Court in DeefholU v. 
Feter^i, I, L, R , 14 Cal., 631, was not applicable to the case. 

Against the above order Himatram applied to the Higli Court in its 
extraordinary jurisdiction [Civil Procedure Code (XJV of 1882J, stiction G22j , 
contending that the Subordinate Judge luul acted illegally and without jurisdic- 
tion. He obtained a fule ni&i to set aside the above order. The rule now came 
on for argument. 

Shivram V. Bhandarkar, for the Applicant, in support of the rule : —The ,, 
Subordinate Judge had no jurisdiction to make the order stopping the sale. It 
is admitted that the order could not be tnade under section 278 of the Civil 
Procedure Code, as theire was no attachment. Nor could it be made under 
section 287, which does not contemplate such at' npplication at all. 

[ipoj N. Q, Ghandavarkar, for the Opponent, showed cause ; — Technically 
no doubt section 278 does not apply, because the property was not attached ; 
but although not attached, yet as it was directed lo ho sold in execution of a . 
decree, it should be regarded as practically attached for the purpose of a sale, 
and that being so the claimant's application should be dealt with. If property 
to which claims are made, is put up for sale, the purchaser runs the risk of 
buying what may turn out to be property which does not belong to the judg- j;; 
ment-debfcor, and which ought not to be sold. This inconvenience ought to be '1 
presented by the Court. 

Sargent, C. J. : — We agree with the opinion expressed by the Calcutta 
High Court in Deef holts v. Peters, I. L. U., 14 Cal., 031, that proceedings by way 
of claim as provided by section 278 of the Civil IVocedure Code are not appli- 
cable to a case of this kind. As to section 287, it has no application to a case 
of this nature. The Subordinate Judge has acted, . therefore, •without jurisdiction. 
The rule must bo iniide absolute, and the Subordinate Judge’s order discharged. 
Costs of this application to be paid by the opponent. 

. Buie made absolute. 


NOTES. 

[ The decisions ui (1906) 1 N. L. R.. ip ; (1898) C.P.L.R,, 73 ; (1904) 6 Bom. L.R. 

1043 were similar. See also (1912) 13 I.C., 663.] • 
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[ ismoni. 100 ] 

APPELLATE CIVIL. 


The 18th January, 1893. ^ 

Present : 

Sir Charles Sahcjent, Kt.. Chief Justice, and J^r. Justice Bayley. 

Gulabsingji and othora (Original Plaintiffs) Appellants 

versus 

Lakshmansingji (Original Defendant) Respondent.’*' 

/ 

Court Fees Act, VII of IS70, Sec. 7, CL 4 (c) — Act VII of 1887, ^ec. 6 — Stamp 

— Consequential relief — Valuation of suit — Injunction — Talukdari Act, 

Bombay Act VI of 1888, Sec. II — Jurisdiction. • 

Where plaintiffs .sued for a declaration that they were entitled to share in certain taluk- 
dan estates and for an injunction to restrain defendant from catting and removing timber 
from certain forest-s, nr, if the injunction was not granted, for an order to defendant to keep a 
correct account of the timber removed, the First Glass Subordinate Judge T-ejcctod the claim 
for want of jurisdiction. 

Held, that the suit was one for a declaration am. conseqiicnUal relief under section 7, 
clause 4 (c) of the Court Fees Act, and that as the claim was valued at [101] Rs. 230 only, 
the appeal lay under Act VII of 1887, section 8, to the District Coujrt. 

An injunction is in the nature of consecjuontial relief. 

Appeal from the decision of Rao Bahadur LaJshankar Umiashankar. First 
Class Subordinate Judge of Ahmodahad. 

Plaintitfs sued for a declaration of their shares in certain talukdari estates, 
and for a to.nporary injunction to restrain defendant from cutting and removing 
timber from certain forests, or, in the alternative, for i direction to defendant 
to keep correct and proper accounts of timber removed from those forests. 

Defendant contended {inter aha) that the Court had no jurisdiction to try 
the suit.’ 

The First Class Subordinate Judge hold that as plaintiff’s object in bringing 
the suit was to get division by actual partition, they must apply, in the first , 
instance, to the Talukdari Settlement Officer under section 11 of Bombay Act 
VI of 1888, and dismissed the suit. 

From this decree plaintiff-^ preferred an appeal to the iligh CoujI. 

Inverarity (with Ganpat Sadashiv Hao) for Respondent (defendant) : — There 
is a preliminary objection to this appeal. I contend that the appeal lies not to 
this Court, hut to the District Court. The plaintiffs sue for a declaratory 
decree and consequential relief. The suit falls within section 7, clause 4, sub- 
sections (c) and (/?) of tlie Court Fees Act, VII of 1870. Under this section 
the plaintiff' is, no dpuht, at liberty to put his own valuation upon the reliefs 
sought. But the valuation will determine the jurisdiction of the Court. Under 
section 8 of Act VII of 1887, in a suit like the present, the* valuation for pur- 
poses of Court foes and the valuation for purposes of jurisdiction are the same. 
The plaintiffs value their claim* at Rs. 230. This valuation should be taken for 
purposes of jurisdiction as well as Court fees. The appeal, tlierefore, lies to the 
District Court. 

He referred to Uhacjvanir at v. Mehta* Bajurao, ante p. 40. 

[ 102 ]«Tard 4 nc (with Gokuldas K. Parekh) for Appellants (plaintiffs) ; — Th© 
abjection that no appeal lies to the High CourJ, practically amounts to saying 

* Appeal, No. 138 of 1892. 
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that" iii^^ir8£''CiaiB8 Buhordinate Judge's Court had lio jurisdiction to try th^l 
original suit; and the objection about jurisdiction having not been raised in the! 
original Court, it is not *open to the respondo’.)t to say in this Court that nol 
, '.appeal lies. " ‘M 

This is hot a case, und^ sub-olause (c), elapse 4, section 7 of Act VII ofl 
1870, of a suit to obtaiij a declaratory decree whore consequential relief iSl 
prayed. A prayer for partition which necessarily follows from the declaratiottl 
'vjWould be consequential relief, but not a prayer for ioijunction ; if a declarationil 
:(i8 made in plaintiff’s favour, his right to injunction would not follow as a! 
||poatter of course. In a suit for a declaration the Court tees duty is fixed^ J 
&nd not ad valorem, Tl\esuit would not have been held bad if the prayer for| 

U-J u rr ^ aI... ..i.; jl i . j i i.’ i.* ^V! 


I jjunction hadj^een omitted. If the prayer in the plaint had been limited to- ■; 
mere declaration of title, there would have been no objection to this appeaU 
ly adding the further prayer for injunction, this Court w’^ould not become ; 
eprived of its jurisdiction. ; 

Sargent, C. J, : — This is a regular appeal from the First Class Subordinate 
udge of Ahmedabad, and a preliminary objection has been taken that the 
ppeal does not lie to this Court, the value of the suit for the purpose of 
etermining the jurisdiction of this Court to hear the appeal being, it is con- 
anded, only Rs. 230. m>., the sum at which the plaintiffs have valued thq^ 
elief sought in their plaint. V 

^ In Khushalchand v, Nagindas, 1. L. R., 12 Bom., 675, in a suit for 
ccount and a decree for the balance to bo found due whore the plaintiff had 
alued the relief at Rs. 510, it was held that the appeal lay to the District 
iourt, and not to the High Court. This decision was come to independently of ^ 
|; tbe effect of section 8 of Act VII of 18B7, In Dhagvantrai y. Mehta Bajurao^ 
p. 40. the High Court, in a similar suit, followed Khushalchand v. ! 
j!' Nagindas, I. L. R., 1 2 Born., 675, pointing out at the same time that the law so- 
V' laid down had already been embodied in section 8 of Act VII of 1887, when/ 
- that decision [103] was passed. The question*is whether that section is appli- 1 
( cable tor the present suit. S 

It was contended for the respondent that it is a suit for " a declaratory | 
'^^decroe whore consequential relief is prayed ” as contemplated by section 7, ij 
^clause 4, sub-clause (c) of Act VII of 1870. It was urged for the appellants] 
^that an ‘injunction is not such "consequential reliet as is intended by that> 
Ifexpression in sub-clause (c). An " injunction ” is undoubtedly in the nature,'! 
|j"of consequential relief, and the following sub-clause {d) shows that the Ijegis- ^s 
||lature considered it was a form of relief which might be valued in a suit which 1 
^^aeked for it. Moreover, in the present case the relief sought is not merely an| 
Sinjunefcion, but, in the alternative, for an account of the timber which defend- ' 
^'ant might cut before the actual partition. We think, therefore, that the ' 
|j|abovo rule applies to the present suit, and that the relief having been valued at 
h'only Rs. 230, the appeal lay to the District Court, and we must, therefore, i 
return the appeal for presentation in that Court. Appellants to pay the costs, 
incurred in this Coijrt. \ 

Appeal returned for presentation to proper Court. 


NOTES. 

[ This was followed in (1895) 20 Bom., 736 at 741 ; (1895) 20 Bom., 205 , (1903) 5 Boia 
L.R,, 196 : (1803) 6 O.C., 266 ; (1907) 11 G.W.N., 705 ; 6 C.L.J., 427J 
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[ 18 Bora. 103 ] 

APPELLATE CIVIL, 


i'/ The I9lh Janttary, 1893. 

t' ,, Present : 

j Bib CHABiiES Saugent Kt.,’Cuie1'’ Justice, and Mh. Justice Baylby. 


^ Baba Kakaji Shot Shimpi (Original Plaintiff) Appellant 

■s' versus 

) Nassaruddin valad Aminuddin Kazi 

\ and another (Original Defendants) Bospondontg.* 

Razi, office of — Uereditary office - WatiUi - Watandars Act {Bombay Act III of 
< ls74), Sec.i) I — Mortqage. 

The onico of Kazi is not an hcrcvlilary oflice, anless perhaps by special custom of the 
locality. Where such a custom is not establi.shcd, property attachod to the [101] oflice ia 
not wa tan property, and the Collector has no power to make an order with respect to it 
under section 9 of the Watandars Act (Bomba v Act 111 of ISTi), 

Jamnl vniad Atmied v. Jamal valad Jallal, I. jl. R., 1 Bom.. 03-1, and Dai^dsha v 
Ismalsha, I. L. R., 3 Bom., 7‘2, followed. 

A Resolution of (lovernment empowering a Collector to levy full assessment from the 
person other than the grantee in possession of land granted for public service does not author- 
ise him to order the delivery of yiossossion of the land to the graiitee. 

Second appeal from the decision of L. G. Fernandez, First Class Subordinate 
Judge, A. P., at Nasik. 

On the 30th May 1869, the first defendant mortgaged with possession to 
the plaintiff ’s father certain property attached by sanad to the office of Kazi 
in the viiiagos of Wani and Sewali in the district of ^»^asik. The mortgagee con- 
tinued in possession until 1883, hut in that year the property was restored 
to the first and second defendanifs, who were Kazis in those villages in pursu- 
ance of an order of the Collector in oKerciso of the power vested in him by the 
Wataii Act (Bombay Act ill of 1B74J, section 9. 

The plaintiff's father died, and the plaintiff sued to recovor the mortgage- 
debt. lie prayed for the sale of the mortgaged properties, or for possession 
of them until the amount of debt was paid. 

The defendants pleaded titer aha) that they had been put into possession 
by the Collector under the Act, and they contended that the property in ques- 
tion was service /niim property, and as such inalienable without the sanction 
of Government. 

[106] The Subordinate Judge dismissed the suit. He held that he had no 
power to interfere witli the (Joliector’s order. On apjjcal thedocroe was confirmed. 


* Sucmid Appeal, No. ‘.110 of IS'Jl, 
t Section 9 of the Watandars Act (liombay Act 111 of 1871) — 

9. J — Whenever any walaii or HU V part thereof, or an> of the profit.q thereof, 

whether assigned as remuneration of an otiiciator or not, has or hj^ive, before the date of 
this Act coming into force, passed otherwise than by virtue of, nr in CA.ecution of a docroo 
or order of any Bnti.di Court and without the consent of the Collector and transfer of 
ownership in the revenue records, i'nto the ownership or beneficial possession of any person 
not a watandar of tho.safno watari, the Colloi :.or may, after recording his reasons in writing, 
declare such alienation to be null and void, and order that such watan or any part thereof, 
or any of the profit? t/i^reof, shall from the date of such order belong to the watandar pre- 
viously entitled thereto, and may recover and ‘pay to such watandar any profits thereof 
accordingly. , 

Clause 2.— If such part of a watan bo land, it shall bo lawful for the Collector, instead 
transferring the possession of the land, to demand and recover the full rent ordinarily paid 
by tenants ot land of similar description in the same locality, and the amount ito^ r^^erdd , 

ihalJjM^ P^foflts, The decision of ^ ^ " 







NASSA$tti)i)i?i VALAp AMINUDDIH KAZi &c. [1893r I.L.R. 18 Bom. 106:| 


The plaintiff preferred a second appeal. 1 

Daji Abaji Khare, for the Appellant (Plaintiff) -.—The question is whether al 
Kazi is a watandar under the Watan Act. The appointment of Mahomedan lawl 
officers was made under Ee^iulation XKVI of 1827. But that Act was repealed! 
by Act XI of 1864, and thereupon Mahomedan-'officors ceased to be officers of | 
Government. A Kazi is* now no lonj^er an officer connected with the civil J 
administration of the country, and is, therefore, nob a watandar unde»’ the 3 
Watan Act (III of 1874). lie is not an heroditaiV officer under the Act — 
Jarml valad Ahmed v. Jamal valad Jallal, I. L. B., 1 Jiom., 683; Daudsha ; v. l 
xlsmalsha, I. L. E., 3 Bom., 72. I 

Tq be a watandar uhder that Act, payment must he received from Govern-* '.,; 
:^;ment for servicfe performed. If, then, the defendants are not watandars under 
5f^*^the Act, the Collector was wrong in restoring the mortgaged property to thorn, ^ 
p^nd section 9 of the Act does not afford them protection. f- 

Govardhanram M. Tripathi, for the Eospondants (Defendants): — A Kazi is ^ 
|;Connected with the civil administration of the country — Muhammad Yusub v, ,, 
Sai/ad Ahmad, 1 Born. 0. C. Rep., Appx., p. xviii. The question Imre is as to 
,A)'the property and not the office of a Kazi. It is within the cognizance of the ^ 
|i Collector to determine .vhefcher a property is watan or not, and be having once 
ftheld that the property in dispute is watan, it is inalienable, and eonsequontly ;■ 
fttot liable to the appellant’s mortgage. ' 

0 /. Sargent, C. J.:— The judgments of both the Courts below proceed on the 
;';.a9sumption that the Collector’s order was made under the Watandars Act of 
1874. The decisions in Jamal valad Ahrnc/t v, Jamal imlad Jallal, I. L. R., . 
1 Bom., 633, and Daudsha v. Ismaisha, 1. L E., 3 Bom., 72, are, however, con- 
clusive that the office of Kazi is not an hereditary one, unless perhaps by a'i' 
special custom of a locality, and there is no evidence of any suc»'. established 
custom in this case. Tlio [106] Watandar s Act, Ifl of 1874, relates to watan ? 
property, ^hich by that Act is defined to bo *“ prcu>orty acquired or assigned :■ 
for providing remuneration for the perfoimauce of the duty appertaining to ’; 
■an hereditary office.” The properties in question which, by the sanad, wero . i 
attached to the office of Kazi were, thoreforo, not watan property under tho ’ 
. Act, and not such as the Collector had power to recover from the defondanta i 
under section 9 of tho Watandars z\ct. 

; However, an examination of the Collector’s order shows that he acted under j 
a Resolution of Government (No. 512 of 1882)”, which he considered entitled 
;;him to order the lands to be handed over to the defendants on the ground that 
Jthey had been granted for public service. That Resolution may have enabled \ 
'fiuch lands to ho resumed by tho Collector, but it is plain from the subsequent ^ 
Resolution of Government on 25th August 1HR31 that by the “resumption” in 

•Bombay ( bjvonimeut Rosolutioii No. 61-2 of 1BS2. — B(»mbiiy Act HI of 1S74 docs not 
appear to bo applicable to village servants useful to tho community. ^All tiio sanads which 
have been i.ssucd to such servants prohibit alionatioii of tbo property to which they relate. 
Under the terms of tho w-ttlcment, land which ceases to be hold as remuneration for service ' 
to the village community may bo rc,sumcd. (Nairno’s Hand Book, p. 52G,) 

t No. C310. — Revenue Department, 25th August 1883. RESOLUTION. — (roverument 
concur with tho Commissifaier, Central Division, and the Kcmembrancer of Legal Affairs that -I 
tho terms of the settlement made in the case of village servants usefu! to tho community 
should bo held applicable to all cases in which their service lands have ceased to coustitute 
the remuneratiqn of such servants, and that lands should be resumod at once irrcspectivt & 
of the date of alienation. * 'S 

2. It should bo borne in mind that by resumption in such instances is only meant thall 
levy of full assessment from tho person in occupation other than the original grantee or hid 
present holders should, therefore, be allowod to remain in possession onS 
whiqh the lands are liable. ^ 
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I that Eesolution was only meant the levying of full assessment from the person 
I in occupation [107] other than the grantee and his descendants. The 
I', Collector had, therefore^ no legal authority to make'the order for the handing 
I over of the properties to the defendants. . 

I We must, therefore, reverse the decree of thS Court below, and direct that , 
I the lands in question be restored by the defendants ta the plaintiff as mortgagee^" ; 
I Appellant to have his costs throughout. 

" Decree reversed, ' ''M 

ir NOTES. 

t See also (16%) 21 Bom., 733 at 73i?. ] ... 

[ 18 Bom. 107 J 

I APPELLATE CIVIL. 

/ The 2Hrd January, 1893. 

Present : 

Mr. Justice Candy and Mr Justice Fulton. 

!' Abu Bakar Saiba and another (Original Defendants) Appellants 


Venkatramana Vishveahvar (Original Plamtiff) Kespondent.’* 


Landlord and tenant — Notice to quit— Plea of permanent tenancy. 

The plaintijfT sued to eject the defendants from certain land. The defendants pleaded tbi 
they were permanent tenants under a lOase granted to their ancestor by the plaintiff’s grand 
father in 1805. The Court of First Instance awarded the j ’aintiff’s claim. On appeal, th 
District Judge held that the lease on which the defendants relied was one determinable on tk 
grantee’s death, but as the grantee’s heirs (the defendants) bad continued in p«;Bsession payin 
the stipulated rent, they were entitled to a reasonable notice to quit. Tbe District Judg 
accordingly pas.sed a decree, directing the defendant? to vacate the land at the expiry of si, 
months from the date of the decree. 

IJeidf thiit Uie District Judge could not, in his judgment, give tbe notice which the plaint 
fi was bound to give to his tenants, riaintiil’s .suit must (ail for want ol notice, .^| 

Second api eal from the decision of Arthur U. Unwin, District Judge of KanarA 
in Appeal No. 47 of 1891. I 

The plaintiff sued to eject the defendants from the land in dispute. \ 

The defendants pleaded (inter alia) that they w(3ro permanent tenants, holding 
under a lease granted by the plaintiff’s grandfather in 1805 to their ancestors 
The lease contained the following stipulation on the part of the lessor:— *Vi 
will take back the land when you yourself surrender it. I for my part will noi 
ask you to quit.” 

[108] Tbe Subordinate Judge lield that the lease in question was a lease 
for life only, and that on the death of the lessee the tenancy came to an end; 
He, therefore, passed a decree, awarding possession of tbe land to the plaintiff. 


3. If the original hflders or -heir descendants have thought proper to alien ale their 
lands in which they bad only a life IritereBt, apd have thus deprive d thoipselves of the re»; 
muneration provided lot the performance of their duties, they them selves are to blame for 
Lheir own action, and tbe Governor in Council does not consider them to be entitled to any 
sonsideration. The full as.^cssnient to be levied in tl^e case of these alienations should accord^ 
ingly be credited to Government. 









On appeal, the Distmt Judge was also (4 opinioo that the lease was one f( 
life, determinable on the death of the grantee. But he held that as the grantee 
heirs had continued in possession paying the stipulated rent, they were entitle 
to a reasonable notice to quit, lie, therefore, r.monded the decree of the Coui 
of First Instance by ^directing that the defendants should surrender the land i 
. suit to the plaintifl at the expiry of six months fijpin the date of the decree, 
t/ > Against this decision the defendants appealed to tlie High Court. 

Manekshah JehanQirshah for Appellants: — Plaintift has not given us an; 
ili^otice to quit. He is not, therefore, entitled to recover. The District Judg( 
»|ias no power to do that which the plaintiff was bound to do. The plea o 
SSermanont tenancy which we had set up does not dispense with the necessity 
a proj 3 er notice — Vitkk v. Dhondi, I. L. R., 15 Bom., 407. That case U 
^pbclusive on the point. 

■ Shamrao Vtthal and N. G, Ghandavarkar for Respondents. 

S* Candy, J. : — The District Judge held that defendautvS 8 to 13 were entitled 
^0 notice, and the plaintiff has taken no objection to that ruling. The. District 
pjudge, however, has in his judgment given the notice which he thought the 
Mplain tiff ^ was bound to give ’nis tenants. This he could not do. On the auGhoritios 
P{(bllected in Vithu v. Dhondi, I. L. R , 15 Bom., 407, we must reverse the decree 
^f the District Judge and reject the claim. All costs on plaintiff. 

HKl:'''/' ' Decree ret erud, 

' • NOTES. 

t Notice to quit or disclaimer of title, must have been given or made before the buifc, in 
Stder to sustain a suit in ejectment on the ground of determination or forfeiture : — (1895) 
Bom., 759 ; (1896) 6 59.] 

[ 109 ] APPELLATE CIVIL. 

ijV , January, ihj'J. 

m \ * Present : 

Ki'" ’ Mr. Justice Candy and Mb. Justice Fudton. 

ELi ■' • Parshotam Vishnu (Original Plaintiff) Appellant ^ Hi 


Nana Prayag (Original Defendant) Respondents.* 

%'■ ",T* 

mifigistrailon Act 11 L of 1877, Sec. 17 (d) — Lease — Lease for life of the lessee — ^ 
fev liegislration. 

B?. A lease of immoveable property for the life of the lessee is a lease for a term exceeding 
oioe year. It, therefore, requires registration. 

Second appeal from the decree of Khan Bahadur N. N. Nanavati, First Class 
Subordinate Judge, with Appellate Powers, of Dhulia, confirming the decree of 
Rao Saheb D. S. Saprh, Second Glass Subordinate Judge of Nandurbar in Suit 
No. 994 of 1889. 

The plaintiff sued to recover possession of a piece of hind, alleging that it 
was leased by him to Nana Prayag for his life under an agreement dated 25th 
March 1878; that in violation of this agreement Nana had assigned 7 gunthas 
)f this land to’ defendant No. 2, and tha*t after Nana’s death Jiis heir, defendant 
1, refused to vacate the land. 

ADPe»l.~No. 7as nf laoi 





' ff. VUlPJblU 
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n Bupporii of bis blaia)» 


I The agreement, on which t|ie plaintiff relie 
^'provided as follows :— 
i " I (the lessee) shall continue to pay each year Be, 0-12-5 to you in the 
month of February, and I shall enjoy the said land a&Iong as I live.” 

The Subordinate Judge held that the agreement in question was compul- 
sorily registrable, being a leaav, falling under sub-section 1, clause (d) of section 
17 of the Indian Kegistration Act 11 1 of 1877 ; that as it was not registered, it 
was inadmissible in evidence ; and that as it was the foundation of the plaintiff's > 
case, he must fail, lie, therefore, rejected the plaintiff's claim, | 

This decision was confirmed by the Lower Appellate Court. \ 

The plaintiff thereupon preferred a second appeal to the High Court. j. 
Narayan Vishmi Gokhak for Appellant. ^ ^ 

Daji Ahaji Khare for Bespondent. 

[110] Candy, J. ; — We consider that a lease for the life of the lessee is 
lease for a term exceeding one year, as it entitles the lessee to hold for moi 
than that period if he live so long. It is not a lease terminable at the end of 
year or at tiie option of the lessor. It, therefore, requires registration. W 
confirm the decree, with costs. 

Deem confimed. 


'S'"' 


( 18 Bom. 110] 

APPELLATE CIVIL. 

The January, lb9S, , , j 

Pkes>:nt : 

SiK Charles SAR(iENT, Kt., CniKF Justice, and Mr. Justice Bayley;\ 




Dodhu and others (Original Defendants Nos. 12 to 18) Appellants;, 

verms }y 

> I ' 

Madhavrao Narayan Gadre and others '...(Original Plaintiff 

and Defendants Nos. 1 to 11).* * ' : 



jandlord and icnant—Smt for possession — Denial of landlord's Utle — Plea o) 
permanent tenayicy — Notice to quit — Yearly tenant — Practice — Procedure — V 
Second appeal- Point taken for first time on second appeal — Specific 
performance, suit for — Parties made defendants who were not 
parties to the afjreemrnl. 

The plaintifl sued the jaghirdars of a certain villago <deh*ndaiits Kos. 1 to IJ) and certain 
of their tenants (defendantfi Nos, 12 to 18) for .specific porfoniiancc of an agreement made 
between the plaujtifl and the J igliirdars, hy which the jaghirdars agreed to give up to the 
plaintiff possession of certain land.s, which were in posse.ssion ol the tenants (defendants 
Nos. 12 to 18), The jaghirdar.-, (defendants Nos. 1 to 11) pleaded that they were unable to give 
possession, as the tenants (defendants Nos. 12 to 18) were permanent tenants and refused tp 
quit the land. The tenants (defendant No. . to 18) put in a separate defence, also alleging 
that they were permanent tenants of the jaghirdiirs. The. Lower Appellate Court held that the 
tenants (defendants IJos. 12 to 18) were yearly tenants and did not hold in* perpetuity, and 
that the jaghirdars (defendants No.«. 1 ic 11) l.^d pownr to eject them. That Court, therefore, 

' * tiecond Appeal, No, ^94 of 1891, 



pasfiei a decree for the plaintiff, for specific performance of the agreement as against tne; 
jaghirdars (defendants Nos. 1 to 11) and for possession as against the other defendants;, 
(Nos. 12 to 18). The latter defendants (the tenants) appealed to the High Court, They ther^ 
contended that if they were yearly tenants as held by thj decree of the lower Court they could; 
not be dispossessed without notice to quit, and that no such notice had been given. ; 

Beld (l) that the ofijection was good, and that no decree against the tenants (defendants 
Nos. 12 to 18) could be made in favour of the plaintiff, and that he was only entitled to a/ 
declaration that the said defendants were mere yearly and not permanent tenants. 

[Ill] (2). That the tenants (defendants No^?. 12 to 18) had claimed to be perinanent 
^'tenants before the suit was filed and at that time they wer' not tenants of the plaintiff but of 
the jaghirdars (defendants Nos. 1 to 11). Under the cireurnstanoei^ that claim could not be- 
;; taken to have worked a forfeiture of their tenancy as a denial of their landlord's title, or in 
^)any case*it must bo doomed to have been waived by the jaghird.ir.s {defendants Nos. 1 to 11)* 
pfTho plaintiff, thecoforo, could not roly upon it as an answer to the defendants’ contention 
:^|;that a notice to quit was necessary. 

I* (3), That the objection to the necessity of notice to fjuit was one which might be 
taken in second appeal. 

Held, also, that an objection that certain of the defendants should not have been made 
f parties to a suit for .specific performance, because they were not parties to the agrei-ment, could 
t not be taken for the first time in second appeal, a.s it only involved a question of practice. 

^^Second appeal from the decision of Rao Bahadur JS. N. Nanavati, First Class 
l^ubordinate Judge of Dhulia with appellate powers. 

Suit for specific performance of an agreement and for possession of land. 

The plaintiff sued for specific performance of an agreement by which defend- 
^''ants Nos. 1 to II, Bhivrao Govind and otliers, who were jaghirdars, agreed to 
..grant to plaintiff a sanad in respect of two pieces of land and to deliver posses* 

, sion to him of the said lands, and that, in the event of the lands being found to 
rcontain less than 70 bighas, to give other land of the same quality in vseordanoe 
with the agreement. The plaintiff also charged defendants Nos. V2 to 18, who 
were tenants of the jaghirdars, with coIludii\g with them, and prayed that 
'!pOB8e8siq,n be given him by all the defendants. 

' Defendants Nos. 1 to 11, Bhivrao Govind and others, answered that they ' 
■ could not give the plaintiff the lands mentioned in the agreement, as defendants 
;VNos. 12 to 18 were permanent tenants and were reluctant to quit, but that 
ij-they were ready to give the plaintiff other land in lieu of those mentioned in the 
^.agreement. 

f Defendants Nos. 12 to 18 pleaded that the land called Flari Mali Vale bad 

j;.been granted in permanent tenancy to them by the father of defendants 

PJos. 1 to 8, and that as regards trie other piece of land it belonged to defendants 

I^Nos. 13 to 18. and that the jaghirdars were oulv entitled to assessment. 

t [ 112 ] The 8ul)ordinato Judge found that the agreement relied on by the 

.'plaintiff was proved, and also that defendants Nos. 12 to 18 were entitled to 

hold the land as long as they paid assessment. 

^ ■ • 

On appeal by the plaintiff' the Court found that the jaghirdars had the 

.right to eject the dilfendants Nos. 12 to 18, and passed a decree for specific 
"performance as against dofeudants Nos. 1 to 11 and for delivery of possession 
'US against defendants Nos. 12 to 18. 

Defendants Nos. 12 to 18 preferred a second appeal. 


Jardine ^with Ganpat Sadashiv Eg.o) for the Appellants (defendants Nos. 12 - 
to 18) : —As these defendants were not parties to the agreement of which the-- 
'/specific performance is sought, they were wrongly joined in the suit. A/^ 
; suit for specific performance of iTd agreement cannot lie against a strangor*! 



J. : — That objection was not taken in either of the lower 


L.B. 48 Boil. (IS 
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Our next point is that the Judge found these defendants to be yearly tenantSi 
and that being so the suit ought to have been dismisstod, so far as they are 
concerned, for want of no|pc6 to quit — Vitha v. DJiondi, I. L. R,, 15 Bom., 407. 

Mahadeo Ghimnaji Apt^.iox the Respondent (plaintiff): — The objections 
taken have been now raised for the first time. Tliey* cannot be takeh in second 
appeal. In the lower Courts the appellants alleged a permanent tenancy. Such 
a plea being a direct doniai of the landlord's title, no notice to quit can be held' 
necessary. In the case relied on, the question of permanent tenancy was raised^^ 
after suit. Here the appellants disputed the plaintiff’s title to possession before; 
the suit was filed. i 

Sariient, C. J. : — This was a suit by the r>Iaiutiff for speoific perfoVmancej 
of an agreement by which the defendants Nos. 1 to 11 agreed to grant plaintiff^ 
a sanad in respect of certain lands in their and to deliver possession to 

him of the said lands, and in the event of the lands being found to contain les^ 
f than 70 bighas, bo give other laud of the same quality in accordance with the 
ft agreement. The plaintiff' also charged defendants Nos 12 to 18, who wer 
tenants of the jaghirdars, with colluding with [113] thorn and prayed thafe| 
possession be given him by all the defendants. 

, The defendants Nos* 1 to 11 by thoir written statement said they could 
not give the plaintiff the lands mentioned in the agreement, as defendant^ 

J Nos. 12 to 18 were permanent tenants and were relurfcant to quit, but th^j 
they were ready to give the plaintiff other lands, 

The defendants Nos. 12 to 18 pleaded that the land Hari Mali Vale had 
been granted in permanent tenancy to them by the father of defendants Nos. 1 to 
8, and that as regards the other piece of land it belonged bo defendants Nos. 12, 
to 18. and the jaghirdar was only entitled to assessment. The agreemonbl 
was found proved by tlie Subordinate Judge, who itso held that the defendants' 
Nos. 12 to 18 were entitled to bold the lands as long as they paid assessment.^ 
On appeal by plaintiff the Court found that the jaghirdar had the right;^ 
to make the defendants Nos. 12 to 18 quit the land, and passed a decree 
specific performance as against the defendants Nos. 1 to 11 and for delivery ot 
possession against the defendants Nos, 12 to 18. , 

Defendants Nos. 12 to 18 row appeal on the authority of Javherbai v.| 
i; Haribhai, 1. L. R., 5 Bom., at p. 577, and have taken the objection that defendrl 
ants being straugeis to the agreement, they could not be made parties to asuili 
y for specific performance ; this objection, however, was nob taken in eitlier of the! 
f; Courts below, and as it only involves a question of practice cannot be taken for th^ 
^ first time on second appeal. It has also been objected to the decree thatnobica® 
to quit nob having been given to the defendants Nos. 12 to 18, who have bedi^ 
found by the lower Court of appeal to be yearly tenants, a decree for pos.sessiot 
could not be made against them. This objection raises a question on which then 
. has been some difference of judicial opinion and decision. It was urged, indee^j 
: that it could not be taken for the first time on second appeal. But it has beeis 
' already decided, and wo think rightly, that it can be so taken — Vtihu v. Dhondi] 

; I. L. R., 15 Born., 407, following Haji Sayad v. [114] Venkta,l.h,R,W Bom,^i 
' 415 ; Abdulla v. Suhharayyar, 1. L. R., 2 Mad., 34G, and Subba v, NagappH' 
J. L. R., 12 Mad., 353. In Vithu v. Dhondi, 1. L. R., 15 Bom., 407, where tim 
effect of a defendant setting up a permaBenb tonancy by his written statomept' 
is fully discussed, if was pointed out that, according to English law, the plaintiff’ 
could not rely on a disclaimer of title operating as a forfeiture of the tenaDcyijii 
.when the disclaimer had been made subsequent to 





"(TOf^^ootmenli as ti&e time when the plaintiff was entitled to possessioi^ 
and that on general principles the same rule would apply where the plaintiff^; 

, in thisjBOuntry, filed his suit before the disclaimer took place. In the present' 
case, however, although there is no diatincj finding on the question, it can) 
‘Scarcely be doubted that the defendants Nos. 12 to 18 had set up a permanent 
tenancy as the ground ol •their objection to quit before the suit was filed,! 
Assuming this to have been so, it remains to consider what would be tbe etfeotj 
of that claim being set up by the tenants. It is to be remarked that they werej 
not the plaintiff's tenants when they set up the claim, and so far as th^ 
defendants Nos. 1 to 11 aro concerned it cannot, under the circumstances o^j 
the case, be taken to have worked a forfeiture of the tenancy. »r in any case it) 
must be deemed to hav^ been waived by defendants Nos, 1 to 11 

We are of^opinion, therefore, that no decree for possession as against defend- 
ants Nos. 12 to 18 can bo made in favour of thepJaintitf in this suit, and that 
he is only entitled to a declaration that the said defendants are only yearly and - 
not permanent tenants. We must, therefore, reverse the decree, so far a.s it directs^ 
the defendants Nos. 12 to 18 to deliver possession to plaintifi, and direct that a] 
declaration be inserted in the decree that the said defendants aro only in posses-j 
sion of the land as yearly tenants. In other respects the decree is confirmed. 'i 
Appellants to have their coats of this appeal. 

Decree partially reversed. 


NOTES. 

[An objection that* there waH no notice given to quit ig fatal to the suit and may be 
•aised for the first time in appeal : — (1893) 18 Horn , 256 ; (1895) 20 Hom., 759 ; (1900) 
Bom., 42G ; (1901) 26 Bom,. 3G0 ; (1894) 17 All., 15; (19Cy.<) 30 CaL, 927 ; (1909) 3 I.C., 3.‘3C>.] 


[Ii5j ORIG IN, CIVIL. 


The 1 0th August, iS9H. 
Prkse.NT :* 

Mr. Justice Stvrlinc. 


Kanji Bavla Plaintifi 

versus 

Arjun Shamji and others Defendants. 


Caste-matter- -Custom of caste — Funeral ceremonies — Right to assistance of 
fellow-members of caste — lief usal to assist — Cause of action — 

Suit not maintainable. 


The plainti/T, a Hindu and kharva by caste, alleged in his plaint that, pursuant to a usages' 
bis caste, he, on the occasion of his child's death, called upon the defendants, who were. 
IS castC'fellows, to assist him in removing the dead body and performing caste ccrernonieSj 
icidental thereto; that the defendants refused to do so, aud induced other members of the. 
sto to refuse also; that, in consequence thereof, the plaintifi was injured in his caste-siat«s,j 
<i'and he prayed for a declaration that the defendants’ acts were unl.iwful, and that he wa^ 

' lawfully entitlod to exercise and enjoy all his customary caste-rights aud privileges ;^and 
!; for damages and for an injunction restraining the defendants from preventing other memberji 
^<of the caste from reoogni.sing him and treating him as a member of the caste. 

JJeld, that the plaint disclosed no cause of action, and must be rejected. S 

In chambers. The plaintifi presented a plaint alleging tAiat he was a membei^ 
of .the, kharva caste of Hindus in Bombay; that it was a custom in the 

death took'olace in the house of any member of the cas^ ^j 



XLX iS BomV'i I 


such member was entitled to call^npon bis caste-fellows to assist him in tbie 
removal of the dead body to the burial-ground and to take part in performing 
the customary caste ceremonies connected with the funeral ; that in j[anuary 
1893. his child died, and he called upon the defendants, two of whom were 
trustees of the caste, to aid, him and take part in the customary performance of 
caste rites, but they maliciougjly and without any^oause relfused to do so, and 
induced otliers also to refuse, *and that, in consequence thereof, the plaintiff 
suffered in his status and character as a member of the caste, and was treated 
as if he had been out-casiedi Ho prayed for a declaration : (l) that the acts 
of the defendants were illegal, and contrary to the usages of the caste ; (2) that 
he was still a member of his caste, and had done nothing to forfeit the rights 
and privileges of his caste, and was lawfully entitled io/s very respect to exercise^ 
and enjoy all his customary caste rights, and reciprocate the san^e to his fbllow- 
casteinen. Ho further prayed for damages and for an injunction restraining > 
the defendants from [116] preventing other members of the caste from 
recognising the plaintiff as a member of the caste. >1 


On presentation of the plaint to the Judge in chambers (STARLING, J.),^ 
objection was taken that it disclosed no cause of action. Subsequently counsel.^i 
appeared to argue the point. 

Vicaji for the Plaintiff ; — The plaintiff complains that he has been treated 
as an out-caste by the defendants, who are tellow-members of his caste, without; 
cause, and without enquiry, and out of malice. He sues, therefore, to have it,; 
declared that he has not lost caste, and that the defondanjs’ acts are unjustiffa*^!^ 
ble and contrary to the usages of the caste. Such a suit is one of a civil? 
I nature and cognisable by Courts of law. In the Mofussil of Bombay it ; 
I would be governed by Regulation II of 1827, section 21’^. That enactment , 
fexprossly provides for “the trial qf anv suit instituted for the recovery of ; 
|;damages on account of an alleged injui-y to the caste and character of^-i 
l^the plaiLtoiff arising from the illegal act or unjusfiuablo conduct of the other, 
|party.’' The same Regulation declares that “ no intefff.rence on the par*^ 
kof the Court in caste-questions is hereby warranted.” The present •suit i 
; not a case of such interference ; for interference has been held not to includi 
i oases in which “evidence of the customary law of a caste” is taken, o: 
i^' where the law of the caste has been recognised. The Courts are free tc 
^ deal ‘ with a caste-question whore the membership and the character of c 
rmember have been unjustly injured ''--Progji Kalan v. Govind Gopal, I. L. B*. 
j,. 11 Bom., o34. Tfie Madras High Court has hold that “ a question of caste-5^aiW4 
V in respect of a caste institution ” is a right of “ a civil nature and within the 
J [ 117 ] cognisance of the Civil Courts ” — V c.nkatachaiapati v. Subbarayadu, 
j' l. L. R., 13 Mad., 293. Ijoss of caste was held so far hack as 1867 to be a civil 
■ wrong in Gopal Gurain v. Guram, 7 Cal. W. R., 299, whicii was a suit for 
; restoration to caste and damages for the cost of such restoration. In Sonaram 
< v, Ohhoyram, S D R., 1847, p. 106, the Courts held a suit to gain re-admission 
> to caste maintMinahls. Tfiese cases are distinguishable from suits of the class 

'! * Soctif ii 21, Rt'gul.ition 11 of 1827 : — * 

jnrisdictioTi of the Civil Court shall extend to the nogniaance of all original 
^■suifcs ana complaints hfjtween nuivt>s and others (not BriMsh-borri subjects) respecting the 
ji'^right to moveable or imra iveable property, rents. Government revenues, debts, contracts, . 
jmarriage, succession, damages for injuric;^ and generally of all suits and complaint:- of a civij /' 
nature], it being understood that no mterfereiiee on the pari of the Court in caste quetifcions?;, 
■is hereby warranted, beyond the admission and*trial of any suit instituted for the recovery, 4 
of damages on account of an alleged injury to the ca'^lc and character of the plaintifT, ariaing '- 
from .'iome illegal act or unjustifiable conduct of the other party. (See also Schedule ta ‘' j 
A ct. XIV of 1869). • 



ot 11 dghunath V, Janardhatit I, Ij. IS,. f 15 pom., 599, for the eoforcemont of| 
sumptuary rights bj’ plaintiffs fo bo invitoci to social entortainments. 'Jf 

* Cur, adv, vuU. | 


Starling, J. : — In this case the plaintiff, who is a member of the kharvm 
caste, in his plaint alleges ^that by a custotn of the caste n member thereof, iuj 
whose family a death has taken place, is entitled to call upon the other members, | 
of the caste, apparently without limitation in number and without regard tol^ 
their place of residence, to come to his house and, assist in the removal of the^il 
dead body to the burial-ground and to take part in performing the custocnaryl 
caste ceremonies incidental to the funeral, lie further ali^ges tliat, on the 19th| 
January 1893, on the (^eath of a child, then a few days old, the defendants — two| 
trustees and three members of the ca.sbo -refused to assist him in removing the ' 
dead body, and induced others of the caste to refuse also, in consequence of 
which the plaintiff and his family have suffered in their statufi and character, 
as the treatment they have received is such as would be meted out to those who 


were out-casted. lie then asks that it may bo declared that the aforesaid acts , 
of the defendants were illegal and contrary to the usages of the caste; 
that he may he declared to be lawfully erititled to exercise and en]cy all his;; 
customary caste rights: that the defendants may be restrained from preventing; 
other members of the caste from recognising the plaintiff as a member of the'; 
caste, and for damages. } 


When the plaint was first presented to mo I refused to admit it until I had’i 
.'heard the attorney on the record, or counsel on the point, whether the plainb| 
disclosed any cause of action cogni;5able by the Civil Courts. Accordingly Mr., I 
Vicaji appeared and argued [ 118 ] that point. lie cited Regulation 11 of 1827J 
section 21; Pragji Kalan v. Govind Gopal, I. L R., 11 Bora., 534, which, how^^^ 
ever, involved a question of the right Vo caste property ; GoV.ji Gurain v.l'J 
Gurain, 7 Cal. W, R., 299, which was a suit for a declaration of the plaintifiP*8| 
right to be restored to caste and for the cost^of such restoration ; and V^.nlcata*\ 
chalapati'w, Subbarayadu, I, L. R., 13 Mnd., 293, which was a suit for af 
declaration of the plaintiff’s right to enter a certain portion of a g«asi- public); 
building, viz., a Hindu temple. None of these cases seem to me to I 
govern the present one, which, in my opinion, l^elungs to that class which’’ 
has often been before the Courts, and in which relief has been constantly ? 
refused, viz., where the plaintiff has sought a declaration that he is entitled/* 
to be invited to dinner with his fellow-castemen, and to insist upon their-: 
coming to dinner with him. 1 think this case is on all fours with that of 
Sudharam v. Sudharam, 3 Beng. L R, (A. J.), 91, where the plaintiff had/ 
invited the defendants to a dinner party, which invitation they had accept-' 
ed, but did not come. At tlie end of his judgment, BayLEY, J., after citing 
Joy Chundcr v. Tlamchurn, (5 Cal. W, K., 325 (Civ. Kul.), said: “No decree. 


can be executed dt'.claring a person’s right to the membership of a society, * 
as the effect of such a decree would be fo require that other persons do 


accept the plaintiffs invitation and do partake of his food thougli against their/ 
will, and that they in their turn must give him similar invitations and dine with 
him whether they like to do so or not.’" This case was cited and followed in 
Raghunath v, Jannrdhan, 1. L. R,, 15 Bom., 599, wiierein the case of Shankar vifl 
TIanma, I, L R., 2 Bom., 470, was also cited, I think these cases and the majority! 
'Of older cases, collected and reported in 3 Beng. L. R. (A. J.), 91 show thaVJ 
the present suit is not maintainable* as the decree to be oi any effect would haVM 
to declare that all members of the hharva caste wliom the plaintiff chose to calll 
! to, Ms house on the occasion of a death in his family, must go, whether they! 
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gWere willing or not ; and that the defendants were never to state ^lOy leason^ 
fany of their follow<naombors why they should not accept the plaintiff s inyita 
^tions, and 1 fail to see how such a decree could be enforced. V' 

r Consequently I shall follow the decision in SUdharam v. Suaharam 

B 13eng. L. K. (A. J.), 93. If the defendants are in fault ataljit is because the] 
have broken some social rule of the caste, and in such a case it is to the oast^ 
the plaintiff must go for redress. There is no question of property involved, no 
Oan 1 see that the defendants have by their alleged acts slandered the plaintif 
BO as to give him a right to sue for damages. I, therefore, reject the plaint. 

Attorney for the Plaintiff : — Mr. J . G. Gama. 


NOTES. 

[ It wa.s held th^t mo oau.'^o of action was disclosed in a suit for a declaration that ar 
sxcommunication was invalid, and for ro.storation to iho social privileges ot the caste . - 
[1901) 26 Born., 171,] 
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The 15th and September, lH9d. 

Phesknt: 

Sir Charles Sargent. Kt,, Chief Justice, and Mr. Justice Bayley. 


Kathiawar Trading Company, Limited, in Liquidation! (Original 

Plaintiffs) Appellants 


lersus 


Virrhand Dipchand ’..(0»’igiual Defendant) Respondent.’* 


>ompai 2 y — Directors of company — Liability <>/ directors for funds of company 
appUed in transactions ultra virefs —Dealing in shara of other comp/inies — 
^Stale demand Limitation — Limitation Act {XV of 167/), Sec, l(f, 

; The plaintiff company was formed in 1804. By its memorandum of association its object 
was declared to bo coiiimi.ssion agency and gener.al trading in cotton and al«o in goods and 
commodities suited for market in the jnte’*ior of India. The memorandum contained the 
following words ; — “If found desirable, the company may effect purchases of cotton and^ 
produce in Bombay and ship r,(j England and carry on t.uch local trade as may serm profit*, 
able.” The company went into liquidation in 1867. In April 1890, the present suit was filed 
ligamst the defendant, who had boon one. of the directors of the company, and it was alleged 
Uhat after the formatk.n of the company the defendant and his co-direciora had carried on 
[speculative dealings in shares of other compames and had used the funds of the company for ’ 
;?3fchi8 purpose, which was not warranted by the jiiomorandum of associ.ition. The plaintiris^ 
alleged that their dealings, which wore duly scu forth in their plaint, bad resulted in a heavy v 
loss to the company, and they now sought to recover from the defendant the sum ofl 
Hs. 3,37,700-13*5. There had hern originally five directors of the company, but at the date of 
suit two of them weie di. id ,ind two nacl become insolvent. The plaint was filed in April';' 
1890. ^ 'I 

'j Held, (affirming the decision of PARSONS, J.) (l) that the memorandum of association;^^ 
did not justify the director.s of the company in dealing in shares of other companies, and that| 
the transactions complaiurd of by the plimtiffs wore ultra vires. ^ 

(2) That the directors vuro liable to replace thd'raoneys of the Company wbibh they had"^ 
misapplied by applying thf^ni to a purpose which was ultra vires. 

i. • Buit No. 187 of 1890. 
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tl20l (3) Thai section 10 of the Ijimitation Act (XV of 1877) does not apply to direct 
of oonQpftnidRi the directors not being persons in whom the property of the company is voste 
as con tlba plated by that section. 

(4) That in any case the staJeness of the demand was a valid defence to the action, 
liquidators of the company having had full knowledge of the facts Mneo the .company went| 
into liquidation, but no suit was filed until the expiration of twoiifcy-ihree years, 

; Suit to recover Ea. 3,37,700 from the defendant, who had been a director of thi 
company. 

The company was duly registered as a limited companv on the 23rd June; 
1864, under Act XIX of 1857. Its capital was Es, 12,50,000 divided into 125| 
I shares of Es. 10,000 ea^h. i| 

^ ^ The company wont into liquidation in 1867, and at tl»e date of suit wag?^ 
still in liquidation (see para. 16 of the plaint, infra), 
f The following were the objects of the company as stated in the momoran* 
jf,' dum of association : — “ Commission agency and general trading in cotton and j 
\ other staple products to he procured, as far as possible, direct from the! 
j. producers in Kathiawar, Gujarat, Marwar and otiier parts of the intorior of ,: 
^ this country ; disposing of them either in Eoinbay or shipping them to England 
t commission agency and general trading in goods and commodities suited for; 
r?market in the iritt^rior of India, introducing cotton ckiirl{as in tlie interior; or* 
erecting factories, establishment and agencies for trading purposes. If found; 
^desirable, the compapy may effect purchases of cotton and produce in Bombay.! 
land ship to England and carry on such local trade as may seem profitable. ' *1 

The plaint after stating the above facts .set forth tliafe the directors of tbe^ 
f company were Virchand Dipchand (the defendant), Hharrnal Parhut, Jugjivan-,? 
■das Hemji, Gopalrao Bulwant and Dowlatchand ilukuinchand, who, as such J 
' Were entrusted with, and had the rniinageYnent and centre 1 of, the fu.nds of tbal 
; said company, 'i 

h The plaint then stated that after the fr.»*mation of tiio company the said.| 
directors speculated with the company’s funds m the purchase of shares iajf 
other companies and invested and applied large portions of the funds of the^ 
company in the purchase of such shares. It set forth, in detail, the various)l 
■ dealings complain- [121]ed of, which resulted in heavy losses to the plaiuliffl 
^.company, and then continued ; — 'M 

I . “ The plaintiffs say that the said purchases of shares and the application of the funds^ 

'of the said company in manner aforesaid were wholly unaulhorised by the memorandum and! 
articles of association of the said company and were breaches of trust on the part of the said^jl 
directors. The plaintids believe that some cf the shares purchased as aforesaid were thel 
■shares of one or oiher of the said directors, and in particular the plaintifFs say that tbol 
said shares of the Imperial Banking and Trading Company, Limited, were purchased froiii;| 
the defendant. \ 

“ 15. The plaintiffs also say that the .said diroctora in the case of some of the said pur-| 
chases when they had not inonoy.s of the said company in their hands, sufficient to pay for'^ 
the same, obtained money for that purpo.se on the credit of the said company. 

**1G. In consequence of the funds of the company having been applied as aforesaid, fche|| 
said company was unable to meet its ]iabilitie.s, audit was duly resolved to wind the same ugj 
voluntarily, and by an order on the l21st January 1867, it was ordered that the same wind 
ing up should bo continued under the supervision of ibi.s Court. Postonji Merwanji Nariol-] 
walla, the ofiicial liquidator of the said cojnpany, having been appointed to that office, by i 
order dated the 6th day of July 1880, is now winding up the afiaii^ of the company. 

** 18. The plaintiffs submit that under the circumstances aforesaid the defendant 
liablfi to re pay , t o the plaintiffs the s^aid sums aforesaid, amounting in all toBs. 3, 37, 700-13-5 J 
^ annuip from the said 21st January 1867 ' 
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The plain titi coinpany accordingly claimed to recover the said sum from 
the defendant. The suit was filed on the 2ad April 1890. 

Of the five directors above mentioned, two ‘ Bharmul Parbut and 

Dowlatohand Hukumchand) were dead at the date of the suit, and two 
dugjivan llemji and Gopalrao liiilwant) had become insolvent. 

In his written statement the defendant admitted that the company traded 
in shares, and alleged that trading in shares was at the time one of the princi- 
pal trades in Bombay, and Seemed to be and was considered to be a profitable 
trade. Ho stated that some of the plaintiffs' transactions had resulted in loss ^ 
and some in profit, and ha submitted that the plaintiffs were not entitled to s 
delect exclusively those transactions in which there wa6 a loss. He admitted 
all the transactions set fortli in the plaint, which he said appeared in the . 
company’s books and were known to the liquidator in the year 1S67 wheu the 
company wont into liquidii-[l22]tiou. Ho denied all liability to the plaintiff ,s 
company, and sahrnitled that tlie said transactions in shares wore not ultra 
vires of the company or of tfio directors. Tlio concluding clauses of hi.s written 
statement were as follows : — 


‘'7. Neither the dofeiidaiit or lus co diroet ji-'j over cou ;caieJ -^r Jittomptod to conceal 
from any one that the pLiintill company h.id carried the transaction.^ as 

part of thcjr busnie.ss, nor had they any roa.son to do so, fhtn believed that such transao> , 
tions were tntra vires of the plaintiff company. 

“S. This defendant says that this suit, brouglit, twontv-threc ‘years after the plaintiff" 
Bompany went into liquidation, is barred by the Limitation Acts ai force from time to time 
during that period." 

Afe the hearing the iollowing issues (mter alia) wore raised : — 

(1) Wh^ 'her the claim in this sifit is barred by the law of limitation? 

(2) Whether, apart from the Inw of limitation, this »haim is unsustainable 
as being a stale demand ? 

(3) Whether the purchases of shares and tlie application of bhTi funds of 
the company stated in the plaint, w^ore unauthorised by the memorandum and . 
articles of the company as alleged ? 

Lanr/ (Acting Advocate General) and ScoU for Plaiiitiff.s. 

rtiacjjhersfm and Inverarity for Defendant. * 

The judgment of the Court (Parsons, J.) was as follows : — 

3()//i Janimrif ParS(;ns, J. : - (After stating the facts and refer- 

ring to tlio, pleadings liib Lordship said) : 


I Will deal wit.li tlu) third issue fir.sb. It is contended for the defendant 
that the wovdi- in tiio third edauso of the memorandum of association — “ carry ^ 
on such local trade as inav sefiin prolitaMe ” — would include the purchase of 
the shares in que.^.ior., I am noc, however, able to assent co this contention. [ 
Speculative de:*ling in shares is not trade in the usual sense of the term, and j 
the memorandum itself cUiarly shows that the trade of the company was to be { 
in cotton and [iriHluco oiiiy, certainK not in shares. I find the third issue in ^ 
the affirmative. 1 


The first issue raises the question of li. citation, and its decision depends . 
upon whether section 10 of the Limitation Act {XV of 1877) applies to the case , 
or not. It can do so only if the defendant ^as a director of this conipany was ^ 
a person in whom property had [123] hofomo vested in trust for some specific 
purpose. The point is not without authority. In In re Oxford Benefit Building .. 
and Investment Society, 35 Ch. D., 502, at p. 509 , -Kay, J., says : “ It is settled 
authorities which 1 cannot dispute, that (1) directors are of, thaf 
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capital of the company, (2) directors who improperly pay dividends out of capital ^ 
are liable to repay such dividends personally upon the company being wound | 
up and (6) such an act is a breach of trusc and tlie Jomody is not bar- ,'3 

red by the statute of limitation,” In Jn re Sharpe ; In re Bermetl , Masonic and i 
General Life Assurance Company v. Sharp, L. H. (1892) 1 Oh., 1;;4, at p. 167,;} 
LindlbY,*L.J., says : " A director of a company is certainly not a more agent. | 
It is his duty, amongst other things, to protect the company and to enforce its ' 
rights even against himself, and the conflict between liiy interest and ids duty 
,, when he has misapplied the company's money prevents the statute of limitations 
=;from applying to an action brought against him by the company in order to 
' recover such money ; ” and I take it from Buckley in his work on Companies, 
r pp. 495 to 497 (6th Bd.), that directors are undoubtedly trustees of the powers , 
entrusted to them as between tljeinselves and tlie shareholders, for tho assets 
Jijof the company are entrusted to them to be applied for certain deflnod objects, 
rand they are responsible as for a breacdi of trust if tliey apply thorn to other 
^objects. There can, therefore, f think, be no doubt that section 10 does apply 
fto the present suit; lor, as ruled b> their Lordships of the Privy Council in 
CBahvant Rao Bishuani v. Burun Mai, L. R., iO Ind. Aji.. 90, the expression 
[(■"for tho purpose of following in his or their hands such property ” moans for 
the purpose of recovering tho property for tiio trusts in question; that when 
j' projierty is used for some purpose other than tlio proper purpose of the trust in 
I question it may he lecovered without any bar of time from the hands of tho 
/'Persons indicated in the section. I find the first issue in the negative. 

r,' 

The second issue raises tho question of staleuoss of demand. The principle 
‘and application of tho doctrine of laches is set outmost clearly in the judgment 
of Sir B.MiNKS Pkacock in tlie case of Lindsay Betrolann Co, v. Uurd, L R., 
^6 P. C., 221. In his judgment [124] (p. 23^) lui says : " The doctrine ( l* laches 
in Courts of Equity is not an arbitrary ora technical doctrine Where it 
would be practically unjust to give a remedy, either because the party has by 
This conduct 'done that which might fairly be regarded as equivalent to a waiver 
of it, or where by his conduct and neglect he has, though perhaps not waiving 
p that remedy, yet put the other party in a situation in which it would nob be 
([reasonable to place him if tho remedy wore afterwards bo be asserted, in either 
' of these’ cases lap.se of time and delay are most material. But in every case, if 
•fan argument against relief, which otherwise would bo just, is founded upon 
■[more delay, that delay of course not amounting to a bar by any statute of 
pimibations, the validity of tliat defence must be tried upon principles substan- 
ftially equitalile. Two circumstances, always important in such cases, are, the 
/length of delay and tiio nature of the acts done during the interval, which might 
'/affect either party and cause a balance of justice or injustice in taking the one 
'I course or tho other, kSo far as relates to the remedy.” The same doctrine is 
^/discussed in the cases of E)Lanqer v. Ncm) Sombrero Phosphate Co., 3 Ap. Ga. at 
;Cp. 1279, and In re Mammoth Copperopolis of Utah, 50 L. ,1., (Cli.), 11. 

A CDuaideratioi.' of those cases and of the remarks also in the case In re 
iSharpe, L. R. (1892) 1 Oh., 154, leads me to tho conclusion that if there ever 
was a case to which the principle ought to be applied, the present is such a 
one ; for here the dealings wore perfectly open and above board, they were fully ' 
set out in the books of tho company and must have been known to the share- j 
holders and to all the liquidators since the winding up. and > 0 t the suit is not 
brought until after the expiration of twenty-four years. Tliere is no allegation 
of fraud, and the directors of tliis company were only doing what in those times ; 
was univer|^,.and are not shown to have been actuated by any other motive 
‘ . t han ^ and benefit of ^ the, company*,. It ^ seems, mepha^y 
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i', delay in the present case and the nature of the acts done 

^“- during the interval and the changed circumstances of the defendant would make 
I It very inequitable and unjust now to award the [125] daim. I find the second 
|K.issue in the affirmative, and dismiss the suit, but without costs. 

The plain titfs appealed, on the ground that the Judge waa*ij\ rong in holding — 

(1) that the alleged staleness of the claim disentitled thorn to a decree; 

(2) that the doctrine of ladies had any application to the case ; 

(3) that the delay and the nature of the acts done during the interval and 
the changed circumstances of the defendant would render a decree for 
the plaintiffs unjust and unequitable. 

The defendant also filed cross objections to thef decree. He contended 
|that the Judge erred (1) in not holding that the suit was barreciby limifation ; 
1 ^ 2 ) in holding that the words “local trade'* in the memorandum and articles 
of association of the company did not include dealing in shares. 

( Lang (Acting Advocate General) and tScott for the Aiipollants (plaintiffs): ^ 

The defendant was on© of the directors of the company. 'As such he was a 
; tru.steo. He and \us co-directors invested the money of the company in th& 
/ purchase of shares. The Court below has found the flist and third issues in 
our favour, hut has dismissed the suit, as it found the second issue for the 
defendant, L ndor tlie memoiandum of association tlio d.iec^fcors w'ero not justified 
in dealing in shares — re Asiatic Banking Coiporaiion, L. E., 4 Ch., 2j2 * 
Chadwyck Healey on Companies, p. 21 ; A%hbury Bailie 01 / Carriage. <l‘c.JOo,y[ 
Riche, L. R., 7 H. L., Go3. As to wlicther the suit was lir.rred by limitation 
the following- authorities were cited : — Section 10 of the Limitation Act (iKV of 
1877) ; Metropolitan Bank v. Heiron, 5 Ex. D., 319 ; Balwant liao v. Btirun Mai, 
L. R., 10 Tnd. Ap , 90 ; In rc O.tioid Benefit Building and Jiivestment Societi/ 
35 Ch. D., f02, at p. 509 ; Fliteroft's 'case, ‘21 Ch. J)., 519 : RamsHll v. Edwards' 
31 Ch. D., 100; Huckloy on Companies (0th Ed.), ; 495 to 497- In rl 
BalleWs Estate, 13 Ch. D., 690. “ , re, 

Where the Act of Limitation applies, the equitable doctrine with regard 
to stalonessof claim does not apply. They referred [126] to JJuckloy on Com- i 
panies (fioh Ed.), p, 411 ; Strtngefs Case, L B., 4 Ch., 475; Erlang er \ Newi 
Sombrero Phosphate. Co., 3 Ap. Ca.. 1918, At 1278; Hama Ran Raja Rail, ] 
2 Mi-d. iJ. C. Kep., 114; Peddamutliulaty v.N.Timma Reddy, ibid., 210,.Tarcuih\ 
Chunder Ithuttacharjee v. lluro Sunkur Sandyal, 22 Cal. W. R., 267 Civ Rul 
In re .SAarpe. <£c., L. R. (1892) 1 Ch., 154; The New Fleming Spinning arid] 
Weavino TV. v. Ke.ssou ji Nai/c, J. L. R.. 9 Bom., 373 ; Juggernath Sahoov. Syud ' 
Shah Mfihomrd, L. R., 2 Ind. Ap., 48 ; In re Ilallelts Estate, 13 Ch. D., at p. 709 • ; 
Cunning nom v, Foot, 3 Ap. Ca.. 974; Lindsay Petroleum Co. v. Hurd, L. R.li 
'5 .P. C, 2-.'A : In le, Mammoth Copperopolts of Utah, 50 L. J. (Ch.), 11- In re^ 
^Alexandra L'a-na (\j., 2 I Ch. D.. 149. ■ ' f| 

Inverarity (v it h M aepherson) for the Respondent (defendant) ; — We contend I 
that the Limiliitii.n Act (X.V of 1877) applies to this case, and that the snitl 
was barred at t!io end of sin years by article 120' of the schedule of that Aot.-^ 
In 0 as 8 .s to winch sect iom l(i of that Act applies it i.s true Shat no lapsh oftiruell 
18 a bar to an action. But t! oil, section does not apply hero. It applies only.l^ 
when t h e suit is a suit aftainst* "persons in whom property has been vested 


'f Art. 120:- 


Description of suit. ; 

Suit for which no period of liiml-a-; 
tion is provided elsewhere in thisl 
schedule. 


1*' nod <4f 
hmitfitifin. 


|Tinifi from which periocT begins to run* 
ben the right to sue accrues.] "" 
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trust for some specific purpose.” But a director of a company is not such a 
person. He is not a trustee, atifl he is not a person in whom property is vested 
for a purpose. Ila is, no doubt, in a fiduciary position and may he guilty of a 
breach of duty or a breach of trust, but that does not neces^ai'ily make him a 
trustee. Persons in a fiduciary position are loosely and for convenionco called 
trustees, Imt they are not necessarily trustees. Section 10 does not apply to 
all persons in a fiduciary position. It does not apply to all cases of breach of 
duty or breach of trust. It is expressly limited to broaches of trust by 
persons who are strictly and properly trustees. Comi)are Btat. 3 and 1 

Will. IV, sec. 25, from which section 10 is taken. I’or a definition of broach 
of trust see Wharton’s (jaw Lexicon, p. 102. No person ir. properly called a 
trustee' except a, person in whom property is vested. Directors of a company 
have merely an authority or power to manage the pi‘f)perfcy of the company, 
,but no estate is vested in thorn. As to the moaning of “ vest/' see [127] Lord 
WbsTBCUV’S judgment in Ih’cketison v. Tea^daU, 1 DcG. .J. and S., 52, at p. 59; 
Khero(lcmo 7 iey v. Doortiatnoncy, 1. L. li.. 4 GaL, 455 , Govcrdala v. Charlton^ 
4 Q. B. D. per Butt. J.. at p. 120 ; Greeiifhr v. Mackhiiosh, 1. L. It , 4 Gal., 897. 
Compare tho Indian Insolvent Act (Stat. 11 and 12 Vic,, o. 2D, section 7; 
Act V of 1881, section 1; Bcmihay Municipal .\ct 1(1 of 188B, section 298; 
Rolls V. The Vestry of St George, the. Martyr of Southwayk, 14 Cln D., 785; 
Qncen&hury Industrial Society v Picldev., L. li.. 1 Lx., I ; Lindley on Compariios 
^5th Ed.), p. 304 —374. Directors are not trustees : see per B0 Vv2;n, L.J., in 
i Imperial iJydropoli s Hotel Company v. llams^m. 23 Ch. D. at p, 12 . In re Taure 
Electric Accumulator Co., 40 Ch IX 141, at p. 150: Sheffield, dc., Building Go. 
V. AisloAvood, 44 Ch. 1). at p. 152; Knoxvles v. ScGt^ (j. II. (IP31), i Ci)., at 
p. 722 ; Smith v. Andernon, 15 Ch. D., 275 ; The London Tiust Co. v. 
Mackenzie, 62 L, J. Ch., 870. . 

Under the Indian Trusts Act a director is not a trustoii : soe soednon 3. That 
Act regards a trustee as owner of the proport^y : see section 88. (Dnnsol also 
cited Baloaiitrav v. Purshutaiu, 9 Bom. JJ. C. liep., at p. Ill ; LSniashankar v. 
Chhotalal, 1, L. H., i Bom., 19 ; Lnchmce Buksu lioy v. Unnjeet Ram Pa?iday, 
13 Bong. L R., (P. C.). 177 ; Grecndtr v. Mackintosh, L L. K.. 4 Gal., 897 ; 
Khetod^money v. Doorgamoney, Had, 455, Arunachaia v.Rnmasamya, 1. L. R., 
6 Mad.’ 402 ; Thacktrsay iJeuraj v. IJnrIdium Su'sey, 1. L. R., 8 Bom., 432 ; 
Zemindar of Falcondah v. Secretary of State for ludm, L. R., 12 Ind. Ap., 120 ; 
Balwant Rao Bishwant v. Purun Mai, L. R., 10 Ind. Ap., 90, Lindley on 
Company Law (5th Ed.), p, 520; Trevor v. Whitworth, 12 Ap. Ca., 409. We 
contend that the suit is barred by limitation. 

Lang in leply, as to the meaning of the word vest ” referred to Seihu v. 
Krishna, 1. L. R ,14 Mad., 61 ; Sethu v. Sulramanya, I. L. R., 11 Mad., 279 ; 
Metropolitan Bank v. Ileiron, 5 Ex. D., 325 ; Stroud’s Judicial Dictionary (1890); 
The English Jiidicaturo Act, 1873, section 25. 

[126] Sargent, C.J. : — The suit which has given rise to this appeal, was 
brought by the li(iuidator of tlie Kathiawar Trading Company against the defend- 
ant, who was one of the directors during the short existonco of the company 
before going into liquidation, to recover the balance of moneys expended by the 
directors in tlie purchase of shares of various companies, and which have not 
been accounted for, on the ground tlmt such share transactions were ultiavires 
the company and, therefore, the directors. The transactions as alleged in the 
plaint are not disputed by the defendant, who is the only surviving director 
with the exception of Jugjivan Hemji and Gopalrao Bulwant, who have 
become insolvents. 



I.L.R. 18 Bom. 129 Kathiawar tbadung co., ltd., in liquidation v. 

Tho first question, therefore, for consideration is whether the trading in 
shares by tlie directors was within the words of the memorandum of association, 
which determines the purposes for whicii tho company. was incorporated. (Uis 
Lordship read tlio clause in tho memorandum above sot forth and continued) : — 

It has been contended for the dofendjint that it came within tho general 
words “ and carry on sue!) local trade as may seem profitable.” It*would, we 
think, be difficult to say that the term “ trading ” necessa^'ily excludes traffick- 
ing in shares ; hut such 'gt-neral words must, according to well-established 
principles of construction, l)o re:id in conjunction with what has gone before in 
tho momorandiim. The case of Ashhuru Raihoay Cayiiaye, dc., Oompanyv. 
Rtchc, L. K , 7 II, L , at p. is a good illustration of tho apiilication^ of that 
principle of construction Nou tlie primai-\ (d)ject for whicli tlws company was 
established waste do commissiom agonc> , a general trading in cotton and other 
staple products, to he procuro.d, as fa.r as possible, fri>m tho proflucors in* 
Kathiawar, (lUjarat, Maruar anil parts of the intc*rioi of the country, with the 
view of disj)Osing ol tiie same either in I^ombay or hlni)ping them to I'lngland ; 
and, secondly, general ti,iding in gov.aU and comn.i)flitiOf> suitci fc»i I hi' market 
in tho interior of India. So far the object nf tlv' coinp,.nv stated hv the 

morauranrlnni of assjciiitionj is to trade with tlio intoMor of India ; but, 
if found tlosirabie, tho company might jairciiasi, coition :ind produce in 
[129] Komhay and ship to Hngland .uni ‘‘cjur> ori such local trade as might 
seem profitable.” In other uoids, the uuiinorandum (jontemplatos the possi- 
bility of its being found d'.'sirahle to [lurchase cvU.ton and iiroduce in Bomliay 
for the purpose of shipping bo IdngluTui <iijd *’ can ying on sucli local trade as 
may seem profitable. ' i^> “ such local trade ” rnu.st })o meant trade in Bombay 
of the same nature a- before montjwi’.ed, z’/:*., “ goods and commodities : ” the 
choice heip’j left as to the parnculap goods a,nd com nuxli ties they should trade 
in. ‘ Goods and commodities ” cannot, wt* think, a ording to tho ordinary 
use of ^hose terms, be lield to include “shaios ni corniianios,” and wo 
agree, Tihereforo, witli tho dudgn of ] 'u nion Court that the transMrctions wore 
ultra vircy. 

Assuming, tiieij, tliat tlie inones^ of the cunpany were misapplied by tlio 
directors in ttio s^.-iU'Se ol hcing ippIu’J to u pur|K.rso. whicli was uL I ) a vires, thin'ti 
can bo now no doubt, upvin the Ivighsh anihoiitios, that the directors are 
liablo ti' replaco th.'' monevs, I ijcC'O only la for '<> the pidguiont of Sir Ci. .IksSKL 
in re af ton Id Ch I)iv ,1'dS, wluu) paNment of divi- 
dends our of capii.al v.’a- hcto { o be nU/a ;iiid ol I^ord Justice LtNDLJ’IV 

in In r-. Sharpe, L, U I Ch at p Ifio when he sa^ y “ as soon as tho 

oonclusicui is arrived p,t lliat tii.» c<^mpany%: money has been apfdied by the 
directors for purposes w uicii tiie companx cannot sanctum, it follows that 
the "directors an halue to reph.co the m/jney, however honestly they may 
have acted.” 

Tho more difficult question m BiO case remains for consideration, namely 
whether tho right to recover the m-uevs by the liquidator i. b irred by the 
Act of Limitation or by the sl.jdene.ss of the demand on tho principles laid down 
by the Privy Council in Linfhay reUaleum Co v. Hurd, L. B., 5 P. C., 221, 
and Lord BlaCKBUUN, in Brianyer AY, - Sombrero Phosphate Co., 3 Ap. Ca., 
1218. Apart from the operation ca section 10 of tho .\ct of Limitation on which 
the plaintiffs rely, such a claim would liii iiarred, wo apprehend, in six years 
under article 120 of the Act, which pnriud h.as Jong expired, and it has been 
contended for the defendant that the :.if gu iga i)f the above ^sectlon is not appli- 
cable to the present case- Now that directors kio qwasi-trustees in respect of 
tb« capital [ISO] of the company, and it is said that, in the event of their 
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applying the funds of the company in a manner which is uUra vires the memo- 
randiim of associafciou, fcha relief which the Court will f^ive against them is not 
barred by the Statute of Limitations is treated as settled law by Kay, J., in 
In re Oxford Benefit Building and Investment bioacty, 3*5 CIk D. at p. 509, 
and was so regarded by thq Court of Apiioal in In re Sharpe, L. R. (1892) 1 
Ch., at p. }65. 

It is, however, to be remarked that directors of a coin pan v are precluded, 
in England, from pleading tlie bar of the statute hy virtue, eitlior of a gouoral 
rule of the Court of Erjuity appliealdo to all trustees, or r/7/.'/.9?4.rust;etiri, or else 
by the Judicature Act of 1873, which is applicable to ali /-'..-ons '‘holding” 
property upon trust, huj» that th.e question, wbether they ai o pri'«duded in this 
country, depends exclusivolv upon whether they can, in ti c language of section 
’10 of the Statute of Limitations, he itjgarded as ‘persons mi wliorn the property 
^of the conqiany IS vested in trust for a spocihe pinposo ” It is certainly not 
vested in them, as is tiio ease noth trustees of a s\,; tJermait or will Lord 
Justice Jamj^S remaiks un tins distinction in v. Aajhrsov, 15 Cli. D. 

at p. 275. fie says : ” The sa'iu-‘ individual may (ill the olViee of director and 
also be a trustee having propt^rty, hut that i> a rare, exco’ptional ami casual 
circumstance.” 


Mr. Justice 1\ AY in In re Fawe EincUic AccamnlaU^r Co., 10 Oh. D. at p, 
150, alluding to the Sdino dislincLioM Ka\ s : “One obvious fiistmelion, {/.c., 
between directors and trustees of a settleiLumt or will) is MulI. tlie ]jr<^perfcy of 
the company is rut legally vested in them, hut at the same lime tluyv hi»vo Urge 
powers of managomont and control vested in tliem over the pi opoi’ty of the 
company.” It is doubtless l)\ reason of such in iiMgeiuent and control that 
they are held liable fur the njisappr(>]iriatJoa of the trust funds, as exjjiainod by 
SirG. JbsseXj in In ic Fotesl of Iknn ( 'u>d •I/uina C>nupa / v. J 0 C!' I ' 'it p. 451, 
but it is certainly contrary tu tho oidinary accepted meaning of the loiiii “ vest- 
ing” to say that property is vested in persons b> icju . on nioielv of their having 
control over it. “ Vesting as explained hy JlK'JVJ’T mkj Cot'J'ON, J J., in Covcrdalc 
V. [131JC/1 arlton, 4 Q 14. D., 12(1, wiion applied to tho subject-matter of property 
according to its ordinary legal acceptation gives the property m it and not . 
merely the control ovoi' it. Again, in DickniHon Trasdale, 1 UcO. J. and S., 52, 
Lin’d Wkstuuk^ construing “ vesting ' iii 3 and 1 W ill. 1, sec. 25, which is 
substantially the same as section 10 of the Lniiitation Act ol 1877, c. 27, held 
that “vesting” imiilied proiierty in tho suhicaU-riiatter that a person who had 
merely povv^or to charge the land did not, therefore, come under the section. On 
the whole, altlujugh directors of a company are -trustees, we think it 
would bo unduly straining tho language of section 10 to say that they are persona 
in whom thepioperty of the company is vested as contemplated liy^ that section. 

It may porhai>s he subject of regret that such should bo the conclusion on the 
language of the section. If so, it will be for the Legislature to amend the section. 


This is sulUcieut for tho decision, hut wo thiuk it riglit to express an 
opinion that, in anjy view of section 10, tho staloness of the present demand is 
a valid defonco to tiio action. In In re Mammoth Copperopolis of Utah, 

50 L. J. Ch., 11, IIaIjL, Y. 0., hold that tho claim against the directors could 
not be enforced on the ground ol great default on tho pait of tlie liquidators and \ 
thediiliculty in which tho directors would be consequently placed by such default. 

It is true that in In re Sharpe of the Lords Justices, LlNDliEY and Fry, L^ y s; 
JJ., reserved their opinions whether the doctrine of staloneSvS of the demand -' V 
applicable to a demand against directors to restore the funds applied ultra vires^ '■} ’ 
but as the liquidation is for the purpose of settling all claims arising out of the 
workiug of the company and all interests, whether of the creditors or the . , 
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sbareholdors, are fully represen t.eci for that purpose by the liquidators, it is 
difficult; to undervsfcarul why iilio doccritio when tho liquidators are in fault should 
not. equally apply to such a deraand. Tii the present case the liquidators, as 
admitted by the present liquidator, had full knowledge that the capital of the 
company had been applied in trafficking in shares. Tliat-is shown by the 
directors’ report and the scliodule of debts [132J produced by tho liquidators 
at the cornmoncoirionb of the liquidation. Nevertheless the liquidators never made 
any claim or took any stops to make tho directors liable until the present suit 
was brought. During the lung period of twenty-three > nars wliich has elapsed 
since the company went into liquidation the co-directors of the defendant have 
either died or become insolvent, and tho dolendant’s right bo contribution from 
them in the event of Ills being ludd liable is tlius I’endereil iiracticallv .value- 
less — a circumstance much relied on hv Lord CampukIjL, in hrzvht v. Legciton^ 

2 DoG. F. and d., GOb, showing tlio unreasonableness of a stale demand in 
that case and wliich the cases show is the foundation of the doctrine. In • 
Erlaaqej’ v Sombrero Phosphate Co., Lord Hlackburn sayt" : It must 

always he a question of mr.re or less (Itqcndeiico on Uio degree of diligence 
whicli migiit roasoiiahl> !u‘ requned anrl the degieeof the change which has 
occurred whether the balance <d‘ justice or inji:stieo is m favour of granting 
tho remedy, or withlinlding it ” In the present c.ase, after ‘►mch a period of time 
and such changes, we camu^t doubt the hal’in(v is in thefavoui of the latter, and 
that the Division Court was light in so iiohling. 

For these reasons we niusl confirm tlie drcreis txtept as to costs. The 
plaintiiT to have his cists here and in tlic Divis’C.n Court. 

j )ecree co n fi rmed. 

Attonu^ys for the PlnintitTs: -IMossis. Craicford, Uurdcr a^id Co. 

.Attorneys for the Defondarir. ‘ Mo>srs IPiaishankar and Konga. 

NOTES 

fSet’ aisi. tlMMl js Jinjji , {Oi at 1-Jh] 
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[133] APPELLATE CIVIL 


The 30th January, iSfU. 

PRESliNT : 

Sir Chaulks Sargknt, Kt., Chief Justice, and AIk. Justice Bayley. 

Gopal Krishna Parachure (Orij^inal Piainliff No. 'J) Appollanti 

versus 

Sakhojirav (Original Dofondant./ Kospondont. * 

Khoti Act {Bombay Art I of 18H0), ^ccs. ana -Entry 

in*thc SettUmml Officer's record Conclusive and h.nai ciudrncr oj the 

liahility ” — Hefereace to debate in Legislative Counr.tl- ('tmstruciion. 

An entiVT in fcho Stitt liiincMit, rfcnrd referred t.; i*i .setiLioii 17 al the Ehott Act 

(Bombay Act I of 1H80) cniiclnsjvo as lo ihc nature «mi» 1 iiinruiit ci rout. The words 
** coiicluoive and final evulon'.; ' of the ii.ibilsl\ ” in >> •ctiMn 17 li i»'c tihn eiffect of shntoing out 
an> other evidence on ton sut.ject which luight hr adduc ed before the Cwil Court. 

The words "when not fuiaU' lu soetion 21 of the Act refer to the finalay ascribed in sec- 
tion 17 to the entries rf the n itiire ihrrein meMtioue i, and vvhieh follow as e''titeinplFt,tud in 
Section 20 on the .sur\(‘y edheer arriving hI his decic^mn. 

For the pu’-pose of oon-truing an Act, rhe deliato upon the Ihll when before the Ijpgisiative 
Council IS not to be loferrftd to. 

Second APTEAL from the decision of T. Eitzmaurico, Acting District Judge of 
Ratnagin. 

[I34f] The plaintif] sued lo recover ♦ironi the defendant the of 

profits for tijo years iHS6-JSH7 and i8i?7-lHS8 on aricoiint of the cultivation of 
certain lands in a village ol Doucavah, ut v\h]ch t'ne nl^iinDffs’ agent was the 
managing k-liot. Tlio suit was filotl on tlio 2tftli July 1888. 

Defendant contended (inter aha) that the plaiutifl was not entitled to 
recover thal (rent in kind) tor the lands which were liable only to a permanent 
makta (runt in cash) ; that on tiiu 12th Juim 1887, it Jiad been decided by the 
special 'Assistant (Joliector and Settloineiit OHicor that the lands were liable to 
makla , that the suit not having been instituted within one year from the date 
of that decision was limo- barred ; that the viakia for the year 1886*1887 was 

• St’cord Appciil, No. 725 of IShl, 

Thf* following arc the scftioUN of the Act referred to : — 

t IV. I’he olb -1 rocortU prepurtd under ihe ^aid srclioTi shall specify the nature and 
ftiriount of rent pa>ai Ir tn Um- khoi by each pnvileg.-d ocLupani ace,-rdiiig to the provisiouH 
of seelic'ti iUl, and ;in> entry in mv record duly iiiade under this .-ieeiioM shall be eoiieJusive 
and final evuleiien "} the iiability t}le’el'^ estabb.shed. 

I 20. If 11 -Hall appear to 1hesurve> r-fluer. w !i i frame.'- the said rs.ge h r or any other 
record, that tin ri exi''lt' an.' dispute tu ;iii\ ju.iilei which in.- hoii id t«' rtoorj, lie may, 
either on the applioali- 1i •>! anv ot tin- disputiut p.irtiev, or ot his own motiuti, i tuest.iga'te 
and determine such dispute and haine the .said register or other record accordingly. 

21. Ill any such matter ihc decision of the said survey ofiicer, when not final, .shall 
be binding upon all the parties aliccted thereby until reversed or modified by a final decree 
of a competent Court. 

li 22. No suit shall lie against the said survey onicer, or against (rtiverumeiit, or any 
officer ol Govftrnnient to set aside .iny such •decision of a survey ol'^eer ; but the record from' 
time to time be ainended by the said survey oilicer, or when the survey settj»mient is conclud- 
ed by the Collector, in accordance with any such decree as aforesaid which the parties may 
obtain inter seoii an application, aoeiHnpauied by a certified copy of such decree, being duly 
^znade to the said survey officer, or to the Collector for that purpose. 
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already paid, and that he was ready and willing to pay the balance of makta 
for the year 1887-1888, but the plaintiff had declined to accept it. 

The Subordinate Judge found that the custom of the payment of the makta 
alleged by the defendant was proved . that the suit was not barred by the order 
passed by the Settlement Officer, bat hat it was baured by article 14'*', Schedule 
II of the Limitation Act (XV o? 1877) only with respect to the lands comprised 
in that order and not with respect to others. The Subordinate Judge, therefore 
allowed the claim to the extent of Ks. 28-3-10. 

The plaintiff appealed to the District Court, and the defendant presented 
cross-objections under section 501 of the Civil Procedure Code (ActXLV of 1882). 

The District Judge hoM tluib the entries of the nature of the amount and 
rent contained in the deci-ion of the Settlement Officer were absolutely final. 
In his judgment he said ; * 

“Now section 17 of the Khoti Settlement Act, 1880, says that ‘ any entry 
in any record duly made under this section shall be conclusive and final 
evidence of the liability thereby estaldisliedd S(3ctions 20 and 21 must rela-to to 
disputes as to other matter.s tluin ‘ the nature and ainount of rent payable to 
the khot by each privileged occupant, ’ for section 21 says ‘ in any sucli matter 
the decision of the said survey officer, when not final, shall 'he innding * * ^ 
until reversed or modified by a final decree of a competent Court.' 

[135] “A distinction is plainly made liotweon tlie effects of entries in 
regard to tlie particular matters referred bo in section 17 and the effect of 
those niade under section 20, the latter being liable to# be iipset by the Civil 
Courts, while the former are ' conclusive and final evidence of the liability 
thereby established ’ 

“That the entries -.uder section 17 are intended by the Legislature to be 
final, — that is, not liable to be npsey b> tbo Civil Court, -i.s, J think, shown 
by the debrito in Council on the Diil, wiiich took plac\- on the fibh January 
1880." (The Judge tlien quoted pas.sages from tbo (lel)ate and continued: — ) 
I am, therefore, of opinion tUab the entries shown in Lxhibit 18 referring 
to some of the lands in dispute are final evidence that tiioso lands are liviblo to 
makta at the rates laid down." 

The Judge Iiaving come to tbo abevti conclii.siorj, tiie parties consented to 
a decree being passed for tlie plaintiff for the amount awarded by the Subordi- 
nate Judge witli costs ; the right of appealing against the decision of the Judge 
being reserved. 

The plaintiff preferred a second appeal to tlie lligii Court. 

Ganesh Krishna Dc^hafntikJt, for tiie Apiiellant (Plaintiff) : — Tlie lower 
Court has misconstrued section 17 of the Khoti Act. Tliat section must be 
read along witli section 22. An entry made liy a settlemrint officer under the 
provisions of section 17 i.s conclusive of the liability mentioned in the entry 
itself and no furbluir The entry is final and conclusive .so long as it exists, but 
not for ever. Section 22 contempbifces the modification of the entry made 
under section 17. Sootion 17 should be construed in a manner consistent with 
the tenor of the whole Act. A Civil Court cannot go hehirid the entry so long 
as it stands, bub a Civil Court may entertain a suit for the cancellation of the 

[A rt. 14 — _ _ _ 

Description of srit. ' ■ T'inie from which period begins to run, 

; • 

" To set aside any act or order of arj' Ooe ...■ The date of the act or order. J 

officer of Govornmefit in his official j 

capacity, not herein otherwise cx*, , ‘ 

pressiy p rovided for. 
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entry. If the Legislature had intended that the entry should be final, then 
the section would have ended with the word “ final,” and there would have 
been no addition of the otlier words. Toe presjnb suit is brought for the 
purpose of getting the entry cancelled. In interpreting scsctions 17 and 21 of 
the Khoti Act the Judge was wrong in roforring to the debate in the Legisla- 
tive Council. Act X of 1876, section 12. was cited. 

[136] Ganpat Sadashio Boo, for the Tlespondont, was not called upon. 

, Sargent, C. J. The District Court was wrong \n rtjferring bo the debate 
oii the bill for the purpose of construing section 17 of the Act, but we agree 
with him in his conclusion that the entry in the Settleniein < )[hcer’s record 
was conclusive as to t)ie nature and arnount of the rent. Tho wonhs conclu- 
sive and final eyidonce of the liahility ” must, in the ordinaiA and grammatical 
meaning, have the effect of shutting out any other evidence on the 3ul)jocfc 
which might be adduced before the Civil Court. 

It was argued indeed ttiat section 21 provides for the entries being only 
binding on the parties until the decision of tlie survey otlieer has been reversed 
by a competent Court, and that tlio words “ when not final ” in section 21 
refer only to such matter as hv the Hevonue Jurisdiction Act of 187G has boon 
withdrawn from tlie jurisdiction of tho Civil Courts, if that had lieen the 
intention we should expect it to bo oxpresHtid in very differonb terms. The 
object of sections 20. 21, 22 is to point out tlio course tlie survey ofiicer is to 
pursue, wlien there are dirjpiites hotween the parties, in order to enable him to 
make the entries required l^y soction 17. And tiio words ‘ vvhon nob fiuiti ” 
can only, therefore, properly refer to the iinafity ascrihf.'d in section 17 to 
tho entries of the nature therein mentioned and winch follow as contemplatod 
by section 20 on the sui-vuy olficor arriving at his decision. 

Wo must, therefore, confirm the deerco with costs. 

Decree co7i finned. 


NOTES • 

[ ^s rf'gard.s the conclusive charaotor of bho ovjdoim’i', set* also (1895) 20 Bom., 176 ; 729]; 
(1895) ‘21 Bom.. 235 ; (18%) 21 Bom., 487 ; (18%) 21 Bom., 180.] 

[ 18 Bom. 136 ] 

APPELLATE CIVIL. 


The noth January, IhffH. 

Phesknt : 

Mk. Justick C.anuv and Mb. Justice Fulton. 

Devshankar Naranhhai and others (Original Plaintifi's) Appellants 

vers 2(s 

Motiram Jagoshvar (Original Defendant) Respondent. * 


t Hindu law ill — Bequest to dharmada — Dharmada — Dharma. 

A beque.st in favour of dharmada is void by roason of uncertainty. The law on this 
point ifi the samo in the Mofii.'isil a.s in the Pr»^sidcncy town. 

[137] Second appeal from the decision of G. McCorkoll, District Judge of 
Ahmedabad, reversing the decree of Rao Saliob Maneklal Narotamdaa in Suit 
No. 589 ot 1889. 

The plaintiffs sued, as executors of the will of one Jebhalal Jageshvar, to 
recover possession of certain moveable property belonging to the testator, or for 

•JSecond Appeal, No. 864 of 1891. 
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its valuo, and for an injuncfcion rostfainiii^* tho dofondant from obstructing them 
in taking poasossion of tho property in dispute. 

Tho material portions of the will in question were* as follow : — 

“ After my doatli my executors shall cause rny obsequies to bo performed 
by my brother Motilal and hia^ son A’nrjtlal conformably bo tho custom of my 
caste and with reference to the amount of my proportv. The oxocutors shall 
pay out of my property Rs. 100 to my hroLhor Motilal and his sons. Should 
they not perform my funeral coremomes the same should he performed by my 
sister’s son. And tlio iuiiouml ordered to ho paid to my brother should be paid 
to him. 'Pbo ceremonies should be performed up to n^v anniversary. Should : 
any property remain aftrr nhaf is expended as above, the whole jef ii sholild be I 
expended for dhannada after mu death by the trustees a*t they think proper.** 

The defendant contended r a/m) that tho will was invalid, and that * 
the residuary bequest tt) dharniada was void for uncertainty. 

Tho Subordinate Judge held that tho will w.is valid ; that t’ne residuary 
bequest was not void on tho ground of uncertain^’, and Coat ti^o plaintiffs as 
executors, were entitled to recover the property in dispute. He, therefore, ' 
awarded tJie plaintiffs’ claim. 

Thisdecif-ion was reversed, on appeal, by the District Judge, who hold, on the 
authority of Lakshmiskanhir v. Va>jnath, L L U , 0 i>4, tliat- the bequest 

to dhnrmada was void, and that though the will was vafid so far a*- it related 
to the performance of the funeral ceronninios and tJio iiavinent of R.s. 100 to 
the testator’s brother, tho plaintiffs wcio not entithsd to i'ec'>ver, as the 
funeral obsequies had been already pei formed by tho dcciMised’s brother, who was 
willing to tCow his claim for tiioso e^xpcn‘^os to be merged in his general title. 

[138] Against this decision the plaintiffs preforreci a second appeal to the 
High Court. 

Gowrdhan M, Tripati, for Appollaiits * — The question in this case is vt'hether 
a gift in dharniada is void for uncortaintv. The word dharmada is not 
synonymous with dharma, Tho latter is a term of very wide import, as deriot- 
ing religion, charity, benevolence, virtue, justice, <tc., wdiilsb the term dharmada 
is restricted in its meaning to charitahle gifts alone. Bequests to charity are 
valid under the English law— /?i re l)ouglas,3i} Ch. D., 472 ; Wilkinson v, 
Lindgren, L. R , 0 Gh,. 570 ; lu it Sutton, 2S C}-. D.. 164 ; Lewis v. AlUuby, Ij. R., 

10 Eq Ca,,6GB. Rut assuming that dharniada and dharm are convertible terms, 
still the law on tiiis suhjec!-, as laid down hv this Higfi Court in tho Presidency 
town, has no application to the ^lofussih Tho rulings in Ganghai v. Thavar 
MuUa, I Bom. H. C, Rep., 71, and Cursandas Govindji v. Vundravandaiit , 

’ I. L, R , 14 J,lom., 482, do not govern the present case. These cases are decided 
by analogy to Strituto 43 l.Jix,, c, 4. But it ^^ould be wTong to extend the . 

. analogy of this statute to cases arising in the Mofussil — The Advocate-Generalv* 
Fis/ti^anraf/i, 1 Bom. IL (3. Rop., 9. .ipp , Pa^mananda^ Jwnnda^ v. ^enayehr^^ 

1. L. R., 7 Bom., 19. , 

Manekshah Jehangirshah, for Respondent : There is no difference in 
, meaning between dharma and .tharv.njia iJharmada is property set apart for 
dharma. It would be wrong to rnstnet Hu*, meaning of rZ/tarmarfa to charitable 
gifts alone. The reason why a bequt:st to/ihmity is valid under the English 
law is because the Courts of Equity i>i England have always attached a definite . 
meaning to tile term charity.” Has ; he V v)rd such a dotinito meaning 

hero? It means any kind of eharitablo, reiigioiis, or benevolent objects. It js , 
too vague and uncertain. It is on this account that a bequest in dharma is 
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heM void. Tho Court cannot t»ivo any otfdct to such hoqucst. And tho law on 
this point is now too well settled to bo called in question, 

Fulton, J. ; — VVo.htivo carefully considetod the :lr'^^monts ol Mr. Govar- 
dhanram, but are unable to bold that there is any real distinction between a 
bequest to bo expended ow dharmada and [1^39] a l)eqiU 3 st for dlmnn. If it 
be tho case that the latter is void as boirif^ too v:i!.;ue a s]H3cjfication of the 
objects on which the testator desired bis money to bo expended, it appears tons 
to follow that a bequest for dharmadii mu.^t equally jail 1)\ reason of inu ertainty. 

Mr. Maneklal Narotamdas, in an able ]U(lf>ineid, qiif^iticauni iha corroclnoss 
of the decisions in which it has been held that hetpx lor dhr,.rm are 
ineft’ectual ; but we thiiik tliat tlio ptiint has been sof.ticd in Mur P.esidepry for 
BO long a tirnq that it is now impossible to rr.consitler it Tlio earliest, luln.g on 
the suiqoctto wldcli our attent'.on has been called is tli.M, <«( So MhSKIM-: 

• andSir \V. YaRDI.KY in the Advi cai>'-(i< acral v I fancddiat , Pei rv‘ . tdnentaKJases, 
526, which w’as lol lowed in Pninjrcaada 'i v. ihxPnvar*. u , i Boni. li. (\. Hep., 
7G, note, by Sir M. SaLISSK, C. .1., and recently b\ Mi. .liudjco l AiiiSOXSin 
Curshandas V. Vund) uvandas, 1. B. R , ] 1 Ihini., iSii. It was urged Lbat these 
decisions were pixssed either b^ tlie Siipreive Court or by the Jligli CL;ijrt on its 
Original Side, and were, thoK^toie, nv>f determinative of the la w iu t he Mof’jsril ; 
but it appears to us that in a matter of this kind tfiero can ho no dirferonoe 
between tho law in foree in ilu: Presidency town aii'l that of the oth.or parts of 
tlie Presidency, Tho Charter of tire Supieine Court required it- ta> be gnuied by 
tlio laws and U3age*s of tlio Hindus, ;usr as rJio Mofiissd L’ourU aio liound by 
Begulatiou Hof 1H27 to give ellect to them. It can haolly he eniitended tdiafc 
there was any established lavv or usage reL^ulating tne phrase- >l(;gy of Hindu 
wills in the island of Bombay at variance wnth the iaw^ and us.ige on t!ro same 
subject in the district of Abrnedabad ; and, tboj-t'fvU’e, it i-dlows thirt, if tii,* Siipronio 
Court correctly applied that law and usage in tlio ca»:o ol A(h>K>atc General v. 
Damoihai\ that application nuu^t bo followed in tire Motussil jUst as much as in 
the town .of Bombay. This principle apne ir , t,o have been recognised by 
MELVIIjL,d,,in Lakshmishankar w. Vaijfiath, I R., 6 Bom, ,21, in which ho does 
not soom to have doubted that a ilevi.'>e to 'Akana \vitlujutan\ qualifying expres- 
sion w’a-i too vague an indication ol the Lestatoi s intention i>t) eonsMfute !i valid 
gift to charity, or to iiave (luebt.ionud the propriety ol relying [140] on tho 
decisions above referred to as precedents in a Frlotussil case. 

Wiiatever, then, might have been our opinion, if the matter iiad come 
before us unatlectod l^y previous decisions, we do not. feel justitied n nv in re- 
opening tht^ subject. It is clear tliat, w’iion the ohiocb of a bequest, is so vaguely 
described that it. cannot bo ascertained, tlio gilt must fail, Init. tho exact point at 
which the line should bo drawn b 'twomi » c v'^s)nnl)lc coi taintv and vagueness 
must necessarily give rise to a good deal ol ditlerenco r»f opinion. If, thou, there 
is to he anv consistenev in tho docisioU'y of Courts, and eacii caro is not to he 
left to the individual opinion of the .Tmlge wdio impporis tv', try it, it is manifest 
that, when the vagueness of a word orcxpiession has been pri'iiounctwl in a couise 
of decisions by dudges of high autbi'.nt> tv) be sncli as to render wad tho beijuest 
to which it ivas been applied, it becomes tli.e duty of other .Fudges to accept 
their views, unless it can be said with reasonable cortainty tiuit they are 
erroneous. In the jiresont case, however, this cannot be sain , for thougli there 
may bo some diilicultv in distinguis^iing between many of the objects included 
in the word '' dkarm' and those comprised in the term charity,” and it may 
bo unsafe bo bold that tho latter covers a narrower range tlian the former, w^o 
think that the ground on which the decision in the Advocatc^G cneral v. Damodkar 
was based, namely, that tbp reasons which led the Court of Chancery to uphold 
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o 

tbn valiility of sifts fco charity, were . inapplicable to gifts to dhnrm, can hardly 
be disputed. Other reasons might possibly ho assigned for holding that the 
expression '\1Jiann” or “ dharmada” is not vague or indefinite; but. a[)}irt from 
English i)recodents, wo think that this Question is of so uncertain a character 
that we ought to bo guided hy tlio deciMons of thg Judges- who have already 
considered it. In a purely discretionary matter of this kind the earlier decisions 
must prevail in settling the law. 

Wo, therefore, hold that the bequest in favour of duarmada was void hy 
reason of uncertainty, ami confirm the decree. All costs tliroughout to ho paid 
out of the testator’s estate. 

^ Decree confirmed. 

NOTES 

[ Bof^urcl Pj dh'inn nnalid as l.oo —(1897) '1^1 Bom., 77 1 , (1890) 23 Bum., 

725 P. C. : (190 0 :b Cal., so;,.] 


[ 141 ] APPELLATE CIVIL. 


The 2nd Fchrnary, IhUd. 

Presem : 

Sir Charles Sarcent, Kt , Cinr.r dcsTiCE, an]> Mr* JcsricB Paylkv. 


Dayahhai Lalluhhai and unotht ’' (Original Deiendaids 

Nos, J ;i.nd .1; Appellants 






Ciopalji Da\ahi)ai !Oii-ma’ Plaintilp Respondent.’ 

Landlord and tenant - JiO'nt famlh- - - nfcr Lease granted hy majiiifier— 

Right to .sne for rr>it und^'} .sr^ch -('O', sharers - Purinis —rrncticr, 

A managcT r f .1 jojiit Hnidu j,]', v.'Ij.*. as su.-h hui. grautocl a is during l:.s 

lifelinv' .y, ;,nd. r ll..- If as**, but aft* r In-, dfalli hi-. s.,n, wbo 

^®’®>^V>rsurr‘P.f*drd idliL-r -ii lh< ut, cauiifit buc \villmut, joining tlu; otlior 

^icnibtr'^ f'f thf' j' nt fannls iiF parin'-, 

Dadn w B'lnu, P J P'TC, p li, ami Sayad Fat ‘la \ . Bola, P J., 1SS4, ]i 33, followed. 
SkcoN^' Ari-’LAL irijii) tlu- decih-ion cjf d. P* Alcnck, Distrirb Judge of Surat. 

Suit lor len^ The tJaintill sued tin- defemlants for Us 139-8, the balance 
of rent for the sear 19P‘> due on a rent-note alleged to Inivo boon passed l)y the 
defendants to ti e f)liuntitfs fatlu'r Dayaldiai Morarji, 

Defendants Mos. i and 1 pleaJevi (inter aha) that tliey had passed the 
rent-note to tlm j.laiiitilt 's f itluu' f)ayahhai as tlic manager of the united family 
to which the plaintiff belonged, and that (he plaintill could not sue alone, as 
the other member^ of tlui far.dly had a shaio in the sum sued )>u-. 

Defemiaiits Nos. 2 and 3. P>) ula Sm'a and lUiimbhai Pdjiilabhai, admitted 

the claim. ' . . , i 

The Subordinate .ludge hold that the plaintill could not sue alone, as the 
land in quo.stion was adrnittcally joint family p'^oporcy, and that the plain- 
tiff was not showm Jo ho manager of family, lie held that the other 
co-sharers wore necessary parlie wnd he, tlierufore, dismissed the suit as 

against dofondanf s Nos. 1 and 4. ^ ^ 

■" • Suooijd Appeal, No, 884 of 1891. 
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On appeal by the plaintiff, the Diatridt hold that, as the defendants 

had ])!iid rent to tlie plaintiff, they were estopped {roin disputirifj his title to 
receive rent from tliorn, and that the otiior members of the family were not 
necessary parties. He reversed the lower Court’s decree and awarded the 
plaintiff’s claim. * . 

[148] Defendants Nos. 1 and 4 pi of erred a socoiiu appeal, 

Manckshah J. laley ark haji i or the Appellants pielendantsj .—The plaintiff 
succeeded his father as ono of the heirs, but not as inana^or of the lainily Thore- 
foVe, tlie suit brought by him alone witlioui juiinng tlie otijcr (\) -t>harei\s, who 
are equally interested in the estate, cannot he. 

Alakadco Ckimnaji Apte for the Jtospondent ‘plain; ;ij;. He cited hada v. 
UhiiiUt J^ J., 1876, p. tl ; i:>ayad Fatulla v. JJolti, T ,L. 18H4, ii 33. Jtllm 
Jadhdvjt V. (Tanpatrav, P. J., 1881. p. 

Sargent, C. J. . — The decisions in Dadu v. Ilhav, \\ -h, IS76, p. 11. and 
* Say ad. FatulLa v. Bota, P J.. IhSI, p. 33, sliow tK.uijti'Ms timt the plaiutilVs 
fatJier, who was manager and as ^uch gi'untcii tlio iea,t»c, wa-> the onp- person 
to sue for tiic rent whilst he was ahve. Dul when iie dic(i, the piahitiff did 
' not succeed to the management, aiul had, therefore, no excluftivt light to sue 
lor tlio rent. 

We must, theroloro, reverse the decree witli costs hero u.i;d in the Ijower 
Appellate Court, and restoio that ol Mie Subordinato dudge. 

Deere r, leitrscd. 


liOTBS. 


[See also tJsu >i ‘22 M.id., 3‘2tj,3 


!18 Bom^ 142) 

APPELI.ATK CIVIL. 

, • The Cth February , 2 

pREi?ENT . 

Slit ChAJtLKS SaIvGBNT, KT , CHIEF J GSTICK aND Mli JUSTICE BAYLBY. 


Manaku kom Pedru i’etitioner 

Vt-rsva 

Sitaram Atrnaram VagJi Opponent. ‘ 


l‘rd<t.cc- l2\:cedurr~-Yi\-\){iYi<)dcciec- Cu-aefend'iut.'i --S7}iall Couar suB ■ 
K\-p.\i!.'* di'Cten aifonist one of iirvrraf drffihianis- Applicuuon by 
co-d' fr}id(mt to .'^ct aside derrcc- Case it opened irith tc^piCi 'u 
the applicant only— Ctetl l ufCrdnre i'ode Clc^ .V/P 
of Secs. luC), las. 

Where a il'eroo (b 'Ct a.sidt' on th« appiio.Ucin of a def.-nd uit wlis-iii ii w.a;- parsed 

c.v yirle, ihc e i- ri'-f’poiied .ii .igtini'.t a ('o-didt'nd ml whf' h ui .ippcari J and deff iidnd 
the suit. 

KkFKUJA’CE m:ido by Kao Bahadur Ragliaven'dra liamehandra Cangolli, First 
Class Suhordinale Judge of Kar\\:'r, undei section 617 of the Civil Ihoceduro 
Code (Act XJV of 1882). 

[143] TilO oiiponent Sitaram* Atmaram Vagli hwught a suit again.st 
P'rancis Pedru and his mother Manaku in the Court, of tlio I'irst Class Suber- 
dinato Judge ol Karwar, in it.s.Small Cause Jui isdictuin, i<j recovoi Hs, 476 9-0 

•.Civil Reference, No. 1 of 1803. 
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due upon a promiaaory note jointly t'aaaed by them At the hearing only the 
first flofoiKiant appeared and resisted tlio claim. The second defendant, 
Manaku, was absent. The Subordinate Judge passed , a decree against both 
the defendants. Subsequently Manaku (defendant No. 2) applied to &ot aside 
the ilecree, and the question arose as Lu whether, if the appiibatioii were grant-* 
ed, the case would he re-oponed'Vvitli respect to defendant No. 1. The Subor- 
dinate Judge referred the question as follows : — 

AVhefchcr an application h> a co dofeiidanb praying for setting aside an 
'po.rtc ciocroo in a Suiall Cause suit, il granted, re-f)pons tfio case against the 
defendant or dofendants who wore pie?,i>nt and who conducted the dofonce in 
the original trials in CMses where timn* a coininon cause of action against all 
the defendants. ’ 

Tlio opinion c>l the Subordinate Judge was in the negative. lie referred 
to the following c-ises. — Lrojnaath Surmah v. Anund Moijec Ikihm, 7 Cal. 
W. H., 2d7, ( iv. Kill . Iluro hnsiino D v. Uotee Chand hnhoo, S Cal. W. R., 
260, Civ. Rul : Dookhen Khan liajcssmc* Ranee, 15 Cal W. H., 371. Civ. 
Rul. ; Xistarivcp Dans* e v. Dcbnath lio-.e, 20 Cal. W. R , 280, Civ Rul. 

J^iirushutam Parashriravi Khayc iaynicns no ur) for ^ho Petitioner. 

Vasndeu Gopai R/i nidarkar (anuciis euri(p) lor the Opponent 

''* ‘ “■^^i^■v^hg regard to the Language of sjctions 106 and 108 
of tJio C'ivil Procedure Code (Act Xl\ of 18S2) tiio question mast bo answered 
in the negative. 


NOTES. 


Orrier accordingly. 


t Ih tLtj L. J\ (y., 190’^, (). 5, r. p-l, tiiiis w.ts added Provided that vvhoro the 

dccrc(‘ isi Ilf sufh a iiriturr tliai. it ciinnoL in- ‘U-t .I'.idi- as Hgiiinst. su(.-b defendant rjuly it may bo 
set aside as .igain^t all c^r .tny cd tbo other defuidanls also.’ See also (1907) 6 C. L. J.. li26 ' 
(1908) 01 M ? . l.Ot ; (1902) 21 All , ds.'-l i\ .P>, ; OtlOJ) Ifi O. P. h R., J79. J 


[i44] APPPLLVTi: CIVIL. 


Ihe Uth p eh) nary, l^U'L 
PKKSLNT: 

Mk. JrsTiCE Candy and Mu. Justice Fulton. 


ivnslinaji ^Original Plainlitf) Appellant 

vet i>nfi 

\\ ainnaji lOnmnal Dufundant) Resjiondent. ^ 


Fraud- Ptamt - I'onn of pltiial --Ohargr'^ of fraud -A mend me at of plaiut — 

Practice - Pr'^cedui e. 

Where a plao'.'uid .seeks relief on the groMiid o! frind, .lud the plauil contains general 
allogatioiis hut nn specific iieiAnae.i, •>[ the alleged fr.iud, it ought to be immediately, on 
prcscntiition , jeje<;tO'i nr returmai ler < inei-dincnt, a- ir. does not diselosi' a cause of action. 

The plaojlifl .-ucd to ree'-\e.r dam iges lu.ed hy the, dctendaiit’K fraud during his manage- 
ment of the plaintin ^ esl.tie Ironi 1870 t.o ISSl, 'ITii; plaint disclosed *no specific in.stances 
of the fraud imputed to the didendiint, J'h' Court of J’hr.'jt Instance, without going into 
evidence, rejected the plaintiff’s clairn on tiie ,»Vv Inmnarv ground that tho plaintiff had no 
right to sue during the lifetiii'o ff his adofii.ive mother In second appeal, the respondent 
objected tliat the piairiL w.is thdectivo Tiie pl-iiotiff's pleader asked for leave to amend it by 
specifjdng certain iiistanct^ of the alleged fri.nd. " 

held, that the amendment cou. I not tlu-o hr- illowed, and the suit must fail. When fraud 
is charged, the evideueo must he confined to the alK'gatii.ps. 

* Second Appeal, No. 66f> of 1891. 
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Second appeal from the decision of J. Fit^^maurice, Acting District Judge of 
KiUii.agiri, in Appeal No. 270 of 1889. 

The plaintiff sued to recover Ks. 3,000 as damages sustained by him by 
reason ol delendant’s fraud and misconduct whilst acting as agent under 
plaintiff’s adoptive mother in the managomonb ol his estate. 

The plaint was as follows : — 

“One Eamchandra liapu]i Thakur adopted mo (the plaintiff) and died in 
jVIaich 1870, whilst the plaintiff was a minor. 

' “ Eamahai, the plaintiff’s mother, earned on the management of the whole 
estate through the defendant. Therein ho committed a good many Irauds, and 
misappropriated considerahle property, and removed the doeument^. And 
with a .view to escape thft consequences of his fraud ho gave up the manage- 
ment in July 1864, and fraudulently obtaineii a roh'asc from Kamabai by 
misrepresenting and misstating matters thoruin. 

[148] ' ‘ buhsequoiilly in August 1884, Kamabai dehvoretl over to me, the 
plaintiff, all the management, the locters and documents, ttc., received l‘y her. 
Thereafter on my exarinning tiie said letters, documents and accounts lelating 
to the management ol the defendant, 1 i.mnd that ho had not laithfulb, carried 
on the management of my jiiupcity a^ in\ agent from March J870 to August 
1884, hut hail greatly henehted himseif h\ fraudulently misap[,Topria.ting Mio 
said [uoperty and writing false accounts. 

“ The plaintiff socks to recover the damages caused by the defendant’s fraud 
and hreacli of trust.” , 

Defendant denied the alleged fraud and contended that the plaintiff h id no 
right to sue during the liietime of his adoptive mother, inasmuch as his adopt- 
ive father had Jolt a will under w'hich an absoluoe riglit of mauagemont was 
conferred on her during her lifetime. 

Both the lower Courts rejectect the plaintiff ’s claim on pruiim inary 

ground that, under the will ol plaintiff ’s adoptive father, Kamaliai uhe adoptive 
mother) was absolute owner and manager of^ the estate duiirig her lifetime ; 
that doicudant was accountable to Kamabai alone ; and that as she did not 
come forward to complain of his mismanagement, plaintiff had not the right 
to do so. 

Against this decision the plaintiff preferred a second appeal to the 
High Co’urt. 

M ah ad CO Ckimiiaji Apie, for the Kospondent, took the objection that the 
plaint disclosed no cause of action and ought not to have been accepted. It 
did not mention any s[)ecifjc instanceo of iraud. It contained merely general 
allegations of Iraucl — Gufuja Nannn (fiipta v. Tiitickrani Chowdhry, 1. L. K., 
l(j Oal., 63d- 

MancLshah Jehangirshah : - I iulmit that the plaint is defective. But 1 
ask to be iilhnvcd to amend the phiinfc by spocilying certain instances of fraud, 
which are proven in the case. A plaint, can be amended even at tins stage — 
Joseph v. 'olauo, [} B. L. K., 441, and Mohummud Zahoor Ab Khun v. MiiH.'iumat 
Thahooram e Kulla Kper, 1 1 M. 1. A,, 468 

[146] Fulton, j. - Wo think that the objection, taken liy Mr. Apte, that 
the plaint discloses no spocilic instances of fraud,, must be allowed. The decision 
of tho IViv.v Council in Gunya Nurani Gupta v. I iluckram Chon dhru, 1. L K., 
15 Cal., 533, shows that “ with regard to fraud, if there ho an;, ja'inciple. wiiioh 
is perfectly vyell settled, it is that general allegations, however strong may be 
the words in which they are stated, are insufficient even to amount to an 
averment of fraud of which any Court ought to take notice.” Sucii being the 
case tho plaint ought, immediatoiy on presentation, to have boon rejoctod or 
returned for amendment, as it did not disclose a cause of action. Mr. Manekshah 
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admits tho defecbivo nature of the ; laint, hut asks to bo allowed to amend it by 
spocifyiiig t^ertain instances allutied to in the Commissioner’s reports, and offers 
bo pay tlio costs of both appeals. Had the evidence on both sidoLS, regarding 
those alleged frauds, boon taken, this course might, peril aps, have been adopted ; 
but the Subordinate Judge dismissed the suit on ttnother point witliout taking 
the evideiiLio for the defendant',' or linishing the evidence for ihe plaiptiff. The 
frauds are alleged to lla^o taken place before 18S4, and the effect of tiie amend- 
ment would be tiiat now’, in the year L8113, the defendant w’ould he required to 
give evidence to defend himself from cliarges of fraud which leave never'yet 
been clearly sjiecdied, and winch w'ero not embodied (and could not on tlie 
pleaiiings he embodied) in the issues in the Court of First Instance. Under these 
circumstances, wu think the amendment should not now be allowed. 

We were leferred to the decisions m Josepii v. Solano^ Hong Jo, 11. , at 
p. ‘bnJ, and Zah^or ALi Khan v. Mussumat Thakooranee huiUi Kocr, 

11 Mou 1. A., as siio,viiigat bovv late a stage amendment may bo allowed ;* 
but m the latter case (\\bicli \\as loliovvod in the former), it appears tii.it tliere 
was a total misconcHpLion oi tlu^ nature of the suit, in the jiresent case this 
does not see.m to tiave, occurred. Fiither the piaintitf -.vhei he presented his 
plaint, knew the instances of fraud alleged to iiavo been committed by the 
dofondant, m which case his omih-^ion to '^,)ecity tbeiu suggests the holiel tliat 
he pre [147] ferj’ed not to do so. with a view to keeping ’t open for himself to 
shape his aliegations as he went along to meet the evidence , or he dui not know 
of them and began a suit wntbout any ground to go upon and simply in the 
hope that lie would he able to make out a ground by evidence later im. Jn 
either alterna-ivu, it doo.s n it seem desirable now’, nine years after liie alleged 
frauds, r > aliow' the amundmeut ol the jilaint. Witiiout such amendment, 
liow’over it is clear that- the -uit must fail, as it i.s w^cil settled that wboii fraud is 
charged, <jiio evidence must, ho confined to the allegstons. 

On those grounds., then, we confirm J he decree of the Courts below with 
costs. 


NOTES. 


Decree cohfirmed. 


i (gjif'i.il fiilcgatu I f iraiid au* iji:> jffu’irm IlS'Jf) lU 593 ; (1909) 5 1. C., 179. J 


[18 Bom. 147J 

apim:ulath civil. 

The UiilL hiuarif, 

I'ivl : 

Mu U snc]' Tulanu \nj) Mh. Jpstick Fulpon. 

lankihai '.Original Idaintiff) Appolla’.'t 

reriinii 

Malia iov and ot'KM-; (Original Dofeiidants) •Hjspondonts. ’ 

fhndn f/no — Joint foifulij - Fanuln JeJi Liahility of f am dy property — 
Manatfer I)eor>‘(' isq-hIh <t /;y t/t.iu.u - Zx' CiiliO’t sale —Questions Joi (Umit 
to decide in, det'O )n>nina thf' ijii mtum oj interest which passca tu the 
and ion iny chaser . # 

Where tho rn iMfigt'r of , I, j .111. i fiufii' r nnilv -uod for the rtjoo very of a di* lit, and his 
right, tilh; .uid ii’n-ro l. m tiie [.i.mly i>r.}p .u-u m execution, the quostions which the 

* Second .\ppeal, Nn. 260 of^SOl. 
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riniiTt to decide in determining the (juanium of ijiienst which h is passed to the auction- 
purchaser arc : (1) whether the debt was one for which the eiiTin*! y might, by proper procedure, 
have been brought to sale, and (2) whether, as a matter of fact, the piireliaser barganied and 
paid for the entirety. 

A and his three younger brothers B, C and f) were members nf j.)int Hindu family. 
4 was the manager of the family. After A's death, Bf C .and /J vve^^ sued as bis legal 
roprosontativos in respect of a debt which A 1) id contracted f<u- the bem fit ot the family. A 
decree was passed agiinst thetn as ^4'.s roprosentativi's, directing the tc.eovcrv^ of the debt oy 
sale uf ^’.s’ estate. In execution of this de'-ree, d’i right, title liiid inlerest in certain family 
property was put up to sale. 

//eZd, that the sale affected the rights of all th'^ member, tbc i n! t.jniih. Under 
the circumstance what was radtint to be brought t j sale was the rigid, title ,nid mt-'n-st ut the 
family of which S.iitharam had boon the m in igiT. and for the licm ti- .1 which the delit had 
been incurred. 

tl48] Sin ONI) APT’EAL from tho (leoisioij of Kao Bahadur N. G, T'hadake, First 
Class Suljordinato Jufigo, A. P., of Siitara in Appcy.il No. 5^82 of 18b'J. 

Suit for redorruition of certain land. The la, nd in quosMon was family pro- 
porty and i)olongod to four brothers, viz., Sakluirani, Sitaram, Govind and Ai)ta)i. 

Sakhararn was tho manager of the family In ls7l he inortga^ged tho 
property to V’inayak, tho fattier of defondant No. 1. 

• 

Jn 1872 and 1873 he passed two othm* bonds in faviuir rd Vio.iyakto secui*o 
certain debts contracted for tho bonotit of tho family. 

After Sakhararn ks doath, his brothers wore sued as his Jogfjl ropj’OHODtatives 
on the two bonds of 1872 and 1873, and a ^rvjiHjy deore»‘. was passed against 
them, directing that the decretal amount stumicl 1)0 refovered out of (die 
property of the deceased Sakhararn. 

In execution of this decree, Sakhararn's rig.iL, ritle .and interest in the 
property in disjiute were put up to sain on the I3tfi October 1875. and pLirchasod 
by defendants Nos. 2, 3 and 4. 

By :i deed of sale dated I'jth February 18S1, Sitaram, (aovnul and Bakshu* 
mibai, wulow of Antaji, conveyed their lulerest.s in the la!id.s in suit to plaintiff 
No. 1. 

In 18S7 the present suit for redemption was filed liy plaintiff No. 1 Plaint- 
iffs Nos. 2 and 3 were joinotl suhsoqiiently to tiie institution of the suit, as 
persons interested in tlio equity of ledemption. 

Tho main question at issue holweon tfie partio.s was, whether the interest 
of Sakhararn alone, or tho int.eresls of hi.s hrothur.s also, passed to the defend- 
ants Nos. 2, 3 and 4 at the Court-sale hold in lS7d in execution of tho money 
decree obtained by Yiuayak, tlio father of defendant No. 1. 

On this point ho4h tho lower Courts found that Sakhararn was manager of 
the family ; that tlio debt for which the decree wa.s ])assed, and tho proptu t-y sold 
in execution, w^as contracted [149] bv Sakhararn for the benefit of the family, 
and that, therefore, the interests of all the brothers passed to tho defendants 
Nos. 2, 3 and 4 as auction-purchasers. 

The lowdr Courts, thoroforo, held that the plaintiffs \iiore not entitled to 
redeem that portion of tho property which was purchased by defendants Nos. 2, 
3 and 4. 

Against this decision plaintiff preferred a second appeal to the Iligb Court. 
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Mahadco Ghimnd^i Apte^ for \ppollaDfc: — The decree in execution of which 
the property in dispute was sold, was a decree against Sakharam's property in 
the hands of hia heirs. It was a money decree for the recovery of a debt con- 
tracted by Sakharam alone. The decree and the sale'in execution affected only 
Sakharam s interest in the family pro[) 0 rty. iljven in the case of a father, a 
sale in execution of a moneyvlecree against him passes his interest only, in 
tlio absence of any special circumstances showing an intention to put up to 
sale the entire interest of the family — Maruti Sakharam v. Babaji, I. L. K., J5 
Bom., 87 ; Pajidii v. jJaniklal, P. J. for 1891, p. 124 ; Basai/a v. J^^dkiraavdcL, 
P. J. for 1892, p. 141. 

M. B, Ghauhal, for Kespondent No. 1 . 


Shivram Vithal Bhandarhar, for Respondents Nos. 2 to 4 :™What was sold 
is a question of fact, and both tlio lower Courts have f mnd, as a fact, that the 
interest of the wliolo family was put up to sale and iiurcliased by the respondents. 
This finding is conclusive in second appeal — Bapuji v. Keshav, 1. L. R., 
16 Bom., 1*1. At the time of the suit, Sakharam s hrothors i'mio not minors. 
They were parties to the suit, and they raised no objection in the execution 
proceedings to the sale of the entire family estate. Thev are, therefore, ostoi)})ed, 
and so is the plaintiff, their assignee, from contending that Sakharam’s inter- 
est alone passed to the auction-purchasers. Cites Nimba v. Sitaram, I. L. R., 
9 Bom., 468 ; Punchanun v. liabia Bibi, 1. L. R., 17 Cal, 71 1 ; Uari Vithal 
V. Jairam, I. L. R., 14 Bora., 597 ; Jacjahhni v. Vijbhu'kaa-ti&Oldaa, I. L. R., 

11 Bom., 37 \Jairani v. Joma, ibid,, 361 , Kagal Ganpayay. Manjappa, 1 . L. R., 

12 Born., 691 ; Vishnu v, Venkatrav, P. *J. for 1889, p. 248 ; Vamdev v. Krishna 
P. J. for 1891, p. 18. 

Ma^iadeo Chimnaji Aptc, in reply: -The decree ’s plain on the face of it. 
It binds only Sakharam’s interest in the family property — Kisanstug Jivansing 
V. ^toreshwar, J. L. R., 7 Bom., 9J. 


Fulton, J. : -The only point argued in this appeal was whether the Dis- 
trict Court was correct in hphJing Uia^t^tjie rights of Sitaram, Antaji and Govind 

Nos^'il't^” portion^ property in dispute wore convoyed to (ioionuaniis 

‘± by the auction sales reierred to in certificates 84, 86 and 88 . 


Sakharam was, it has been found, the manager of the family, and the debt, 
to ren )ver winch the auction sale took place, was, according to the finding of 
the Court of First Instance, contractfjd lorf.imily purposes. Against Lhisfinding 
no express appeal was made to the Distiict Court, and no issue was sought for 
on the subject. Under these circumstanccH, wo think iho District Court could 
rightly regard the debt as a family deh!., and that we are hound to treat it as 
such. Wlien the suit was brought to recover this debt, Sakharam was dead, 
and it was accs:)rdingly filed against his brothers Bit.iram, Govind, and Antaji as 
his representatives. A decree was pa.->sod against them in this capacity direct- 
ing the recovery of the debt by tlie '^alo of Sakharam’s estate. In execution of 
this decree the deceased Sakharam’s right, title and interest were sold, and the 
question now arises whether the cale attocted the rights of all the members of 
the joint family in the property or not. 


As the debt was a family d«'ht it is obvious that all those rights could be 
sold to satisfy it, and the question, t'neroforo, is narrowed to one of procedure. 
Strictly speaking, at the time of the sale, Sakharam’s estate had ceased to exist ; 
for, at his death, his interest, in the joint property, passed to his brothers. 
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hut under the oiroumstanoes we think ^ihe lower Court was right 
holding that what was meant to be brought to sale and conveyed was the"^ 
right, title and interest of the family of which [ISI] Sakharam had been the ^ 
manager, and for the benefit of which the debt had been incurred. An examin- \| 
ation of the various 'reported* decisions in suits in which a manager, whether a !!il 
father or a*brotber, has been sued for the recovery of the debt and in which his 
right, title and interest have been sold in execution, leads to the conclusion that 
the questions, which the Court has to decide, are whether the debt was one for | 
wbrnh the entirety might by proper procedure have been brought to sale, and 
whether, as a matter of fact, the purchaser bargained and paid fur the entirety 
— flari Vithal v. Jairari\ Vithal, 1. L. R., 14 Bom., 597, and this conclusion 
aeems, m no waj^, inconsistent with the decision in Pandu v. Mamklal, P. J. for 
1891, p. 124, which merely shows that the sale of a manager’s interest will not, 

D the absence of the above special circumstances, affect the rest of the family. 

In the present case the suit was brought in a very awkward form against 
hJ three brothers as representatives of their deceased brother, but we think 
hat the principle which governed the decision in llari Vithal v. Jairam Vithal, 

. L. R., 14 Bora., 597, and other cases relating to the same subject, loft it open 
0 the District Court to decide whether the purchasers, as a matter of fact, 
argained and paid for the whole family interest. On this issue the First Class 
lubordinate Judge’s judgment (though not quite so clear as might have been ; 
esired) amounts to a finding in the afiirmative. This finding is in accordance 
nth probability, as the'Conrt cannot have intended to sell, or the purchasers 
> buy, merely an interest which was non-existent at the time of the sale, and i 
itarara, Antaji and Goviud, who were parties to the suit, do not Seem to have : 
lade any objection to the proceedings in execution ; but in any case ii is not > 
finding which we can now question. • ; 

We must, therefore, confirm the decree of the First Class Subordinate 
sdge, A. P. Tbe appellant to pay separate costs for the respondents, ) 
jpresentedby Mr, Chaubal and Mr, Bbandarkar respectively. 

Decree confirmed. i 


NOTES, 

( Tbe 4vords * right, title and interest’ are ambiguous denoting either tbe individual 
terest of the judgment debtor or the joint interest which can be validly disposed of bv him ; — 

896) 21 Bom., 2U4 ; G16 ; (1900) 3 Bom. L. R., 322.) ' >1 
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•i [152] APPELLATE CIVIL. " ' 

The 20th February, 1893. . 

Present : 

Sir Charles Sargent, Kt., Chief Justice, a^d Mr. Justice Baylby. 


Bhimbhai and others Appellants 

versus 

Ishwardas Jugjiwandas and another Respondents.'^ 


Company — Indian Companies* Aot ( VI of 1882)^ Sec, 13 — Contributory —Increase 
of capital — Illegal issue of shares — Reduction of capital. 

The Nawab of Beyla Spinning, Weaving and Manufacturing Company, Limited, was^ 
registered under the Indian Companies’ Act (X of 1866). The original capital of the company^ 
consisted of Rs. 4,CX),000, divided into 1,600 shares of Rs. 250 each. In 1882 the capital <j|| 
the company was increased by Rs. 1,00,000 divided into 1,600 shares of Rs. 62-8. The 
resolution to increase the capital was not passed in accordance with the articles of association, 
i.e.,** with the sanction of a special resolution of tl e company passed at a general meeting.” 
On the 5th November 1884, a resolution was passed at a general meeting of the company 
that the shareholders should take up the 459 shares of the original capital and 1,027 shares 
of the increased capital, which were then in the hands of the company, m the proportion of 
one share to every two shares already held by them. In pursuance of this resolution th# 
appellants took up several shares of the original capital as well as of the new capital. On 
19th October 1885, a general meeting of the company was held at which it was resolved that 
the resolution of the 5th November 1884, and all acts dune in connection with it should be 
set aside, ..hat the shares taken by the shurcholders in pursuance of that resolution should be 
taken back by the company, and such amounts as had been paid by them on those shares 
should be credited to their names in the company’s books. This was accordingly done, and 
the shares were transferred to the name of the company. ^ In October 1886, the company 
was wound up by order of the Court. In settling the list of contributories, the District 
Judge of Surat held that the appellants were li«ibl6, as contributories, in respect of all the 
shares which they had taken up in pursuance of the resolution of 5tb November 1884. On 
appeal from this decision, 

Held, that with respect to the shares of the original capital, the resolution of the 19th 
October 1685, was illegal and invalid. It operated, not as an investment by the company of 
its funds in its own shares, but as an extinguishment of the shares, and such extinguishment ' 
was virtually a reduction of ihe capital, which could not be done without complying with the 
provisions of section 13 t of the Indian Companies* Act (VI of 1882). The holders of such 
shares were, therefore, properly placed on the list of coiTtributories. . 

• Appeals Nos. 121, 146, 147;andtl66 of 1892. % . 

t [Sec. 13 : — Any Company limited by shares may, by special resolution, so far modify the ! 

conditions contained in its memorandum of association, if author* ^ 
Power to Company to ised so to do by its regulations as originally framed, or as altered 
reduce capital. by special resolution, as to reduce its capital; but no such resolu-. .. 

tion for reducing the capital of any Company shall come intq 
operation until an order of the Court is registered by the Registrar of Joint Stock Companies, ' 
as is hereinafter mentioned. 

JEeplomiiionfl , — The word 'capital* includes paid-up capital. 

Ex^anaHon II, — The power to reduce capit4il conferred by this section yicludes a power ^ 
to eancel any lost odpital, or any capital unrepresented by available assets, or to paY^ 
oil any capital which may be in excess of the wants of the Company; and paid-up capital may ^ 
be reduced either with or without extinguishing or reducing the liability (if any) remaining / 
on the shares of the company ; and, to the extent to which such liability is not extinguished or\\\ 
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Jteld, dlso, that the issue of the shares of the new capital was illegal, as the resolution to v 
increase the capital not been come to in accordance with the articles of association. It 
was, therefore, open to the company to sot aside tha resolution of 5th November 1884, 
When it was set aside, the persons who held the new shares ceased to be shareholders, and " 
could not, therefore, be held liabje as contributories. 

[153] Appeals from the orders of J. B. Alcoc^, District Judge of Surat, in 
the matter of settling the list of contributories of the Nawab of Beyla Spinning, S 
Weavlhg and Manufacturing Company, Limited, in liquidation. I 

The company was formed and registered in 1881 under the Indian '^ 
Companies’ Act X of 1866. 

The original capital of the company consisted of four lakhs of rupees, 
divided into 1,600 shares of Bs. 250 each. 

In Noveml^er 1682, the capital of the company was increased by a lakh 
of rupees by the issue of 1,600 shares of Ks. 62-8-0 each. 

The resolution to increase the c?apital was not passed, in accordance with 
the articles of association, under which the sanction of a special resolution of 
the company passed in a general meeting ” was required before the capital could 
be increased. No such sanction was obtained for the issue of the new shares. 

On 5th November 1884. a general meeting of the company was h^ld, at 
which a resolution was passed calling on each share holder to take up one addi- 
tional share either of the original or of the new capital for every two shares origi- 
nally held by him. The material portion of the resolution was to the following 
eflfeob: — 

At present there are in the company’s hands 469 shares of the original 
capital of Bs. 250 each, and 1,027 shares of the increased capital of Bs. 62-8-0 
each. The present shareholders must take up the unallotted shares in the pro- 
portion (of one share for every two shareS already held). The shareholders 
must pay the whole of the amount due on the said shares within eight days 
from this date and take the shares.” 

In ^pursuance of this resolution the appeirauts, in common with the other 
sliareholdors, took up a certain number of shares of the original as well as of 
the new capital. 

On 19bh October 1885, it was resolved at a general meeting of the 
shareholders to set aside the resolution of the 5th November 1884, and all acts 
done under that resolution. This resolution was to the following efiect : — 

[164] ■ ‘ It is hereby resolved that the resolution (of the 5 bh November 
1884) and the notices issued thereunder and all orders passed and acts done in 
Gonnection therewith be set aside. And in order to return such amounts as 
have been paid by the shareholders under the said resolution, the same are to 
be credited to the names of such shareholders with interest at 12 annas per 
cent, per mensem from the datu on which the same may have been paid by 
them ; and when the company gets money, it is to pay to such shareholders 
all such moneys with interest as may stand credited in their names. And the 
company is to take back from the shareholders the share certificates issued to 
them under the said resolution hereby set aside. And the moneys received under 
the said resolution having been credited to the names of the shareholders, who 4 
may have paid tliem, are to be deducted from the capital account, and the ; 
shares taken back are to be shown as a balance in the capital account.” I 

Accordipgly on the 19th June 18g6, the shares, which the appellants had ^ 
taken up in pursuance of the resolution of the 5th Novemifor 1884, were taken 
back and transferred from their names to the company, and the moneys which 
they had paid on those shares were credited to their account in the company's | 
books. 
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On 30fch October 1886, the (iorapany was wound up by and under the 
ordir of the Court. j|| 

In settling the list of contributories of the company, the District Judge of 
Surat was of opinion that the resolution of the 19th October 1885, was illegal 
and ultra vires^ as it had the effect of reducing the capital of the company with- 
out the formalities required by section 13 of the Indian Companies Act (VI of 
1882), and also because the company had no power to purchase its own pharos, 
in contravention of section 282 of the Act. He, therefore, held that the^ppel- 
lants were shareholders of the company at the date of its winding up, and as 
such liable to be placed on the list of contributories, in respect of all the shares 
they had taken up in pursuance of the resolution of the 5th November 1884. 

Against this decision the present appeals were preferred tojthe High* Court. 

[I5d] Kalabhat Lalubhai (with Ma'uek&hah J ahangirskah and Manchubhai 
Narstdas Choksi) for Appellants : — The appellants are not liable in respect of* 
the shaies taken by them under tlie resolution of the 5th November. As to the 
new shares the resolution by vviiich the capita) of the companv was increased 
was ill(3gai and 'ult7‘a vin^s. It was not a * special resolution ’ as required by 
jhe articles of association. Nor was the resuiution of the 5th November 1884, 
iompqjling the shareholders co take up additional shares against their will, legal 
ind binding on the shareholders. Tlie company saw its mistake in time, and 
sancelled this resolution. Tlie lower Court has held that this could not be done, 
IS it had the effect of reducing the capital. This view of the matter is clearly 
wrong. It was perfectly competent to the company to undo an illegal act, and 
mneel the new shares which had been illegally issued. We never acquiesced 
n the illegality ; we are, therefore, not estopped from pleading it as a complete 
lefenco to the -present proceedings. Campbell's L. R., 9 Ch.. 1, has no 
application to tho present case. *lf any person 's estopped, it is the official 
liquidators as representing the company. It is not open to them to say that 
:he resolution of the 19fch October 1885, passed by the whole body of share- 
fiolders was null and void. That resolution does not effect, and was not intended 
bo effect, a reduction of the capital of the company. It only transfers the 
shares hack to tho company, and amounts to an “ investment by the company 
of its funds in its own shares” as provided by clause (j) of section 3 of the memo- 
randum of as.sociation. The official liquidators cannot, therefore, impeach the 
exorcise of this power as illegal or invalid — Jnre Mercantile Credit and Finan*: 
Cfal As.v.ciaijon, 3 Bom. H. C. Rep., 125, O. C. J ; Jehangir Rustomji Modi' 
v. Shiimji Ladha, 4 Bom. II. C. Rep , 185, O. C. ; Sewell's case, L. R., 3 Cb., 
131 ; Feiliriq's and Rimiugton h case, L. R., 2 Ch., 714. 

Ganpat Sadashiv Rao for Respondents (official liquidators) : —The shares in 
respect of which the appellants are placed on the list of contributories are 
partly shares of tho original capital and partly of the now capital. As regards , 
the shares of tho original [156] capital, the resolution of the 19tli October 
1886, vvas absolutely null and void. The company had no power to take brtek 
these shares, and credit; the sliareholdors with the mon j^^s they had paid on I 
those shares. That ha^l dearlv the effect of reducing the original capital, and t 
this could not be done except in accordance with section 13 of Act VI of 1882. 
It is admitted that the formalities proscribed by that section have not been ^ 
complied with. The resolution, therefore, so far as it effects a reduction of 
the original capital, is illegal. It is, howevor. urged that the effect of 
resolution is to invest the tunds of the company in its own shares, and that : 
^tiiuse (j) of section 3 of the memorandum of association empowers the company | 
b make such an investment. The proper construction to put upon this clause 
in the memoraoduQ) would be that such investment cah only bel 
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made if is actual cash in the hands ef the company. But at the date of 
the resolution in question the company had no funds in its hands.. It was. 
deeply indebted. If there wore no funds to invest, how could there be any 
investment at all The object of the re.solution was not to make the invest- 
ment as suggested, but to cancel the shares and reduce the capital pi'o tanto^ 
Such a reduction was illegal. Even if the transaction be treated as a purchase ; 
by the company of its own shares, it is still invalid. See section 249 of Act j 
VI of 1882, and Trevor v Whitworth, 12 Ap. Ca., 409 at p. 437. Undei either' 
aspect of the case, the resolution of the 19tb October 1685, should be treated , 
as null and void. 'i 

As regards the sharps of the new capital, there was, no doubt, an irregularity 
in the issue of these shares. But that vvill not relieve the shareholders from ‘ 
liability as contributories. They took the shares with full knowledge of the 
irregularity. They have acquiesced in it. They ajo, liiurefore, estopped 
from impugning the validity of the issue of the shai-es ~]ti /x Miller* s Dale and 
Ashwood Dale Lime Gompanu, 31 Oh. D-, 211 ; Ghallis case, L. H., 6 Ch., 266; 
Hare's case, L. B., 4 Ch., 503 : Stacc and Worth*s case, ibid,, 682 ; GampbelVs 
case, L. R., 9 Gin, 1 ; SewelVs case, L. R., 3 Ch., 131. 

[157] Sargent, G. J. '.—The question in those appeals from the orders of 
the District Judge directing the appellants to be retained on the list of con- 
tributories turns upon the legal effect of the proceedings of the company com* 
mencing in 1882 and down to 10th October 1886, when the order for winding 
up the company begad to operate. It appears that in 1882, the company being 
anxious to extend its business, the directors passed a resolution that each of the 
shareholders should take up a now share of Rs. 62-8-0. Some shares were 
accordingly taken up under thi.s resolution ; hut the requisite capital not being 
forthcoming, a general meeting of the comjBiriy was hold on tliooth November ,' 
1^84, on which occasion it was resolved that the shareholders should take up 
the 459 shares of the original capital at Rs. 250 per share and 1,027 shares of 
increased capital at Rs. 62-8-0 then in the haftrN of the company in proportion 
to the Shares held by them, and in pursuance of that resolution a great many 
shares of the original and new capital were taken up, both of which form the 
subject of one or other of the present appeals. 

The shares in respect of which it is sought to place the appellants on the 
list of contributories were taken up in pursuance of that resolution. However, 
on the 19th October 1885, at a general meeting it was resolved “ that the 
resolution of 5th November 1884, and the notices issued thereunder and the 
orders passed and all the acts done in connection thorewdth be set aside, and 
in order to return such amounts as had been paid by the shareholders under the 
said resolution it was resolved that the same sliould be credited to the names 
of such shareholders with interest whatsoever it might amount to at 12 annas 
per cent, per mensem from the date on whicl> the same might have been paid 
by thorn, and when the company should get money it should pay such share- 
holders all such moneys and interest as might stand credited in their names, the 
company to obtain rT^ccipts from them and to take hack from the shareholders 
,the share certiheates granted to them under the said resolution so set aside, the 
moneys received having been credited to the names of the shareholders who may 
have paid them to bo deducted from the capital account and the shams taken *■ 
\Up to be shown as a balance in the capital account.” The important question 1 
;m the case is as to 11581 the effect o^thi8 resolution on thp shares taken up by | 
the resolution of 5th November 1884. 

First, we will consider its* effect on the shares which formed part of the | 
original capital. They could of course be issued whenever the company uiighfj S 
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think proper, but when issued they 'became part of the capital of.j|pe oompany, 
which cpuld only he subsequently reduced by complying with the provisions of 
section 13 of the Companies Act of 1882, which was admittedly not done in this 
case. But it was said that what was intended to be done by the resolution of 
October 1885, was the extinguishment or cancellation of shares, and was not 
in form a reduction. It is plain, however, that it would virtually bo a reduction, 
as pointed out by Lord Justice James in Hope v. International Financial 
Society, 4 Cb. D., 327. Referring to the transaction of that society he says : 

" It was either a purchase of shares in the sense of trafficking in shares, which 
is a purchase not authorised by the memorandum of association,” or “ it is an 
■^^" extinguishment of shares and, therefore, a reduction of capital.” These remarks 
are referred to with approval by Lord Herschell in the important case of ,;i 
/ Trevor v. Whitwoith, 12 Ap. Ca., 419. Again, it has been contended for the 
^ appellants that the resolution operated as an investment by the company of 
its funds in its own shares, and which, it was said, was authorized by sub- 
' clause 0) of section 3 of the memorandum of association, which provides that 
, among the objects for which the company was established “ w^as to invest 
the funds of the company from time to time in ine sliares of the company, 
provided that the company shall at no tin 3 hold more than one-fourth of the 
total number of shares for the time being of the company.” In answer to 
5 this it has been argued lor the official liquidators that such a power of invest- 
ment by the company being virtually a power to purchase its own shares was 
ultra vires although found in the memorandum of association. There is no 
express decision of the English Courts, although a strong opinion was expressed 
by Lord Macnauhten to that effect in Trevor v. Whitworth, 12 Ap. Ca., 419, 

It is true that by section 249 of the Act of 1882 a purchase by a company of its 
own shares is strictly forbidden, whiph Aco vi’as in force when the transaction in 
V [ 169 ] question took place; hut every “ right acquired ” under the Act of 1866, 
y which would, we think, include a right of the company to invest in its own 
; shares under its memorandum of association registered under that Act, was 

saved by clause (6) of section 2 of the Act of 1882. However, it is not 
necessary, in the view vee take of the transaction, to express a decided opinion 
as to whether such a power of investment could have been validly exercised in 
1886, as we are clearly of opinion that the transaction in question cannot be 
sustained as an investment, but that it was really an extinguishment of the 
shares. The resolution is distinct in its terms as undoing what had been done 
in November 1884, with a restitutio in integrum — the money was to be returned 
with interest to the shareholders, and the share certificates taken back by the , 
company, and tiio shares “ shown as a balance in the capital account.” There 
was no intention of re-issuing these shares, and the result of the resolution, if 
’ carried out, would, therefore, have been, not an investment of the funus of the 
■ company in its shares, but the extinguishment ol the capital represented by 
those shares. This is clo irly pointed out by the present Master of the Rolls f 
„ in Hope v. International Financial Society, 4 Cb. D., at p. 340, and by Lord « 
Herschell in 7’?vrc;> V Whitv^ortk, 12 Ap. Ca., at p. ‘i^9. It is impossible, 
f therefore, in our opinion to say that the resolution operated as an investment ''j 
of the company’s funds in its sh ires, and we must, therefore, decide that the : 
I'? holders of such shares weie properly placed on the list of contributories to the , 
extent of so much of the Rs. 250 on each sliare as had not been already paid 
to the company at the time of the winding up. 


ii As to the shares of the issue of new capital, they stand on a different , 
^footing. That issue was admittedly invalid, the resolution to increase the capital . 
* npt having been, cooie to in accordance withusections 4 and 5 of the articles of ^ 
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association,— *th at is, with the sanction of a special resolution of thfi company . 'j 
passed in general meeting,” The shares, therefore, not having been validly > 
issued by the company, •and the invalidity not having been subsequently cured, 
as was done in Sewells case, L. R., 3 Ch. at p. 139, they never became a legal -jl 
part of the capital of the ccsnpany ; and it [160] was, therefore, in the power 
of the conspany by a resolution of a general meeting to sot aside the resolution 
of November 1884, so far as that issue of shares was concorued, and vfllidly 
undo what had been done under tliat resolution.. This was effected by the 
resolution of 19th October 1885. which set aside all that had been done 
under the resolution of 5th November 1884, and virtually ciincellod the shares ''^1 
issued under it. The p6\j^son8 who had taken up these shares ceased then to be 
holders of the shares and became creditors of the company in respect of the 
moneys they had paid on the shares and for which they were credited in the > 

^ company's books in June 1886 ; they cannot, therefore, be regarded as having 
been shareholders in respect of those shares when Lhe winding up commenced. 
This case differs, therefore, from In re Miller s Dale and Ashwood Dale Lime 
Company,^! Ch. Div., at p. 215, where there had also been an invalid increase 
of capital, but whicli had never been undone, and the shareholders who sought 
not to be placed on the list of contributories liad kept the shares which had . 
been invalidly issued for several years and were on the list of shareholders 
when the winding up commenced. 

We must, tliereforo, reverse the orders appealed from of the Court below 
and send back the cases for fresh decisions having regard to the above remarks. 
Costs to abide the result. 

• • Orders reversed. 

NOTES* 

[This was followed in (1895) 20 Bom., f>54 ; see also (1912) U Bom. L. li., 521.] 
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APPELLATE CIVIL. 

The QOth February, 1893. 

Pbesknt : 

Mb. Justice Baylet, (Acting Chief Justice), Mk. Justice Jardine, 
AND Mr. Justice Telang. 


Chunilal Vithaldas (Original Defendant No. 2) Appellant 

versus 

Fuleband ..(Original Plaintiff) Respondent.’' 


, Mortgage— Marshalling of securities-- Notice of prior mortgage 

to subsequent mortgagee— Doctrine of marshalling 
V applicable to mortgages in the Mojussil. 

y Before the extension of the Transfer of Property Act, 1682, to the Bombay Presidenoy. 
whore two properties had been mortgaged to one person, and one of thorn was subsequently 
mortgaged to another person with notice of the former mortgage, 

Held, such subsequent mortgagee had an equity to call for a mai^halling of the securities ' 
\ V in his favour so as to require the first mortgagee to proceed to realise [161] his security in the 
i ;' first instance out of the property not mortgaged to the second mortgagee. Jardine, J,, diss, 

* Second Appeal Ko. 224 of 1891« 'I 
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The Ea]|;lish doctrine of marsballing !i£ securities applies to mortgages in the Mofussil. 

;) Second appeal from the decision of the First Class Subordinate Judge with 
. appellate power at Ahmedabad, in Appeal No. 11 of 1890. 

Baria Pahadbhai Jalumji mortgaged two fields (Survey. Nos. 83 and 895) 
i( to Vitbaldas Bhagvan for Bs. 2,000 by a san-khat dated 15th November 1876. 

After the death of Vithaldaa, his son Ohunilal (di'fendant No. 2) and his 
L grandson (the plaintill) made a division of their joint family property. At that 
I' division the mortgage-debt duo under the Sfin-khat of 1876 was divided equally 
between the plaintiff and Chunilal (defendant No. 2). 

;fv In 1888 Chunilal obtained from the mortgagor a fresh mortgage-bond for 
his share of the debt due under the scin-khat of 1876, and, by this new mortgage, , 
field No. 83 alone was mortgaged. 

V Plaintiff then filed the present suit to recover his half share of the debt ^ j, 
secured by the san^khat of 1876 and prayed for the sale of both the fields ' 
(Survey Nos. 83 and G95) included in the sci>i'kk(it. 

Defendant No, 1 (the mortgagor) pleaded tluit under the second mortgage- 
bond of 1888, which he had executed in favour of Ctiunilal (defendant No. 2), 
the latter had agreed to satisfy the plaiiicifi’s hah* snare of the debt, and that, ^ 
therefore, he (the defendant No. 1) was not liable for the claim. 

Chunilal (defendant No. 2) pleaded (inter alia) that the plaintiff must first , 

‘ proceed against field No. 695, and that, if any part of the money duo to him 
^ remained unpaid, ho might tlien be allowed to enforce his mortgage lien against 
, the other field (No. 83), which was included in his own further mortgage 
of 1888. 

I The Subordinate Judge passed a decree for the plaintiff for Rs. l,467-6and 
> costs to be realised by the sale of naif of each oi‘ the two fields (Nos. 83 and 
695), allowing the remaining half of both fields to defendant No. 2 for tha 
^ portion of the debt due to him. 


(162] On appeal, the Lower Appellate Court was of opinion that the 
' English doctrine of “ marshalling of securities” was nob applicable to mortgages •• 
in the Mofussil, and following Lala Dilawar Sahai v. Dewan Bolahiram, I. L. V 
R., 11 Cal., 258 and Tadigotla Timmappa v. Lakshmamma, I. L. R., 6 Mad., 
385, held that Chunilal was not entitled to compel the plaintiff to proceed . 
first against field No. 695. As a puisne mortgagee he had, however, a right to 
redeem plaintiff's mortgage. 

The decree of the Subordinate Judge was, therefore, varied by declaring that r 
Chunilal (defendant No. 2) had a right to redeem the plaintiff's mortgage on 
payment of Rs. 1,467-6*0 within three months from the date of the decree. On 
failure to redeem as directed, the plaintiff was at liberty to recover his debt by 
, sale of botb fields Nos. 83 and 695. 

Against this decision Chunilal (defendant No. 2) preferred a second appeal 
I to the High Court. ^ ; 

Rao Saheb Vasudev J. Kiriikar for Appellant (defendant No. 2). ^ , 


Ookuldas Kahanda^ Parekk and Nagindas Tulsidas for Respondent 


(plaintiff). ! 

The following authorities were cited in argument : — 

Bam Dhun Dhi^r v. Mohesh Chundcr Chowdhry, I. L. R., 9 Cal,, 406 ; Moro ’ 
Baghunaih v. Balaji Trimbak, J. L. R , 13 Bom., 45 ; Nawab Azimat Ali Khan 
V Jowahir Sing, 13 M. T. A., 404 ; Gossyen Luchmee Narain Poori v. Bicram 
Singh 4 Cal L B., 294 ; Lala Dilawar Bahai v. Dewan Bolakiram, I. L. B., . 
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Euber v. Hari Prasad, P. J. for 1888, p. 35tj; Tadigotla Timmuppa v* Laksh4 
mamma, 1. L. R., 5 Mad., 385; Macpheraon on Mortgages, p. 326; Tagore 
Law Lectures on Mortgages, p. 299 ; Transfer Oi Property Act (IV of 1882), 
section 8 L"*. 


1st August 1892. Jardjne J. : — Defendant No. 1 mortgaged his two fields 
Nos. 83 and 695 to Vithaldas for Rs. 2,000 by a^^sankhat. After the death of 
Vithaldas, his heirs, the plaintiff and defendant No. 2, divided interest of the 
mortgagee between them, taking in moieties, each moiety being, like the 
mortgage itself, secured on both the fields mortgager!. Afterwards defendant 
tl63J No. 2 obtained from defendant No. 1 (the mortgagor) a fresh mortgage for 
his moiety of the debt ; and for this fresh mortgage the field No. 63, and not the 
field No. 695, was made security. When the present suit was brought by the 
plaintiff to recover his moiety of the mortgage- debt hy sale of the two fields, 
^defendant No. 2 called evidence to prove that tiie plaintiff had relinquished in 
his favour his right to proceed against No. 83. The lower Court of appeal has 
found, on the facts, that there was no such relinquishment. 


The case differs from those for which the 81st section of the Transfer 
of Property Act (IV of 1862) will make provision when that Act is extended 
to this Presidency, as it only applies the equitable rule of marshalling to cases 
where the subsequent mortgagee is without notice ()f the prior mortgage. This is 
the rule as stated in the second volume of Fish(3r on Mortgage from Lanoy v. 
Duke of Athol, 2 Atk.. 444. As Chunilal had notice of the original mortgage, 
the case of Khetoosee Gherooria v. Batiee Madhub Doss, 12 Cal. W. R,, 114, is 
in point. There, after suggesting a queere whether the doctrine of marshalling 
securities should be introduced into India.'tiie learned Judges declined to apply 
it in the case before them. 

It is said at p. 491 of Maepherson on Mortgages (7th Ed.) that there does^ 
not appear to be a case in which the doctrine of marshalling has l)eon applied to 
Mofussil njortgages. The ease does not resqmblo Moro HaghUnath v. Balajt 
TrimSak, I. L, R. 13 Bom., 45, whore equity was applied, because tlie mort-, 
gagee had himself become interested in the equity of redemption. In the case 
of Tadigotla Timmappa v, Lakshmamvia, 1. L. R., 5 Mad., 385, the Court 
refused to apportion the debt, holding that the mortgagee was at liberty to claim 
that his security shall not be divided against his will. In Indukuri Rama 
V. YerraniilU Suhbarayudu, I. L. R , 5 Mad., 387, the Court declined to 
deprive him of his legal rights. The English doctrine of marshalling is limit- 
ed to cases where it, will not prejudice the mortgagee's rights or improperly 
control his remedies, in the present case tlie [164J maxim “ sic utere tuo ui 
alienumnon Uedas," on which Story in his Equity Jurisprudence, section 633, 
bases the doctrine, does not apply in derogation of rights, as defendant No. 2 at 
the time of the partition or afterwards might have made arrangements with 
the plaintiff. 

I am of opinion that the lower Court of Appeal was right in declaring that 
the plaintiff might recover his mortgage-debt by sale of both the fields, and that’ 
the appellant, defendant No. 2, has no good reason to complain about the decreetj 
made, which I would, therefore, confirm with costs. 

*£ See. 81 : — If the owner of two properties mortgages them both to one person and theu,:^ 
mortgages one ot the properties to another person who has 
Marshalling securities. notice of Ihg former mortgage, the second mortgagee is, in th^| 
absence of a contract to the contrarfr, entitled to have thede^| 
of the first mortgagee satisfied out of the property not mortgaged to the second mortgagee 
far as such property will extend, hut not so as to prejudice the rights of the first mortgage^! 
or of>ny other person having acquired for valuable consideration an interest in either properi^,|l 
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But as I have the misfortune to differ from my learned brother, we refer 
the appeal, under section 575 of the Code, to the Acting Chief Justice. 

1st August 1892. Tblang, J.: -The question which arises for decision in 
this case, on the facts found by the Court below, is whether when two properties 
are mortgaged to one person, and one of those properties is subsequently mort* 
gaged to another person with notice of the former mortgage, such second mortga- 
gee has any equity to call for a marshalling of the securities in his favour, so as to 
require the first mortgagee to proceed to realize his security, in the first ins t gin oe 
out of the property not mortgaged to the second mortgagee. The Subordinate 
Judge with appellate powers Inis decided, that the puisne mortgagee in this case 
has no such equity, relying on the decision in Lala Dilawar Sahai v. Deivan 
Bolakiram, I. L. R, 11 Cal., 258. In that case, however, the subsequent mort- 
gagee’s contention, which was negatived by the Court, went a good deal further 
than the contention wo have to deal with, for there as the Court points out, the 
defendants contended that “ the plaintiff is not entitled to a drclaration that 
the property is liable to attachment and sale, unless he has shown that 
he has exhausted the other property The decision there consequently does not 
govern tlio present case. In the course of the jurlgment, however, reference is 
made to a case before Lord Chanceil r SogDEN, in wliich ho pointed out, 
that while there might hi^ a difficulty in wt'rking out a subsoquont mortgagee’s 
equity in England, wdiero the prior mortgagee has “ a nglit to compel 
[ 168 ] the debtor to redeem, or he may fort^ciose," it might be done in Ireland, 
** where the decree is ordinarily one not for foreclosure hut for sale, ami the 
mortgagee would bo entitled to no more than his money, and the Couit would 
deal with the surplus in such manner as it might think fit.” This opinion of 
Sir E. SUGDKN is of very special authority in this Presidency, where, as 
WesTROPP, C. J., has laid down, the ordinary docree on a mortgage ought to 
be, as in Ireland, one, not for foreclosure, but for sale, and where the 
mortgagee is only encitlod to liis principal, interest and costs -- Gawpai v. 
Adarji^ I. L. R., 3 Bom., 312. 

The learned Subordinate Judge relies also on two other authorities. The 
first of these — Tadiqotla Ti}uino.ppa v, Lahshniainvia, I. L. R., 5 Mad., 385, — 
appears mainly to have turned on an entirely different question than the one 
before us, namely, the qu( 3 Stion raised by the claim of the defendant there to 
split up the mortgage security, and pay onl> a part of the whole mortgage 
money propeu-tionato to the siiaro of the mortgaged property purchased by him. 
This the Iligli Cuuit did not permit. Besides, the question there was apparently 
raised when the plaintiff' had already sold and himself purchased the propert;^ 
on which ho and the defenchint both had a claun. That wars a period wdieii 
it would ho too late to raise any question of marshalling. In the other 
case, too, it would appear that the attempt of the party who stood in the 
; position of a puisne incumbrancer was, in the language of the Court, to 
/"deprive” the prior incumbrancer" of fiis legal rights,” and to affect the 
interests of third parties which had been created in the course of their euforoe- 
:;l 9 Qerit. For there, toc^ the prior incumbrancer had sold the prov)erty to a 
>^tranger. And before the sale no question of marshalling had been raised at all. 

It is well established in England, that the rule of marshalling will not be 
fapplied in favour of a siihseqmint incumbrancer when that will either really 
^prejudice the rights of the prior incumbr incer or the rights of third parties (2 
.W. and T. Leading Cases in Jirputy, pp. ill — 8 ). And the cases now referred 
: to were clearly well decided, according to that principle. Mr. Gokuldas, for 
the respondent, also relied on the case of [l 66 ].Ga 2 /a Prasad v. S^alik Prasadt 
si, L, R., 3 Alh» 682. But it is difficult to say from the report what the real 
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decision of the Court was on the point now «nder consideration. PeabSUN, J., ^ 
w^s evidently in favour of marshalling so far as to direct that the plaintiff 
should first try to recover his amount by the sale of the property in the hands 
of the mortgagor, before he proceeded against the properties in the hands of the 
mortgagor’s alienee^, the seeond, third and fourth defend ants --all of whom 
he placed cvi the same footing. It is not clear froinlho judgnujnt of OLDFIELD, J., 
that he took the same view as regards the second defendant. Hut STRAIGHT. J. 

(p 695, and see again p. 697) says that “the points upon whicli the difteionce 
of dpinion has occurred between mv two honourahle colleagues relate to the 
claim of the plaintiffs as against defendants Nos. 3, 4” v\}'o wore prior mort- 

gagees as well as subsequent purchasers, while the second defendant’s only 
title was under a sub.sequent purchase. It is bo he remarked, further, with 
reference toone*of the points made in that case, and which wt>uld have a bearing 
^on the case before us, that the property sold to the ])laintiff was sold, as Sir C. 
Sargent points nutm More Liaqhunath v. halaji, !. L. Ji , 13 Bom , 45, by a 
pnvate sale, — that is, as 1 understand, not by a sale for realizing the mortgage 
security ; and, therefoie, it wa's held, and il T may say so rightly held, that the 
defendants had no equity to compel tiio plaintiff’ to proceed to sell that property 
as it it was still iiahle to the mortgage. By the transaction of sale that property 
had become discliarged from the mortgage Hen heforo the second defendant liad 
anything to do with any ot the properties of tiie mortgagor, tlie first defendant. 

If, then, the cai^s relied on are inapplicable, the question again arises, 
whether there is any such equity in favour of the .subsequent iriortgagee as is 
here claimed. In England, the doctrine is broadly laid down that such an 
equity exists. The cases go hack ultimatolv*to a ilecision of Lord HakdwicKE, 
who laid it down that “if a person who ha.s iwo real estates, mortgages both 
to one person, and afterwards only one estfite to a second mortgugeo, who had 
no notice of the first, t.he Court, in order bo relieve the second mortgagee, 
has directed the first to take [167] his satisiacbion out of that estate 
only wLiich'is not in mortgage to the seconil mortgagee, if that is sufficient 
to satisfy the first mortgage, in otder to make room ior the second mortgagee, 
even though the estates descended to two different persons'’, 111 Wliite and Tudor ' 

Ed.), p. 102.] And the note of Mr Tudor points out that that statement 
of the doctrine is correct, except that the absence of notice is not an essential 
condition for its application. It is unnecessary to discuss, in detail, the 
authorities there leferrod to. They seem to bear out the view expressed, and in 
Aldrich V. Cooper, 2 White and Tudor (6tli Ed.), p. 82, Lord Eldon nowhere 
refers to notice as in any way entering into the consideration of this equity. 
Further, it seem.«» reasonable that this equity should be enforced, both in cases 
of notice and of no notice, because to refuse so to enforce it would have the 
effect not only ot enabling the first mortgagee to disappoint a subsequent 
mortgagee -which is what the English cases say equity will seek to avoid — but 
also of frequently enabling the mortgagor to defraud such subsequont moi tgagee. 
This result must generally follow, unless the help of anotiiei* doctrine of equity 
is called in, and the subsequent mortgagee is allowed to stand as a creditor 
against, the other property although not mortgaged to him, as, for instance, ia 
done in those cases mentioned in the judgmont in Aldrich v. Cooper and in the ' 
notes to that case, where the Crown taking mortgaged property under an ' 
extent, other property of the mortgagor nob mortgaged, but against which the - 
extent might have been enforced, is ftreated in equity as i{ it was subject to the ] 
mortage/ ^ ]. 

• Compare the hint thrown out oh a similar point in the judgment in XJdaram v. 




It must be admitted, that under the Transfer of Property Act (IV of 1882) 
this equity is by section 81 made subject to the puisne incumbrance being 
without notice. But as the Act is not applicable to, this case, we are not at 
present hound to adopt that rule as there laid down, and we may, I think, 
properly follow the rule laid down in England, whjoh is not in any way unfair 
to the substantial claims of the prior incumbrancer, and which [1681 avoids an 
injustice and possible fraud upon the rights of the puisne incunihrancer. 

It is true that in Khrtoo^ce Cherooria v. Banee Madhub Doss, 12 CaL 
W, R., 114, the High Court of Calcutta made soma remarks expressive of a doubt 
as to whether the equitable doctrine of marshalling should ho applied in this 
country. Tliese remarks, however, were naerely made obiter, and were not 
intended to be decisive on the point. On the other hand, I think the doctrine ,, 
is one of justice, equity and good conscience, and I see no objection to its 
application within due limits. And it may be pointed out, that tho doctrine ^ 
has, in lact, been already applied by this Court, even in oases of partition of r' 
Hindu family property — cases which the Courts are bound to decide according 
to Hindu law pure and simple. A purchaser or mortgagee for value of the share 
of an individual co-parcener in joint family property, even with notice that 
he is buying such a share, has been hoid entitled to have the family property J 
marshalled in his favour, so far as that can be done “ without doing injustice 7 
, to prior incumbrancers or co-parceners."'^ This decision can only rest, 1 think, , 
on the equity administered by tlie English Courts, as above explained, and 
must have been adopted to avoid the possible fraud to wliich I have adverted. 

In the present case, there is no finding or proof or even allegation that any ' 
injury may be occasioned to the defendant by his having to sell, in the first 
V in&u .nce, the property \vhich is not mortgaged to the piaintitf. 1 am, therefore, 
i; of opinion that the Judge below was w^rong in refusing to give the appellant 
I; the relief wliich he sought, except in so far as ho claimed to redeem the^ , 

' respondent's mortgage. To tiiat relief he was. no doubt, entitled. But he was 
also entitled, I tiiink, to a decree declaring that, in tfio event of tho appellant's 
failure to redeem as provided by tho Subordinate Judge's decree, the plaint- 
iff would bo at liberty to sell tho property mortgaged to him, but sub- , 

L ject to the proviso that he must first sell the field No. 695 which is not 
' mortgaged to the appellant, and only proceed against the other field in the 
[169] event oi the proceeds of the first sale not being sufficient to satisfy t^^d 
;• amount of his decree. ' 

The Judges having dittered in opinion, the case was referred to tho then 
, Acting Chief Justice (Bayley, J.) and was argued before him on the loth 
December 1892. 

Rao Saheb Vasudeo J. Klrtikar, for Appellant (Defendant No. 2) : — The , 
S', question is whether, when tba subsequent mortgagee has notice of a prior 
iX/ mortgage, he has any equity to require the prior mortgagee to proceed in the 
first instance against such of tho mortgaged property only as is not comprised 
T; in the subsequent mortgage. We contend that although we had notice we 
! ' have a right to call lor a marshalling of the securities in our favour. The 
I:doctrine of marshalling applies in India. The following authorities were 
'/referred to : — Moro Haghunath v. Balaji, I. L. R., 13 Bom., 45 ; Nawab Azimat 
):Ali Khanv. Jowahir Smgh, 13 Moo. Ind. Ap., 404; Name Tara Naikinv, 
f AUarakhta Soomar, 1. L. R., 4 Bom., 573 (note) ; Story’s Equity Jurisprudence, 

" 634 (a); Ghoae on Mqrtgages, p 299 ; 2 White and Tudor’s Leading Oases (6th. 

■ Ed.), p. 109; Reym an v. D ubo is, L . R., 13 Eq.,. 158 ; Hughes v. Williams, 

Wemnaji v. Atmaram, P. J., i883, p, 337 ; *see Mayne'ti Hindu Law, pi, 329^ 
\kaiwfna y* Mura Labai, I. L« Rm 13 Mad., 276, 
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3 Mao. and 6., 683 ; Liverpool Marine Credit Co. v. Wilson, L. R., 7 Oh., 507 ; 
I'ldd V. Lister, 3 DeG. M. and G., 857 ; Bishonath v. Kisto Mohun, 7 Cat. W. R., 
483 ; Mussamat Nowa Ropwar v. Sheik Abdul Ruheem, G&l. W. R., 1864, p. 374 ; • 
Nanabhat v. Lakshman, P. J., 1877, p. 83. 


Ooould(}s K. Varekh, for Respondent (Plaintiff) Wo contend that in India ■ 
the doctrine of iJkrshalling securities has not been adopted where the sulisequent 
mortgagee has had notice of the prior mortgage. In tliis case there was notice 
— Ltala Dilawar Sahai v. Dewan Bolakiram, I. L. R.,' 1 1 Cal., 258 ; Tadigotia 
Timmappa v. Lakshmamma,!. L.R., 5 Mad., 385 ; Indukun Raniav. Yerramilli, 
tbid., 387 : Fisher on Mortgage (4th Ed.), p. 667 ; Lanoy v. Duke of Athol, 2 
Atk., 446 ; Rodh Mai v Itam flarakh, I. L. R., 7 All., 711. 


[170] Rto Saheb Vasudeo J. Kiritkar in reply : — In the case of Nanabhat 
•V. Lakshman, P. J., 1877, p H3, there was notice, yet marshalling was allowed 
— loolsec Ram v Munnn ttalL, 1 Cal. W. R., 553. 

Cur. adv vult, 

^Oih February 1H93 Bayley, C. J (Acting) : — The question for decision 
^in this appeal is, whether when two properties are mortgaged to one person, 

' and one of them is subsequently mortgaged to another person with notice of 
the former mortgage, such second mortgagee has any equity to call for a 
marshalling of the securities in his favour so as to require the first mortgagee 
to proceed to realise liis security in the first instance out of the property not 
mortgaged to the second mortgagee. 


The first mortgage was dated the 15th •November 1876. By section 81 of 
** The Transfer of Property Act, IV of 1882” this equity is made subject to the 
second mortgage having been made without*notico of the fornup’ one, but that 
section has no application to this case, as the Act was not exrended to the 
Bombay Presidency until the 1st January 1893, (Notification, dated the 27th 
October 189^, by the Government of Bombay) 

Although it is said in Maepherson on Mortgages, page 491 (7th Ed.), that 
there does not appear to be any case in w'hich the doctrine of marshalling has 
boon applied to Mofussil mortgages, and although a doubt \vas expressed by 
the High Court at Calcutta in 1869 as to whether the doctrine of marshalling 
of securities ought to be introduced into India, and thereby (as the Court said) 
to interfere witli the legal rights of parties — see Khetoosen Ghcrooria v. Bailee 
Madhub, 12 Cal. W. R., 114, — I entertain no doubt that such doctrine has been 
60 introduced. 


In two cases which came before Mr. Justice CouCH and his colleagues in the 
■ High Court of Bombay in 1865, viz., Dada v. Babaji, 2 Bom. H. C. Rep., at p. 38, 
and Webbev. Ltisirr, 2 Bern. H. C. Rep. at p. 55, it was held that although the 
English law is not obligatory upon the Courts m the Mofussil, they ought, in the 
absence of special law anil usage, in deciding a case accordingto “ justice, equity 
and good conscience” (Regulation IV of 1827, section 26),*to be guided by 4]ie 
principles [ 171] of English law applicable to a similar state of circumstances. ' 
The Courts, however, will not, in such a case, apply rules of English Jaw, which, ^ 
though well established and binding on English Courts,, are yet so special in their 1 
nature and origin as to be inapplicable to the different circumstances of ibis : ^ 
country, and accordingly the Court of First Instance (Ordinary Original Civil i 
Jurisdiction) refused to apply the rule in Shelley's case to an agreement by the 
members of a Parsi family relating to an estate in the Island of Saisette, in ; J 
|||he Mofussil of this presidency — see Mithibai v. Limji Nowroji banaji 
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others, L L. R., 5 Bom., 506, a decision which was aflSrmed in fche Court of 
appeal (I L. R , 6 Bom., 151)— hot»h Courts holding that such well-ostahlished 
rule was a law ot property or tenure basod on feudal cotiaidorations and was 
unsuitod to the circumstances of India. It is unnecessary for me to point out, 
in detail, what Mr. Justice Tklang has already done, and I venture to think 
correctly, in his judf^niont in this case, that the aubhoriti^ relied on by 
Mr. Goculdas K. Parokh, the pleader for the respondent (originJi plaintiff in the 
Court below), are inappIicaiJo and may be distinguished from tlie present case. 

1 am of opinion tOfit there la such an equity in favour ot the subsequent 
mortgagee (the present appellant) as is claimed on his behalf. In the argument 
before me I did not understand it. to he denied that the doctrine of marslialling 
had been applied in the Courts in India, but it was urged tli.it it bad not been 
carried further than that it is applicable where the second mortgagee had no, 
notice of t!iO tirsb mortgage. No doubt in the case before Ijord IIaUDWICKR • 
(Lanoff V. Tilt'. Duke of Athol, ^2 Atk. at p. 146), reference is made to the second' 
mortgagee having no notice of the first mortgage, but stihsequeiit decisions pay ’ 
no regard to the aljsence of such notice, and do not refer to rmtice as in any 
way entering into tJio consideration of this equity. In th (3 note in Tudor’s 
Leading Cas(3s in Equitv, Volume 2, r igo 109, (6th Ed., 1886) Mr. Tudor says^^ 
that it seems to he unrnitoriai vvhether the second mortgagee has notice of the 
first mortgage or not In thti leading case of AldnrJi v. Cooper, 8 Vosoy., 381, 
decided hy Lord Chancellor Eldon in 1803, lie says (p. 388) ‘ Jf a party lias 
two funds, a per-[l72 json having an interest inoD(3 0 Dly ha-^a right m equity to 
compel the former to resort to the other if that is necessary tor the satisfaction 
of both.’ Seu also at pige 394 the j.nstanc 0 s he gives of the rule that a person 
h' *ing a double fund shall not bv his option disappoint another who lias only 
one. In linldwiu v. Befcker, 3 Dru and Wa> , 173, the Ijord Oliancellor of 
Ireland (Si.* Eow.Uili SuoPl^N, afterwards L(>ri 8 t. Lkonauds) states the rule ' 
without any quahlication I hi says: ’ Tlie rule of law’ is perfe<3Clv settled. If 
there ar(3 two creditors who nave , taken securities for their re‘*p(jctive debts, and 
the security of the first cn 3 ditor ranges over two fundfi, while the security of , . 
the other is confined to one of tho.so funds, the Court will arrange or marshal 
the assets, so as to tlno.v the person who has two funds hahlo to liis demand 
on that which is not liable tu the debt of the seconrl creditor ’ In Gibson v. 
Scaqrun, 20 B sav., 614, two properties X and F wore mortgaged to A, and 
afterwards X w.i« mortgaged to H. The Master of the RolLi liuld that B W...9 
entitl ’d to have Mio securiti(3'. marsliallcd so as to throw mortgage, in the 
firr^t instance, on ust ito Y. Sec also He Mowers Trusts, L. U., 8 E(i,, 110, to 
the same effect. 


The leiriied pleader for the appellant, Rao Sahel) Vasudov Jagannath 
^ = Kirlikar, citu i two passages mi Ghoso’s Tagore Lectures lor L875-76, page 299,*^ 
where it, is stated that the iloctriiui of marshrJling had boon adopted by the 
Courts in India as a rule founded in equity and good conscience, and that 
f'V' although in -loine of the earh.^r case«> it was laid dowm that rnaisliaHing could 
be insisted on h\ an incuiuhi .iricor with notice of the prjor mortgage (Lawo?/ 
f V, The Duke of Athot, 2 .\tk , at p. 446/, the rule was considered too narrow, and 
that the distinction had sinco hjori ahoWnhod (Gibson v. Seagrim, 20 Beav., 614; 


Tidd V. Lister, 10 Hare., 140 at p. 157), The appellant’s pleader relied upon a 
decision of MliLVlLP and Kkmkall, JJ., in Nanabhal v. Lakshman, P.J, for 1877, 
p, 83, as a case of marshalling with notice of the first incumbrance. As it is 
difficult to collect what are I'le facts of the case from that report, I have examin- 
ed the record and the notes of the argument in Mr. Justice Melvill'S note book. 


From [178] these it appears that Lakshman (original defendant No. 1) on 3rd 
January 1868, mortgaged curtain trees on his land toNanabhat (original plaintiff^;; . 



PULCH&ND 1893 j 


lX.R. 18 Bom, 174 

tp secure Rs. 150 fchen borrowed, payable in two years. 'The suit was brought , 
on the 3rd January 1876, to recover the above sum, and a like sum for , 
interest, or to recover possession of the mortgaged trees. The mortgage bond 
had been registered jn Book I relating to immoveable property. Nanabhat in. 
Suit No. 51 of 1870 sued Lrfkshman for Rs lOCk and on Mie 15fcli March 1870, 
obtained decree, attached the field and trees, besides other property. A pro- 
hibitory order of 23rd January 1871, published on tho 11th February 3B71, 
expressly montioriod the mortgage. On the 6th July 1871, the firoperty was 
purchased by Vishnu Gopal, who, on the 6th Septeruhor 1871. sold to Nara^an, 
father of Vaman (original defendant No. 2). Tho Suhoidinate Judge iound 
that the bond was proved, that the plaintiff had not possession {*f th(j mortgaged 
trees, atid only decreed that plaintiff should recover Rs. 300 Irorn Lakshman, 

, and dismissed tRe claim against Vaman, laying his costs on plaintiff. The 
^District Judge confirmed tlie decree with costs. 

The plaintiff appealed to the High Court on, amongst others, the follow- 
^ ing grounds : — (1), that the lower Court had erroneously held that the mort- 
gaged property {viz,, 9 mango and 20 babul trees) was moveable property ; (3), 
l^that the lower Court erroneously hold that the appellant’s lien upon the trees 
Wipvould not follow the trees into the hands of the purchaser at a Court sale, who 
had purchased the trees with full notice of the mortgage lien ; (i), that tho 
judicial sale of the trees having been clearly made subject to the mortgage lion, 
the purchaser was hound to pay the mortgage amount on the trees. 

For the appellant it was argued before Melvill and Kemeall, JJ., that 
registration was sufficient notice, and that, ^at any rate, the auction-purchaser 
was bound even if tho sale had not been made expressly subject to the mort- 
^gage. On the other side, it was contendod that the land was not mortgaged, 
only the trees, and that by Act XX of 1866 standing tinihur is mo veal Jo property, 
and that plaintiff ought to recover his dobt from the whole moveable property. 

[174] Tho Court delivered the following ^idement: — 

' If* notice be necessary, in order to affect a purchaser at a Court sale, the 
registration of the plaintiff’s mortgage bond w^as sufficient notice. Vishnu 
Gopal purchased both land and trees at the am tion sale, and if ho had’ sear chedij 
the register, as ho was bound to do, he would have ascertained the existence 
of the plaintiff’s lion on the trees by virtue of liis mortgage bond, which was 
- registered in Book 1 relating to immoveable pioperty. Cndor these circum- 
stances, we consider that the plaintiff‘’8 hen upon the mortgaged property 
remains valid, though in execution lie should be obliged to proceed, in the 
first instance, against any portion of the mortgaged property which may remain 
fyin tho liands of tho mortgagor before be proceeds against an> of the property 
'held by the defendant Vaman. If the defendant Vaman or bis father has^ 
made away with any of tho trees, he is liable for their vaine, which must be 
ascertained at the time of the execution. Wo amend tlie decrees of the 
Courts below, atid award the plaintiff’s claim for Rs. 300, and direct that the 
same be recovered trom tho defendant Lakshman personally, or from the 
. mortgaged property, and also from the defendant Vaman personally, to the 
extent of the value o( any of the mortgaged tiees which may have been cut 
down after tho land came into the possession of his father Narayan. Costs 
on defendants throughout.” 

It will thus be seen that the High* Court considered th^fc the plaintiff 's lien 
upon the mortgaged property remained valid, though in execution be should 
be obliged to proceed, in tho first instance, against any portion of the mort- >; 
gaged property which might rem*ain in the hands of the mortgagor before be 

of the* property held by the defendant Yam^n^rrth^i 
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iSr it oorapellod the plain tifif to proceed aj^ninst hivS mortgagor and such moi^li- 
gagor s property before he proceeded against Vaman, the son of Narayan, who 
had purchased from Vishnu Gopal the auction-purchaiser. The Court in that 
manner arranged or marshalled the assets available for the satisfaction of the 
original mortgage lien of the 3rd January 1668. 

In the present case, as pointed out by Mr. Justice TelaNG, there is no 
finding, or oven allegation, that any injury will be occasioned [I 78 j to the prior 
incumbrancer by his having to sell, in the first instance, the field which is not : 
mortgaged to the appellant. 


For the above loasons, I am of opinion that the view taken by Mr. Justice ; 
TblaNG is the correet one, and I concur in the foiln of the decree which he 
proposes should bo made. Appellant to have liis costa throughout. 

Decree varied. 

NOTES. yt ' 

I This was followed in (1896) 22 Bom., 304,] 
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APPELLATE CIVIL. 

FULL BENCH. 

The 23rd Fehruaru, lb93. 

Present ; 

Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Candy and 

Mr, Justice Fulton. ’ ; 

Shantappa Chedambaraya Auction -purchaser 

Subrao Ramchandra Yellapur Decree-holder 

Rayapa Shivapa Sheti Judgment-debtor.* ' ; 

Stamp — '^tamp Act {I of ib79)y Sch. /, Arts. 16-21 — Decree — Execution — Sale 
of property subject to mortgage— Valuation of property sold — Computation 
of purchase-money — Certificate of sale — Vroclavuation of sale -Mort- 
gages noted in proclamation of sale— Civtl Procedure Code 

(Act XIV of 1H82), Secs. 282-287. , | 

Mortgages noted in the proclamation of sale as claims upon the property sold, should;; 
not bo entered in the ■■‘ortihcate of sale, or be computed as part of tjie purchase-money, unless ,< 
they have been admitted by the parties, or ostabii^hed by docroo, or unless they have been 
declared, under section 282 of the Civil Procedure Code (Act XIV of 1882), to be charges on 
the property, and the Court has seen fit to sell it subject to them, but they should ba entered . 
in the oertifioato and ccunputod as part of the purchase- money if they have been thus admitted 
or established, or if they have boon declared undoc 'section 282 of the Civil Procedure Ood^. 
(Act XTV of 1882), atfii the sale has been held subject to them. ' 

Claims admitted by parities or ostablished by the decree of a Court should be entered in/ 
the proclamation of sale as ohargea upon the pniperty, though they have come to thei 

•Civil Boferenoe. No. 16 o» 1893, , ^ /ti 

6J^| 
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Knowledge c^ the Court in an enquiry under section 287 only, and have not been made tliic 
i^bjeot of an order under section 287 of the Civil Procedure Code (Act XIV of 1882), 

This was a reference jnade by Rao Saheb H. S. Phadnis, Subordinate Judge 
of Kumta in the Eanara District, under section 49 of the Stamp Act (1 of 1879) 

, ahd section 617 of the Civil* Procedure Code (Aat XIV of 1882). i 

[1763 One Subrao Raiucbandra Yellapur obtained a decree against RayapOi 
Shivapa Shetti and in execution attached and sold certain property subject to 
foujr different mortgages. The property was purchased at the Court sale by 
^pSone Shantappa Chedambaraya, who was the holder of one of the four mortgages.^ 
He applied for a certificate of sale, and relying upon the decision in /?i re Bam* 

^: hrishna, I. L. R., 9 Bom., 47, contended that his rnurtgage and one of theothet 
^Cthree fnortgage^s should not be inserted in the cortiticato of sale and computed 
pas purchase-money, as they had not been admitted by the parties or established 
l;,by the decree of a Court. The Subordinate dudg.?, being of opinion that the 
decision relied on was irrooonciloablo with the ruling in Ska Nagindas 
Halalkore Nathwa, I. L R., 5 Bom., 470, referred the following questions : — 
t “ I. Should not the mortgages speoilically noted in the proclamation of 
|sale as being charged upon tlie jiroperty sold, he so entered in the certificate of 
pale, and be computed as part of the purch ise-inoney ? 

“II. Should claims admitted hy tlia partifis, or established by the decree 
a Court, be entered in the proclam ition of sale as charges upon the property . 
|to be sold, supposing, they have come to the knowledge of the Court in an . 
inquiry made under section 287 only, but are not covered by an order under 
I section 282 ? " , . ^ 

Ij. The opinion of the Subordinate Judge on the first question was in the 
;^affirmative and on the second in the negativja. | 

There was no appearance for the parties. 

The reference was decided by a Eull Bench consisting of SaRGKNT, C. J,, 
and Candy and Fulton, JJ. , 

JinJ^ment : — We think tliat the first question, put by the Subordinate ; 
Judge, should be answered hy saying that mortgages, noted in the proclamation i 
of sale as claims upon the property sold, should not necessarily be entered in ' 
the certificate of sale, or bo computed as part of the purehaso-money, unless ^ 
they have been admitted by the parties, or established by decree, or unless 
they have been declarod, under section 232 of the Civil Procedure Code, to be 
charges on the property and the Court has seen [177] fit to sell it subject 
, to them, but that they should bo entered in the certificate, and computed as , 
• part of the purchase- money, if they have been thus admitted or established, or 
if they have been declared, under section 282 ol the Civil Procedure Code, and .. 
I^ the sale has been held subject to them. 

I' As regards the second question, we consider that claims admitted by the 
; parties, or established by decree of a Court, should be entered in the proclama- 
iition of sale as charges upon the property, though they have come to the < 
.knowledge of the Court in an enquiry under section 287 only, and have not 
been made the subject of an order under section 282 of the Civil Procedure Code. ; 

Order accordingly. I 


NOTES. . 

(The Amending Act, 1894, oiiacced that nothing in sec. 24 should apply to a certificate 4 
of sale mentioned in the corresponding Article 16 ; the word ' only ’ was added after the word 
' parcha^e-momy * in the second column of that Article. These provisions are repeated inji 
the Stamp Act, 1899.1 * * M 
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|; APPELLATE CIVIL. 

!>' 

i The 27th February, 1893. 

f.: Present ; 

i ^ * 

I Sir Charles Sargent, Kt., Chief Justice, and Mr. Justice Eatlby. 
Parvatii and another, minors (Original Plaintififs) Appellants 


Ganpatrao Balal and others (Original Defendants) Respondents.’* . 

f Hindu law — Joint family — Manager -Gift by manager of pqrt of farhily 

property — llUgiUmaU* daughters — Maintenance— -Gift — Alienation of | 
family property— “ Dasiputra ” (son of a slave.) j 

Ramchatidra, the manager of an tindivirlod Hindu family, gave certain shares in a'| 
spinning and weaving company, which had been purchased out of family funds, to Ganesh',^ 
for and on behalf of the plaiiiLiffa. who were Ramchaudra’s illegitimate daughters. After the -^ 
death of Ramchandra and Ganesh, Ramchand a*s illegitimate daughters sued the survivingj 
members of the family for a declaration that the share.s belc nged to them, and that they had^] 
a right to have them transferred to their names in the company’s books, 

Heldt without deciding whether illegitimate daughters are entitled to simple maintonanoe^ 
from the family property, in any case, Ramchandra, as manager, could not alienate the It 
shares for that purpose, as there were no emergent circumstances requiring it. 

Appeal from the decision of L. GT Fernandez, First Class Subordinate Judge | 
of Poona, >? 

The plaintiffs were the minor i I legitim ate daughters of one Ramchandra|| 
Ganesh, deceased. They sued the defendants, who were the legitimate sons of * 
Ramchandra, for a declaration that [178] certain shares in the Morarji Goculdas , 
Spinning and Weaving Company belonged to them, and that they hai} a right; 
to have these shares transferred to their names in the books of the company. 

They alleged that the deceased Ramchandra in 1876 had given these shares^; 
to one Ganesh Bapuji for and on their behalf ; that be had intended to transfer, 
them into the name of one Ganesh Bapuji Marathe, who passed an agreement^ 
to the plaintiffs that he held the shares for them and on their behalf, and that | 
the company declined to transfer the shares to the plaintifls’ names owing to.! 
the defendants’ opposition. They prayed, therefore, for tlie above declaration" 
and for an injunction restraining the defendants from interfering vvith tnel 
plaintiffs’ rights and from drawing the dividend on the said shares. ^ 

The defendants Balvant, Sadashiv and Ilari, sons and representatives of,;j 
the deceased Ramchandra Ganesh, pleaded (inter alia) that the suit was tim©-| 
barred, that Ramchandta was not competent to alienate the shares, which had,^ 
been purchased out of the family funds, and that the gift being incomplete wasf 
invalid. , | 

At the hearing it was proved that the family was joint, and that the sharest 
had been purchased out of the family funds. Qanesb Bapuji bad died in 1880,^^ 
The Subordinate Judge disallowed the claim, holding that the gift to the 
plaintiffs was ^ot proved, and that the donor Ramchandra had no authority tlc^ 
make the gift. In his judgment ho ^aid : — & 

The facts which have been proved beyond all doubt are these : — That thaf 
defendants* fatnily was joint ; that the shares in dispute were purchased withl‘ 
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the ancestral funds belonging to the joint family by Eamchandra ; that the sau 
Bamohandra attempted to make a gift of these aharos to Ganesh Bapuji 
that he wrote to the secretaries and treasurers of the Morarji Goculdas 
, Spinning and Weaving Company to transfer those shares to Ganesh Bapuji’* 
name, which they* refused# to do owing to the defondauta ’ objections; that 
Ganesh B&puji brought a suit claiming those two shares as his ; that the costs 
)V of that suit were defrayed by Chimina, the plaintiffs’ guardian ; that 
i [179] Ohimma herself claimed the shares from thy company as hors. These 
facts undoubtedly disprove the assertion that the shares wore given in gift to 
§ the minor plaintiff's as alleged by them. It is for them to prove their assertion 
that these shares were given to them as alleged, and that tlio gift was completed 
11 by thcinecea-ary formaiitiaa. These the plaintiff's have clearly failed to prove. 

f Were it otherwise, the shares wero purchased with joint ancestral funds by 
^ Bamohandra. Hence ho cannot make a gift of those shares as against his 
I' co-owners, who not only did not give their consent, but actually repudiated 
iv the transaction. 

f' 

!■' 

I The plaintiffs appealed. 

I Inverarity (with Balaj Abaji h hag a oat ) i or the Appellants (plaintiffs): — 
£,The management of the family property was in the hands of Bamchandra, 
who purchased the shares in dispute m his own name in or about November 
I 1875. In the year 187/1 he was ill and desired to go on a pilgrimage to Benares, 

I'' where his father Ganpatrao was then living. The plaintiffs’ mother Gbimrna 
V had been Bamchandra’s mistress for several years, and prior to his going to 
Benares he desired to make provision for the plaintiffs, who are his illegitimate 
> daughters. He had a separate account in^tho family books, and he debited to 
himself the price of five shares and credited it in the accounts of the lamily. In 
fact, he bought five shares from the family estate. Out of thorn he gave two to 
Ganesh Bapuji orally upon a secret trust ^in favour of his daughters (the 
plaintifjsj. * In the year 1878, Ganesh passed an agreement in favour of the 
plaintiffs with respect to the shares. The Subordinate eiudge has held that 
agreement to be proved. The question as to the gifu has arisen in other judicial , 
proceedings. The story as to the gift, therefore, is not a new one. The only 
question to be determined, then, is whether the gift w^as complete or not. The:, 
fact of the gift is not disputed. The contention is either that Bamchandra had ’ 

, no power to make the gift, or tliat the gift was incomplete. The low^er Court 
wrongly held that there was no gift. The shares were given for the main- 
tenance of the plaintiffs. * The illegitimate children of a person belonging to the 
twice-born [l80] class are entitled to maintenance ; and the assignment in 
favour of the plaintiffs being oornplote, they are entitled to take the benefit of v 
that assignment, 


The delivery, by Bamchandra, of the share certificates to Ganesh and the 
execution of the transfers with the oral diroebion to Ganesh to hold the shares 
for the benefit of thy minor plaintiffs show that there was a perfectly created 5 
trust valid in law. It could not be rendered incomplete by the fact that the sis 
name of Ganesh was not entered in the shareholders’ register. Bamchandra 
having done everything in his power to got Ganesh's name registered, theA 
trust was complete — Lewin on Trusts, page 66. The legal estate was divested'^ 
from the settlor, and that was sufficient. When the owner creates a trust forjl 
the benefit of a third person by appointing a trustee, it i^ not necessary thafiM 
the legal interest of the owner should be entirely divested from him if thecff 
trustee can acquire that legal estate without any further act on the part of thefl 
nothing further to be done the. ^ donor, tl^e. gilt 
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^complete — In re Richards \ Shenstone v. Brock, 36 Oh. D., 641. It is not 
(^nocesHary lor the purpose of passing the interest in the shares that the transfer 
jlshould be registered — Buckley on Goinpanies (6th Ed.}, page 93 ; Roots v. 
::Williamson, 38 Gh. D., 485 ; The Societe ^ieneral de Paris and Q, Colladon 
;jV. Jenet Walker, 11 Ap. Ca., 20. 

Assuming that the legal estate did not pass to Ganesh, still under the 
circumstances the plaintiffs miglit have compelled the company to transfer 
the shares to their names .under the articles of association. That being so, 
they could have asserted their right against Bamchandra even if he hud 
;been alive. 


j The rules as to a gift under Hindu law are not applicable to this transaction. 
We contend that the tiausaction is not a gift, but a more transfer effected for 
the purpose of a legal object, namely, the maintenance of the minor plaintiffs, 
who, though illegitimate, are entitled to tnamtonance under Hindu law, 

Jardine (with Mahadeo Ghimnaji Apte) for the Respondents (defend- 
"ants): — The shares were purchased by Ramchandra with [181] ancestral funds 
they were, therefore, family property. At the tin-.e of the alleged transfer, 
Bamohandra, although the manager of the undivided family, had only a limited 
interest in the family estate whicii he could not give away even to the 
extent of his own share — Hamanna v. Veyikaia, 1. L. R., 11 Mad., 24.6 : Ponnu- 
sami v. Thatha, 1. L. R., 9 Mad., 273 ; Vasudco v. Vcnkatesk, 10 Bora. H. C. 
Bep., 139 ; Oangubai v. Bamanna, 3 Bom H. C. Rep., A. O. J., 66 ; Lakshman 
Dada Naik v. Ha^nchandra Dada Naik, L. It, 7 Ind. App ,181. Even assum- 
ing that there was legal or moral obligation for the gift, still the above autho* 
rities sliow that the gift was bad. But we contend that there was neither any 
legal nor moral obligation to support the plaintiffs, being illegitimate daughters. 
The Hindu texts lay down tliat it fs only a da^i-putra (son of a slave) that is 
entitled to inherit — Rahz v. Govind, I. L R., 1 Bom., 97. Illegitimate sons may 
be entitled to maintenance, hut illegitimate daughters are not. The word in all 
the texts being dasi-putra (son o\ a slave), it excludes a daughter, No doubt 
in the reported cases the words used are “ illegitimate children,” but none of 
the texts uses the word “ children,” tlie word throughout being pufra (a son) — 
Vyavahar Ma^uklia, Ch. IV, sec. 14, pi. 29-32 ; Daya Bhaga, Ch. IX, pi. 28 ; 
Mitakshara, Ch, I, sec. 12; Kirpai Narain v. ISukurmoni, 1. L. R., 19 Cal., 91. 
Even il the transaction in dispute be considered to be a gift, it is invalid aecoro-^ 
ing to Hindu law. The gift was not complete. It was argued that the transfer 
might have been compelled, but the thing to be considered is what was actually 
done. Tiiero was no transfer made, and Ganesh acquiesced in the objection 
raised by the company to the transfer. Ramchandra might have intended to 
make a gift which was not completed before his death. Such a gift invalid — . 
Hirbai v. Jan Mahomed, 1. L. R., 7 Bom., 229. ' 

Inverarity, in reply : — In support of our contention that illegitimate 
daughters are entitled to maintenance, we rely upon balu v. Han, P. J. for 
1877, p. 34; Jnderun Valungypooly Taver v. Hamasawmy Pandta, 13 M. I. A.,s 
141, at 159; Srt Gajapaihi Radhika Paita Maha Devi Ghru v. bVt Oajapathi] 
£ 182 ] Ntlamani Patta Maka ])cvi Gam, 13 M. J. A., 497 ; West and Buhler,'; 
pp. 263, 432. No doubt tlte word so^’ occurs in the texts, but we contend that : 
[he word “ son ” should be held to iffcluda daughter,” as the word “ brother *' j 
has been held to include " sister.” 

Sargent, C* J.*: — The plaintiffs in this suit, who are the illegitimated 
Dhildren of one Ramchandra Ganesh, ask fora declaration that certain shares, 
in the Morarji Gokuldas Spinning and Weaving Company, which had been" 
^rchased by their., father,, belonged to them, 



'’QAMt>ATRAO BaLaIi &c. [18931 ' I.L.B. 18 Bom. 183 

^ ' ' • ,ti- ’ , ,.j,' 

given by Bim to one Ganesh Bapuji for aiM on their behalf. The Court below 
found that the gift to plaintitfs was not proved; that the shares were purchased 
with ancestral funds by. Bamchandra, and that he could not make a gih of them 
. without the consent of the defendants, who are his legitimate children ; that 
1 the gift, if at^all, whs to Ganesh and not to tiu; plain tid's, and that the gift, in 
; any case.twas incomplete, and accordingly dismissed the suit 


i' The appellants (the plaintifts) have'not attempted to argue that the Court 
\ was not correct in its finding as to the family having been joint and the shares 
?:baviog been bought with ancestral funds. The first question, therefore, intj^iis 
.Vpase is whether Bamchandra could give the shares to the plaintiffs, or I’athei: 
ifto Gaqesh in their behalf, supposing the gift to he one which the Court would 
lotherwise give effect to. 

't> Bamchandra, it is admitted, was acting as manager of the family whilst 
his fall ler Ganpatrao Balal was at Benares, and it has been argued that the 
Support of Barnchandra’s illegitimate children by Chima was a legal obligation 
!;bn the entire lamily, and that a gift by Bamchandra as manager for that pur- 
|po 80 could not bn impugned, but that, at any rate, it was good as an alienation 
I’bf his own share for that purpose. There is, doubtless, express authority foi 
^holding that an illegitimate son of one of the family is entitled amongst ebe 
itegenerate classes to maintenance. See Ohuoturya Bun Murdun Syii v. Sahul 
'jPurhulad, 7 M. I. A., 18, and Mutiumumy v. Vencaiaswara, 12 M. T. A., 203 
and indeed in the case of Bahi v. Govind, I. L. B., 1 Bom., at p. 102 
WbSTROPP, C. J., states it to he the result of the authorities that [183] amongsl 
the tliree regenerated classes iUegit'matoi children ” are entitled to main- 
tenance. It is to be remarked, howevi^r, that the real question in that case 
was as to the meaning of ‘ dasi ' in tlie tex4;s relating to the rights of illegiti- 
mate children, and that the authorities on which Westropp, C. J., relies ir 
support of that statement, and wliich are mentioned in the note at page 102 
only deal with the case of a dasi-putra, i, ^.^illegitimate son. In the Mitak- 
ahara, Gh. f, sec. 12, cl 3, Yajnavalkvais cited as saying that “ the son begotten 
a female slave does not obtain a share even by the father's choice, but if he 
di'cilo ho leceives a simple maintenunce ” and the same passage is referred 
jQ by the author of the Mayuklui at Chapter IV, sec 4, and it is on tiiese author- 
Iflties that Sir T. Strange in his Hindu Law, Volume 1, page 70, states the 
|tight of illegitimate “ progeny ” to maintenance. Unless, therefore, the 
Siexpressiou “ dam-putra ’’can be held to include “ daughter, ” there is no authority 
^^for a dauglitor having a claim to maintenance. It was said that a “ son ” is tc 
lb© construed as including a daughter, as “ brethren ” was inttjrpreted as including 
I !;* sisters " by Nanda Pandita. But that mode of interpretation has been much 
feontrovertf'd, as may he seen by tho discussion of the authorities in the 
ijudgment in Vinayak v. Lakshviibai, 1 Bom. H. 0. Bep., at p. 123, which was 
Idecided upon the authority of the Mayukha. Moreover, the right of illegitimate 
Ichildren to bo maintained by the family is clearly an exceptional one as shown 
|by the language of the text ; and as the right to maintenance is laid down, in 
llferms, in favour only of illegitimate sons, the proper inference, from the absence 
any express provision for daughtor8fp||t....we think, that they were not 
|cootemplated as having the same right. 

But in any view of that question it is clear that the plaintiffs’ claim to the 
Sbares is not sustainable. Even if’the daughters werrf entitled to simple 
Imaintenanoe out of the family property it cannot be contended that it was 
Iwitbin the: power of Bamchandra.* even as the de facto manager, to alienate the 
as there were no emergent oircumstanoes requiring 
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irhe case of Gangubai v. Bamanna, 3*Bom. H. C. Eep., 66, ehowsthk oouid not 
^jbe done oven in the case of a legifcimata daughter. 

[184] Lastly, as to the suggestion that the gift might be supported as an 
I alienation of Ramchaudra’s interest in the family property, oven if it could be 
f)regarded as an ** alienation for vdue ” so as to satisfy the decision ijGi Vasudeo v. 
Wenhatesh^ 10 Bom. H. 0, Rep,, at p. IGO, it would be sufficient to say that BUoh.|!i 
iwas not the plaintiffs’ case. But independently of that objection it is plain, on the ; 
^authorities, that a suit would not lie against the other members of the family toi 
jshave the shares declared to belong to plaintiff’s and transferred into their names,! 
I;. For these reasons, and wifcfiout discussing the question whether there was 
|such a possession hy Ganosh as to create a valid gift by llindu law, or whetheri 
|:the evidence suffices to establish that the gift was to Ganesh as a trustee for the . 
I benefit of the plaintiff’s, vve must liold that the plaint was properly dismissed, a 
land confirm the decree with costa. 

I. Decree confirmed. 

NOTES. j 

^ lAs regards the validity of gifts, see also (1900) 24 Bom,. 563; (IJ02) 4 Bom. T 3., 883; > 

f{1904) 29 Bom., 61. “ ! 

1;' As regards the ineaniug of “ son, " see also (190,6) 32 Bom., 562 at 666.) 
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f ORIGINAL CIVIL. 

The iith September, IhUH. J' 

i . present : 

* Sir CuartjEs Siroent, Kt., Ciukf .Justice, and Mr. .Justice Starling.. 

t 

; Municipal Cominissionor for the City of Bombay Appellant ^ 


Syed Abdul Huk Kurmalker Respondipt.’^ ' . 

W '^5 

municipality— Municipal Act, lU [Bom) of IH88, Secs. 298, 299 and 301-^ j 
Land acgtiisiUon— Compulsory acquisition — Set back — Compensation paid 
to owner for land with buildings thereon taken— Basis of valuation of / 
svjch land — Id per cent, addition to compensation not allowed— 
f' jlct XII of I Sec. 3 - Practice — Appeal from decision of 

"■ Judge of Cause Court granting cempen- , 

I sation for Lnd taken hy mimicipality . I 

?&' Whoro, in case of set back, Und with buildiriga thereon was taken up by the Municipal^ 
ij-Commis nouer from a private owner under Act 111 of 1888, Boca. 2Q8, 299 and 301. 

I: Held that the amount of compoiiiiation awarded to the owner should be calculated with^ 

'regard to the price given within a few years previou^'jly for land of a Bimilar character in the ■ 
' immediate ncighbourliood of the land in question. * 

Held, also, that the addition of 15 per cent, could not be pillowed. . 

jv’ The Municipal Commiuftioner v. Pqtel Haji Mahomed, I. L. R., 14 Bom., 292, followed. I 
f 1188] An appeal lies to the High Court from a decision of the Chief Judge of the 8maU| 
!bause Court of Bombay granting compensation to the owner of land taken by the mumqi|| 
"pality in case of a set h'^'k ouder the Municipal Act III of 1888, Secs. 298, 299, 301. ' "’'S 

'Appeal to the High Court agaioat the decision of the Chief Judge of the Smalll 
,, Causes Courfc (see 'Act XII of 1888, section 3). | 


lD"'y:gDDL™'B I.Lrft. 18 Bon». I8j 

The respondent had claimed compensation from the appellant in respect of 
certain lands, together with the buildings thereon, situate at the junction ol 
Apollo Street and Byrne Lane and in Byrne La.ie in the city of Bombay, which 
were taken up by the appellant on behalf of the municipality, and the Chief 
Judge had awarded to thg respondent a sum of Ra. ‘25, (565-8-3 as compensa-; 
tion and interest thereon, at the rate of 5 per cent, per annum, from the Sthj 
February 1882, until payment. 

From this decision the Municipal Commissioner appealed to the High Court. 

• Inverarity and Soottt for the Appellant. 

Lang (Acting Advocate-General) and Macpher^on, for the Respondent. 

Lang raised the point that no appeal lay. The only section giving at} appeal, 
to the* High Cgurt is section 3 of x\ct XIT of 1H8H, hui, the appeal there given 
was only in cases under sections 503 and 504 of the IMunicipal Act (HI of IfiSh), 
He referred to sections 298, 299, 301, 345 and 34(5 of the Municipal Act (III 
of 1888). 


Per CUBIAM; — We think an appeal lies. 

The argument of the appeal then proceeded. The following authorities 
were referred to : — In the matter of the Land Acquisitw7i Act, I. L R., 15 Bora., 
279; The Municipal Commissioner for the City of Bombay v. Patel Uaji 
Mahomedt I. L. R., 14 Bom., 292 ; Statute 38 and 39 Viet., c. 36, sec. 19, cl. 2, 

Cur. adv. vuU, 


Starling, J. : — The question for determination in this appeal is the 
amount to which the respondent is entitled in compensation in respect of a 
piece of land on the south side of Bruce LfSine, [186] and running from Apollo 
Street to Church Lane, taken up by the Municipal Commissioner as a set-, 
back. That amount is to be the value of the laml as acquired, and that would' 
be the market value of the land at the time when possession was taken by the 
Municipality. That value, in our opinion, is the price which a man, intending 
to use the l/vnd, oi which the set-back was a i^ortion, for the purposes for which ! 
it could be most profitably employed at that time, having regard to all its 
surrounding circumstances, would probably give for it". I 

The basis of valuation adopted by the surveyors, who were called on behalf 
of the respondent, seems to us to be faulty. In the first place, they calculate . 
the value the land might have to the purchaser after he has Imilt upon it and, 
let out his building to tenants. They assume that the building will at once 
be fully Jet (allowing only for average casual vacancies), and they assume thati 
a person buying to build will be content, at the time of purchase, to look? 
forward to Sj not return of only 4 or 5 per cent, on the total cost of land and ! 
buildin^^^ ajjsuming his speculation to be entirely successful. It seems to me 
that a^ajj/huying a piece of land as a speculation for building purposes would 
require* percentage than that, certainly in this country, and would not 

pay a ]fgr the land alone which would only enable him to get tJiat com- 
parative.,i|j ^jApercentage after he had erected his buildings and run the risk' 
of their well br not. There are also other minor items, which seem to| 

VLB to have been taken too favourably for bh^ owner. Consequently we do notj 
think that such a basis of valuation should be accepted in any caso, certainlyl 
not when there is any more practical basis to work on. 

In the present case there are materials of a much more practical charactet^ 
to band, viz,, the price given within Ihe last few years fer land of a similatJ 
character in the immediate neighbourhood, the prme given by the respondent 
for the large plot of land of which the portion take ffby the municipality forms! 
a ,part|. a|id 4 t.}fuitlyi the price which he offered to take for the very piece* ^ 
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r In Exhibit No. 3 there are three plots marked which have changed hahds 
^comparatively recently. That coloured green [187] was purchased by Haji 
"Allarakhia Nathu at the beginning of 1891 to build on at a price which showed 
the rate per square yard was about Rs. 46. It had no building on it at that 
time, so that the difliculty which arises in detorminir^g how much is to be allowed 
for buildings does not arise ; but it is not so well situated as Sirdar’s jPalace is, 
'for Apollo Street is there only hall the width ; it is opposite the respondent’s 
property. Of the blue piece, plot \ is, nowover, in our opinion, in quite as good 
[a position as the respondent’s proporty, thougli it iias not so large a frontage'^ 
'to Apollo Street. The whole of the blue plot was sold in 1885 at a price whiohil 
jworked out a rate of about Rs. 100 a square yard, including buildings, the valu0| 
of which is disputed ; but, taking all tilings into consideration, we are of ojpinioaS^ 
that the value of the land itself cannot be taken at more than Rs. »50 a square 
yard lor tlio whole plot ; ind assuming that the value of part A, as facing 
wide part of Apollo Street, was worth double tliat amount, that would only give} 
Bs. 100 a square yard for that portion, which we consider a very full rate for:t 
jthat piece. ' 

' The property coloured red was purcfiased in 18H6 for a price which worked 
out to under Rs. 60 a square yard inclutling buddings, and. deducting the valued 
of the buildings, would probably leave the value of tlie land at about Rs. 30 a| 
square yard. 

This last plot is not in anything like as good a position as the front portion j 
of the respondent’s premises, though it is somewhat hotter than that of those J! 
abutting on Church Lane. ;,| 

In 1886 the respondent purchased the whole plot of land known as the-S 
Old Secretariat, ot which the strip now in dispute is a portion, at a price which, | 
after deducting the value of existing buddings, would give about Rs. 30 a square] 
yard, and on the 21st July 1888, he offered to sell Iho strip to the Municipality^; 
at the rate of Rs. 60 a square yard. J 

Within the last few years thjare does not seem to have been any materiaM 
change in the value of land in the Fort. Gonsoquently, all the foregoing rr^AterialsI 
can be used in this case, with out making any allowance for possible change ofJ> 
value. 

[ 188 ] In calculating the compensation payable to the respondent, the stri 
of land has been divided into throe portions; one coming up to Apollo Street 
containing, as finally settled by the Chief Judgo of the Small Can^aes -f'lourt, 74.721 
^square yards, another at the Church Lane end containing 17 60%quare vard8,| 
and the third between those two cont.iimng 183.93 square yards. %Now, taking^: 
into account all the facts wo have just drawn attention to, wethinlAhe respond- l 
ent will bo amply compensated if ho is allowed Rs. 80 a square Ijg^d for the^ 
first portion, Bs. 50 a square yard for the second, and as a high vaBjf^HS been | 
put upon the two end pieces because of the open space nobweou them, m| /h spacej 
must be kept open or with only low buildings thereon, in order the| 

value we have put on them, wo think that the third piece can noU^®‘*®^^^*5ih rnoro| 
than Rs. 20 a square yard. That will work out as follows I 

74.72 At 80—5,977.00 I 

17,60 at ro-. 880,00 ‘ 

L. J 83.93 at 20—3,678.60 '% 


10,536.20 


Of course these amours are to a certain extent only approximate ; but, in| 
matter of this kind, it is^bsolutely impossible to ascertain a mathematically| 
xaot value of any of land, and the utmost that qtan b^.doqe is to take intol 







i)Ut of the Trust Fund. 

[ 190 ] The trustees of the charities wore the plaintiffs in the suit, and were 
three in number, viz., Jijibhoy Muncherji Morwanji, Rustomji Nanabhoy 
Byramji and Dadabhoy Bomapji Jijibhoy. In the month of September 1890, 
the trustees changed their solicitors, and the suit and matters connooted mitb 
it were transferred to Messrs. Ardeair Hormasji and Dinsha, who, on the f2tti 
April 1893, by request sent in their bills of costs for work done from September 
1890 to the end of March 1893. There were two bills of costs sent in, one'for 
Bs. 11,329- 13>0 and the other for Es. 842-2-0. These bills (less an abatement 
of Bs. 500) were paid by the two hrst mentioned trustors on the 21st June 1893, 
^ On the 21st August 1893, the third trustee, Dadabhoy Bomanji JtjibhbyS 
took out a summons calling on his co-trustoos and the solicitors (Messrs. 
Ardesir Hormasji and Dinsha) to show cause why the said bills of costs should 
not be taxed by the Taxing Master, and why such sums as might be taxed off 
should not be refunded to the charities by the solicitors. 

■i The objecting trustee (Dadabhoy Bomanji Jijibhoy) in his affidavit state! 
that the bills sent in appeared to him to be exorbitant, and that he had called 
Upon his co-trustees to get them taxed bof jre settling them, but that notwith^ 
standing his repeated protests the bills had been paid on the 21st June* ,^Q]| 
the 13th July 1893, he requested his co-trustees (through his solicitor) to gel 
the bills taxed, and on the same day enquired of Messrs. Ardesir Hormasji an! 
Dinsha if they were prepared to get them taxed ; otherv^ise he would bring th^ 
matter before the Court. He set forth in his affidavit the items in the bills t(j 
which he objected. • r 

The co-trustees also filed an affidavit, in which they stated that the bills m 
costs had been carefully examined *and found to hr; reasonable ; that the solioit 
tors had rendered very valuable services to the charities, and that many charge!^ 
which they might have made had been omitted by them from those bills. They 
said that these facts being brought to their knowledge they (i.e.-^ the^ two OQ; 
trustees) had mot and passed a resolution for payment of the bills.^ / Tbei; 
affidavit contained the following statements : — ■ 

We, Jijibhoy Muncherji Merwaiiji Jijibhoy and RuBtomji Nanabhoy Byramj 
Jijibhoy, say that, having regard to the provisions of the trust-deed and the practice bitbe; 
obBcrved by the trustees, we wore justified in passing the resolution aforoBaid and paying 
the solicitors’ costs without taxation. 

“6. Several day*’ after the aforesaid resolution we were informed that Mr. Dadabhoy 
objected to the bills being paid without taxation, but it is not true that he alleged the same 
to be exorbitant or improper. As it was competent to us to pay solicitors’ costs without 
taxation, we made payment. A large portion of such costr. had previously bc:,n paid 
pursuant to a resolution passed by the trustees, including the said Dadabhoy, on the 
30th day of April 1892. 

“ 7. We say that wo, the present trustees and our predecessors in office for four yeatfl 
past, have paid solicitors’ bills without taxation, and that Mr. Dadabhoy is a party to 
payment of costs of other solicitors connected with this suit without taxation.'* ^ 

The solicitors (Messrs, Ardesir Hormasji and Dinsha) also filed an affidavi| 
denying that their charges were exorbitant and alleging that they were reasonable; 
and proper charges according to the scale in the Taxing MaBter*8 office. They 
stated that between the 12th April 18?3 (the day on which the bills were 
sent in) and the 2l8t June 1893 (on which day they were paid) the objecting 
trustee had not communicated with them directly or indirectly, and that they 
had no intimatiofi that he required the bills to be taxed, or that he ponsiderei 

his letter of 
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chaii tne fcrusteei 

staxed if they so desired before payment, and they further alleged that they hac 
caused enquiries to be made in the office of the Taxing Master and hac 


to be made in the office of the 
ascertained that within the previous twenty-two years there was no precedent 
:for a reference for taxation after payment, and they submitted that the Court 
had not (i^e power to direct taxation after payment on a summary proceeding 
iby summons. 

P •' The summons was argued on the 2nd Septemhor 1893. 

|h * Lang (Acting Advocate-General), for Dadabhoy Bomanji Jijibhoy in support 
pf the summons. 

I Inverarity, for the two Co-trustees showed cause. 

r MacphersoTtt for Messrs. Ardesir Hormasji and Dinaha also showed cause. 

f . [192] 20th March 1893. Starling, J. : — This matter arises out of s 
^suit which was brought for tho settlement of a proper scheme for the manage- 
inent of the Jijibhoy Dadabhoy Trust Charities, in which, by the decree direetinf 
la scheme to be prepared and by a subsequent order approving the scheme 
[the costs of all parties to the suit when taxed as between attorney and clieni 

( were ordered to be paid out of the Trust Funds. 

After September 1890, Messrs. Ardesir, Hormasji and Dinsha acted a: 
^solicitors for the trustees of the Charity Funds, and a large amount of costi 
^became due to them in respect of the preparation of the scheme and other matter 
[connected with the car'irying out of the decree of this Court. The Boliciton 
|had received, on account of their costs, a sum of Es. 7,000. In April 1893 
jthey sent in their bills of costs to the trustees, which, by the secretary to tb< 
;Tru8t Funds, were circulated among the trustees for their orders. Thi 
ibalanoe then appearing to bo due to the afilicitors was Rs. 5,482-15-0. Tw< 
jbf the trustees minuted “ should be paid off.'* The third trustee, Dadabhoj 
pBomanji, wrote a long minute in which he said tlie amount of the bills wai 
, exorbitant g.nd that they should be taxed as tirdered by the Court, and there 
'after this prpper balance should be paid to the solicitors. Subsequently, th( 
|:two trustees got a reduction of Ks. 500 from the solicitors and paid the balanoi 
^ithout taxation. 

V On the 2lBt August 1893, the dissenting trustee obtained a summoni 
-calling upon the ocher two trustees and the solicitors to show cause why the 
fbills should not be taxed and why they should not repay any sum which hac 
Ibeen overpaid, I think the two trustees were rightly made parties to tb< 
[summons under the circumstances of tho case, but I do not think I could it 
^lihis summary proceeding make them repay any portion of the Trust Funds thej 
!may have improperly expended, 

I I treat the summons as one by a trustee who is dissatisfied with a paymeni 
[of costs made by his co-trustees, asking that the bills of the solicitors to whonc 
^tbe payment was made may be taxed, and joining his co-trustees as defendants, 
'"because they will not take any part in the matter, 

[193] Now it was argued that the Court has no jurisdiction to order costs 
1 be taxed after payment, on tho ground that such jurisdiction is in England 
f^ven by statute, and that there is no statute applicable here. It is true that 
^various Acts have been passed in England regulating the admission, duties and 
Suabilities of attorneys there, and tba^ by them the Courts in England have to 
^be guided in their decisions ; it seems also that the first Afct so passed was in 
11729. Consequently none of these Acts are in force in this country. What 
y^as . before 1729, T am unable to say, and I kfiow of no treatise 
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such Acts in India, and the only rules wo have are rules of the High Oourt 
iregulating the admission of attorneys and their right to recover their costs in a 
isummary manner, but that to my mind is no reason why the Court should not 
I exercise a jurisdiction of this kind over its officers according to equity and good 
|conscienco guided by the general principles laid down* by English cases. 
I Consequently, I am of opinion that, upon a proper case being made out, the 
ICourt can in a proper manner call a solicitor to account in respect of the amount 
|of his bill even after it has been paid. 

I It was then argued that, if the Court has such a power, it will not exercise^ 


lit summarily, but only on a proper suit being filed. That may have been tha‘ 
lease in former years, but in the latest case reported, where an alleged agreement; 

between the attorney and client was in question —jtn re Frape, L. R.. (1893); 
1 2 Ch., at p. 295, — Lindlky, L. J., says : “ Upon this appeal it Was argued that^ 
. if there is reason to suppose the agreement is unfair or unreasonable, yet you! 
.'Cannot impeach it on such a summons as this, but that some kind of formal 


) proceeding — which, I suppose, according to the present practice, would be an; 
faction to seii it aside— must bo instituted. The language of the Act seemsj 
rather to favour that view. But when you consider it carefully, it appears to 
' me thevre is really nothing in the argument ; because so long as the solicitor has; 
; ft Proper opportunity of resisting taxation, it cannot matter whether the appli-| 
^iation to tax is by writ, or by a special petition to tax, or a summons to tax, 
yin this case. The [194] client may say : “ I want an order to tax, notwith*^ 
I standing the agreement.” The agreement can be no answer to that, if he can 
show reasons why there ought to be a reference to the Taxing Master to inquire 
into that agreement.” That was, ip my opinion, a much stronger case for not 
going into the matter on a summons in chambers than the present one, and I 
shall follow the spirit of that ruling and hold that the present matter can be; 
-inquired into under the present summons. 


Has, then, a case been made out for referring these bills to the Taxing! 
'Master? The old rule that you must show eitlier gross fraud or pressure or 
overcharge, does not obtain as an absolute rule, A decision in the 6ourt of 
Appeal(/n re Boycott, Ch. D., 571), intimates that it is not an absolute rule;” perj 
Kay, L. J., In re Frape, Of course under ordinary circumstances 1 should not: 
think of making an order to tax a bill, if it had boon paid by a client who wW 
[sui juris, and dealing with bis own money, after he had had an opportunity 
; examining it, and especially after he had discussed the matter with his solicitor, 
and obtained from iiiin a reduction in the amount. But that is not the case inj 
,, the present instance. Messrs. Ardosir, lIoiTuasji and Dinsba were solicitors for, 
I trustees, and they knew tliat the Court had ordered that certain costs taxed as; 
|;-betweeu attorney and client were to he paid out of tlio Trust Funds, and they, 
I must have known that, if the trustees' accounts were called in question, no! 

i proof of the conectness of the payments to them would be accepted except the. 
allocatur of the Taxing Master. Consequently, it was their duty to have so advisedi ; 
;;their client.s, and it was their duty also to have had their bills taxed before. 
Sbhey demanded liayrnent of the b.ilance. The fact that hone of these things!? 
vwas done, seems to mc} to he a very sufficient reason why the amount of the* 
|bills should he inquired into. I 

I It was further argued that as two out of three trustees agreed to pay the^ 
fbills without taxation, their action i»iufj,s the tliird, and that he, consequently,; 
^cannot now ask to Have the hills taxed. 1 don't think so, especially as the funds,: 
twere Trust Funds and could only he dealt with in carrying out the trusts or| 
lunder an [198] dVder of this Court. It is quite clear that on the 12th June: 
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his opinion that the costs ought to be taxed. In spite of this, the other twol 
trustees on the 21st June, without obtaining the consent of their co-trustee oir| 
giving him any notice, paid the costs without taxation. On the 13tb July, the^ 
applicant asked for an explanation from Messrs. Ardesir, Hormasji and Dinsha- 
and again on the 7th August, but to neither of these letters did ho get any reply,; 
though as^one of their clients, I think, he was by courtesy entitled to some' 
explanation. Was he, then, to let the matter drop and run the risk at some 
r future time of being called to an account for this payment at a time possibly 
!f>;When his means of proving it was proper payment even on taxation might be 
^absent? In my opinion, ho was not bound to do so, but was entitled to bring 
s[^the matter before the Court and prevent himself being hereafter narrassed 
I by a si^it. ^ 

If I, therefore, hold that these bills of costs roust he taxed, and I refer, 
I them to the Taxing Master for that purpose, and 1 direct Moss* s. Ardesir, 
^iHormaaji and Dinsha within fourteen days from this day to lodge the bills in 
^question with the Taxing Master for the purpose of taxation. The remainder of; 
Jthe summons, including the question as to who is to pay the costs of taxation 
and the costs of and incidental to this summons up to this time, to stand over, 
ill the allocatur of the Taxing Master i.s produced. " 

The two opnaeuting trustees and the solicitors appealed. 

The appeal came on for hearing before SARGENT, C. J,, and Baylby, J.,’' 
Jin the 13th October 1893. 

fei" Maepherson for tlie two Trustees and Scott for the Solicitors (Messrs. 
^Ardesir, Hormasji and Dinsha) in support of the appeal. They referred to 
|;Statut 0 2 Geo. II, c. 23, see, 23 ; 1 Chibby’l Practice (I4th Ed ), p. 189 ; Stat. 
^6 and 7 Viet., c. 73, sec. 41 ; Darnell’s Chancery Practice (6th Ed.), p. 1993 et 
pep. ; Ibid.t p. 2023 ; Farhall v. Farliall, 7 Cn. Ap., 123, at p. 126 ; the Supreme 
^lOourt Charter, [196] clause x; the amended Letters Patent, 1865, clauses 19,' 
1 20, 21 ; High Court Rules No. 183 (p. 42) ; Assiir Purshoiam v. Ruttonbail 
^1. L. R., 16 Bom., 152 ; Supremo Court Rule? No. 326; In re Jackson, (£c,, 40 
!i;;Oh. D.,*495 ; Lewin on Trusts (9blj Ed.), p. 275 ; Massie v. Drake, 4 Beav,,:' 
433 ; In re Cheesman, L. R. (1891), 2 Ch., 289. i 

They contended that the sclicitors’ account was settled and could not be'i 
^opened — Blagrave v Bouth, 26 L. J. (Ch.), 86 ; Staniar v. Evans, 34 Ch. D., 
470, at p. 476 ; lie Massey, 34 Beav., 403 ; Re WkalLey, 20 Beav., 576 ; In re 
^Walters, 9 Beav.. 299 ; In re Thompson, 30 Cli. D., 441, at p. 450. ; 

Lang (Acting Advocate General), contra, referred {inter aha) to the; 
l'; Supremo Court Rule No. 151 (see Rules and Orders of High Court by Jamait-' 
|j:am Nanabhoy, p. 190) which is as follows: — ^ 

0 '' “The attornies, solicitors and pructors shall not in any instance receive or demand the 
I amount of any bill or part thereof, c\'cept reasonable advances to be accounted for before 
|the Ma&tor, till the same shall have been taxed by the Master, who shall after taxation . 
|;register the same m books to bo kept by him lor that purpose in his office, and shall be 
fallowed to charge (or the registering of such bill half a rupee per folio.” 

Sari^ent, C. J. '.--Wo think that the order made by Mr. Justice STARLING i!: 
[(must be aUlrmed. Tho decree in the suit directed that the costs should be paid 
[,out of the funds? of the chanty >\hen taxed, it is clear, then, that in payings 
: bills which have not been taxed, the tj^ustees have not observed the direction.? 
foontaiued in tho decree. The payment appears to have been made notwith-j 
standing the protest of one of the trustees, who, in requiring taxation, was aoting:| 
[^strictly .within bis right and his duty. Even if other billts have been paid 

knowledge,, we do not think * * 
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, ouu was, buereiore, ontiued to recover the whole of ihe ancestral property as the sole survivlii| 
male member of the family. 

?'■' //eW, also, that the suit was not bairod by limitation either under Act IX of 1871 o; 

ii*' Aot XV of 1877 in the absence of any evidence showing that K t ver demanded partitior 
I'and was refused, or that ho was ejLoludcd to his knowledge from all participation in the 
U family property. 

iAppbal from the decision of Rao Bahadur Gopalrao Vinayek Bhanap, First 
plass Subordinate Judge of Belgaum, in Suit No. 41^ of 1889. 

The property in dispute belonged to one Khangowda, uiio died about 
thirty years ago. Khangowda left behind him three sons, namely, Shidgowda, 
linggowda and Kalgowda 

In 1862 Shidgowda and Linggowda divided the whole ancestral property 
letween themselves without giving any share to Kalgowda, who was then 
ft minor. 

Kalgowda lived with Linggowda as a member of his family. On Ling- 
jowda’s death without issue in 1867, he continued to live with Linggowda’s 
jwidow Krishnabai (defendant No. 3). She got him married, and he and his 
ife lived with her till his death in 1876. 

At Kalgowda’s death in 1876 his son (the plaintiff) was an infant, onlyi 
ihe year old. 

In 1887 Shidgov^da died, leaving two childless widows (defendants 
os, 1 and 2). 

V In 1889 the plaintiff, who was still a minor, sued by his next friend to 
recover possession of the immoveable property in the defendants* jjossession, 
alleging that his father and uncles were members of a united family; that 
on the death of Shidgowda tiie whole of the ancestral property passed to him ,; 
by right of survivorship, and that even if it wore held that the family proper- 
iy was divided, be was at least entitled to on^-thiid share of the property ^ 
in dispute. ^ S 

Defendants Nos. 1 and 2 did not contest the suit. 
f [199] Defendant No. 3 (the widows of Linggowda) pleaded that the plaint- \ 
ff's father had been dedicated to a math, that after his dedication his brothers 
liinggowda and Shidgowda had, in 1862-63, divided the whole family property | 
nto two equal shares, and that since then they had been in separate possession ; 
md enjoyment of their respective portions as absolute owners, and that the suit I 
vas, therefore, time-bcarved. 

The Subordinate Judge held that the alleged dedication of plaintiff’s father i 
eas not proved ; that the suit was not time-^barrod ; that the partition made by 
jinggowda and Shidgowda was not binding on plaintiff’s father, as he was not 
partoL to it, and as, moreover, it was effected in fraud of his right ; that there ’ 
eing no valid partition the family remained joint, and that the plaintiff as the i 
ole , surviving member of his family was entitled to the whole of the family 
roperty. He, therefore, passed a decree awarding possession of the whol^ 
roperty to the plaintiff. 

. Against this decree the defendant No, 3 appealed to the High Court. i 
Inverariiy (with him Mahadev B, Chaubal) for Appellant (defendant; 
o. 3) contend, in the first placsp, that the claim is barred by limitation.; 

here was, an actual division of the family property. It toSk place so far back; 
i the year 1862. Ever since then both Linggowda and Shidgowda have dealt) 
itb the portions in their possession as their own absolute*property. Theit^ 



|han twelve years! Plaiiitiff’s father attained majority in 1876! He was then 
entitled to sue for partition. The present suit was not filed till 1889. The 
suit is, therefore, barred by limitation. Even if the claim bo not time-barred, 
the plaintiff is not entitled to more than one-third of the property in suit. 


Jardine (with him Ganpat Sadashiv Rao) for the K'espondent : — Where 
there are three brothers, two of them cannot divide the family prope»ty without 
consulting the third. In this case^ Linggowda and Shidgowda divided the 
ancestral property without reserving any sliare for their minor brother. The 
division is, therefore, invalid and cannot bind the minor. That being the cfei80,| 
so far as the minor is concerned, he is entitled to regard the [200] family as< 
still a united family. And as a matter of fact the mjpor Kalgowda lived with;, 
his brothers as a member of a joint family. lie came of age in 1873, wh0n)| 
the Limitation Act IX of 1871 was in force. Under that Act! and until thereof 


was a demand for partition and a refusal, limitation did not begin to run’ 
against a co-hoir seeking partition. In this case there is no evidence to show/; 
that Kalgowda ever demanded partition and was refused. He died within^ 
three yea, is after attaining majority, leaving behind him a minor son, the" 
plaintiff in this case, who is still a minor. The suit is, therefore, not barred;' 
by limitation. Refers to Kazi Ahmed v. Moro Ki^shao^ P. J. for 1878, p. 120 ; ' 
Kane Bable v. Antaji Ga^iqadhar, P. J. for 1886, p. 315 : I. L. R., II Bom., 455;^ 
Gandy, J. : — In this case, in my opinion, the question as to the right of ’ 
the plaintiff to claim one-third share or the whole of the ancestral property,' 
does not arise. For the plaintiff’s right to obtain pSssession of the family-, 
property which was in the possession of the widows of Shidgowda is? 
admitted. The only question is asf to the property which has been for many : 
year*-' in the exclusive possession of Krishnabai, the widow of Linggowda. If 
limitation had not begun to run a'gainst plaintiff’s father Kalgowda as regards S 
this property, when he died in December 1876, then there can be no bar ; 
because, admitting Krishnabai ’s adverse possession since December 1876, up 
to the present time, the present plaintiff was one year old only w4,*3n Kalgowda. 
died, and the present suit has been filed by his mother and guardian, he being: 
still a minor. It is evident, on the facts established by the evidence, thati 


limitation was not running against Kalgowda when he died as regards the pro'-l,; 
porty which was managed by Linggowda after the i^artition in 1862, till his death , 
in 1867, and after his doatli by his widow Krishnabai. Whatever may hav^’ 
been the motives of Shidgowda and Linggowda in entirely ignoring their infant,; 
brother Kalgowda in the partition of 1862, (possibly they then thought that ^ 
he would be dedicated to the service of the math), it is clear that Kalgowda when J 
ho came hack from the math lived with Linggowda as a member of his family, * 
After Linggowda’s death in 1867 • he continued to live with Krishrabai ; she\ 
got him married in her hou.S 0 , and ho and his wife were united in food andj 
[201] residence with her till the day of bis death in December 187.6| He' 
allowed her to continue in management of the lands, but his existence as 
member of the family and co-parcener in the property was recognized. On 
two mortgage bonds of 1871 his formal assent was taken. How far he was, ! 
and his son now is, bound by the acts of Krishnabai, who was allowed to ; 
exercise the rights of managership in respect of the property, need not now be? 
considered. But it is evident, that Kalgowda could, at any time, have claimed': 
possession of the property, and tlms the present claim is, in no way, barredrj 
Under this view cf tlio facts, it is clear that the decree of the Sllbordinate ; 
Judge must be confirmed with costs. ? 


Fulton, J. :-^Tbe only points urged by the learned counsel for the appellant < 
W6re;--(1) Whether on the facts found proved by the. Suhordinate,. Judges 
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the plaintiflF was entitled to recover more than one-third of the property in i/’i 
dispute? (2) Whether the suit was not time barred ? On both questions the- ^ 
answer must, in my opinion, bo in favour of the rosporuiont. ^ 


There were three brothers, Shidgowda, Linggowda and Kalgowda, of whom i; 
the first two divided the property between themselves, in lhG2, without reserv- ‘ 
ing any'share for their minor brother Kalgowda, or apparently taking him into*/'’ 
any account. Possibly, the reason fof this action was their holief that be had 
bjsen dedicated to a math ; but it has been found* that there was, in fact, no 
such dedication, and the finding is not disputed. In thcr-o circumstances, it 
seems clear that, so far as Kalgowda was concerned, tiie partition was nob 
binding on him. Whftievor may bo the right of the father of a Hindu family 
to effect partition among his sons without their consent hy thn exorcise of his 
own will, aud whether or not a fair partition among the adult male co-parceners 
with the reservation of a minor’s proper share may he binding on the minor, 
there seems no autliority for the proposition that a partition, sueh as was here 
effected which did not consider the minor at all, could have any ctToct what- 
ever on his position or leave him otherwise than a member of (v\hat so far aS: 
he was concerned remained) an undivided family. Hindu law recognizes the? 
equal rights of hrotliors in ancestial property, and [202] its authority cannot be^ 
relied on to uphold a partition manifestly inconsistent with its provisions. 
Apart from Hindu law, it was not suggested that two joint owners could, with- 
out the consent of the third, or of some person legally authorized to consent 
on his behalf, alter his position as joint owuier ol the whole property. 


The only question, then remaining for consideration is whether the 
plaintiff’s claim to recover the whol*^ property is time barred, Linggowda died 
about 1867 ; Kalgowda, the fathe** of the plainr/ifi, in 1876: and Snidgowda in 
1887. The exact date at which Kalgowda came of age is not quite certain, but pro* 
bably he attained the age of majority under tlie Hindu law then in force aboub 
nine yoais.before his death or in 1867 l^lxhihit 50). Tliis is the view pub 
forward by the appellant’s counsel, and for the sake of argument I accept it as 
the one most favourable to his case. It is clear, however, that Kalgowda’s 
rights in the property wore not extinguished cither by Act XIV of 1859 or by ' 
Act IX of 1871. The former Act did not remain in force for twelve years after 
the partition of 1862, and it is not alleged tliai there was over any demand for ! 
partition by Kulgowda such as would render applicable article 127^ of Act IX 
of 1871. Wo have then to consider whether time had begun to run against 
him under article 127^ of the present Act. The burden of proving the fact of > 
Kalgowda’s exclusion to his knowledge rests on tlie defendant, and it does not 
seem to me that there is anything in tlio evidence to establish such exclusion. 


• 1 Art. 127 



, y 

1 

Deficription of suit. j 

1 

Period of ' 

limitation. 

Time when period begins to run. 

< By a Hindu excluded from joint- j 
family property to enforce a right j 
to sharo therein. ! 

Twelve years ... 

When the plaintiff claims and ifi 
refused his share.! 

t t Art. 127 : — 



! 

Description of .^uit. 

i 

Period of | 

limitation. 

j Time from which period begins to run,.: 

By a person excluded from joint- 1 
family property to enforce a right | 
to share therein. 

1 Twelve years ... 

1 t 

1 When the exclusion becomes known/ 

1 to the plaintiff.] 

1 _ - 
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Mfc was urged thab he must have known of the third defendant’s enjoyment of 
part of the family property, hut 1 do not think it is shown that he was aware 
i^of an intention to exclude him from his rights when ho chose to assert them. 
He was a party to her mortgage (Exhibit 50) ; but the fact that it was thought 
necessary to make him a i^arty, indicates rather an acknovdedgment than a 
denial of his rights. According to Krishnahai’s evidence he lived principally 
with Shidgowda, but he died in the house of Krishnabai, with whom be was 
evidently on good terms, (cf. P. J. for 1880, p. 815 ; I. L. R., 11 Bom., 465). 
Ho attempt was over made to allot him any separate share whatever, 
4 ind it cannot be assumed that he ever assented to the partition made 
C203] during his minority ; for it would require very strong evidence to show 
an assent to his own entire exclusion from his rights. Exhibit 50 shows that 
he was aware of the partition deed of 1802, hut the omission to allot him any 
share indicates that the matter was allowed to rest, and that no attempt was 
made to define his interest in the property. Under these circumstances, I do 
not consider that limitation over began to run against him, nor has it ever 
begun to run under article 127 against the present plaintiff, who is still a 
minor. Consequently, up to the death of Shidgowda in 1S87, the plaintiff still 
retained his right to sue for partition, and the appellant’s tenure of the property, 
in her possession, is not proved to have oeen adverse to liim up to that period. 
On the death of Shidgowda, plaintiff’s right to sue to enforce his right to share 
in the property probably ceased, and his right to sue for possession of the whole 
property commenced. To such a suit article 144 would aji^ply, but as less than 
twelve years have elapsed since Shidgowda’s death, and as, moreover, the 
plaintiff is a minor, his right to sue clearl> not barred under this article. 


The decree must accordingly he confirmed with costs. 

Decree confirmed. 


NOTES. 

[Where the parties are before the Court, it mav award the mother her ssharo after 
declaring that the partition made without giving her her share, was not hindigg on hor 
(1904) 31 Cal., 2G2 P. G. 

As regards exclusion, see slso (1696) 2‘2 ffom., 2h9. j 
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APPELLATE CIVIL. 

The 2^th Felrruary, IH02. 

Present : 

Sir CUAhLES Sargent, Kt., Cjtief Justice, and Mk. Justice Telang. 

Sakhalchand Rikhawdas and another (Original Plaintiffs) Appellants 

versus 

Velchand Gujar and others (Original Defendants) Respondents.’' 

Decree — Execution— Limitation —Appeal — Appeal against part of decree — ^ 
Decree affirmed in appeal — Decree to be executed is the appellate decree, 
and limitation runs from date of that decree. 

In a suit for the value of goods and damagc'i, the Court allowed the claim with respect 
only to a portion of the (►laintiflH’ claim, and rejected the rest. The plaintiffs appealed against 
the latter part of the decree. The decree was confirmed in appeal. The plaintiffs applied for 
ixeoution of the deerdfe after the expiration of three ye^rs from the date of the original decree. 
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^^bin three yearn from the date of the appellate decree. The lower Court rejected the ' 
applioilion as time- [204] barred, being of opinion that the original decreo st ill existed, thera ', 
having been no appeal against that part of the decree which allowed the claina. \ 

Held, discharging the order of rejection, that when the Appellate Court confirms the ! 
decree of the Court below, the •latter becomes incorporated in the decree of the Appellate 
■Court, whiph is thenceforth the only decree to be executed. 


This was au appeal from an order passed by Kao Bahadur Chunilal Maneklal. 
Pirsfc Class Subordinate Judge of Poona, in executron of a decree. 

The plaintiffs sued the defendants to recover certain ornaments and 
■clothes or their value, namely, Ks. 1,382-8-0. They also claimed Ks 5,001 
for damages. On the 2^th July 1889, the Subordinate Judge passed a decree 
for the plainfciits with respect to some of the ornaments and clothes, or their 
value, Rs, 940-4-0. The rest of the plaintifi’s’ claim was dismissed. The 
defendants did not appeal ngainst the decree, hut the plaintiffs appealed to the 
High Court {the amount of the original claim being more than Ks. 5,000) 
against the decree so far as it dismissed part of their claim. The High Court 
confirmed the decree of the Subordinate Judge on the 10th September 1891. 

On the 9th Sept(3mher 1892, the plaintiffs presented an application 
idarkhast) for the execution of the decree. The Subordinate Judge rejected 
the application and passed the following order : — This darknast is beyond 

time and should be rejected The High Court confirmed the decree of the 

Court below'. It 8eem8.to me that the award of Ks. 940-4-0 was not the suhjoct4^ 
matter of the appeal, and limitation begins to run from the date of the original 
decree, which is the only decree which that sum to the plaintiffs. That 

decree was passed on 24th July 1889, and the present darJehast was presented 
on 9th September 1892.” • 

Against this order the plaintiffs preferred the present appeal. 

Ganesh Krishna Deshmukh for the Appellants (plaintiffs) : — The High 
Court confirmed the Subordinate Judge’s decree a* a whole, and the decree to be 
executed is the appellate decree. The period of limitation must, therefore, begin 
to run from the date of that deertie. Our darkhast is, therefore, within time. 

The Respondents did not appear. 


[205] Sargent, C. J. : — The First Class Subordinate Judge is wrong in 
aupposing that the original decree existed for the purpose of execution after 
the High Court confirmed it. The decisions in Mahammad Sulatmanv. Muham- 
mad Yar Khan, 1. L. R , 11 All., 267, and Bhanushankar v. Baghunathram, 2 
JBom. II. C. Rep., (A. C J.), 101, show that when the High Court confirms the 
, decree of the Court below, the latter becomes incorporated in the decree of the 
High Court, which is thenceforth the only decree bo he executed. We must, 
therefore, discharge the order of the Court below and send back the case for 
the First Class Subordinate Judge to dispose of the darkhast on the merits. 

S Order discharged and case sent back. 

'A ________ 


k, , NOTES. 

V'k [This was followed in (1894) 19 Bom., 268; (1P93) 18 Born., 642 ; (1396) 22 Bom., 
1-600 ; (1899) 93 Mad., 60 : (1902) 26 Mad., 91 ; (1690) 23 Cal., 876 ; (1914) 16 Bom. L.R., 778. J 
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CRIMINAL REVISION. 


The 1st March, 1H93. 

, PUESENT : 

Mr. Justice Candy and Mr. Justice Fulton. 


Queen -Em press 
versus 

Sadashiv Atmaram."" 


Indian Penal Code (Act XLV of I bOO), Secs. 499, 600 — Defarmtion — Sending ^ 
a notice containing dej amatory mailer to the complainant — Puhhcaiion, 

The. mere sending a notice to a person, albeit containing matter of a defamatory nature*. . 
cannot bo held to be equivalent to inabing or publishing an imputation “ intending to harm or 
knowing or having reason to believe that it will harm the reputati on of the person to whom it 
IB addressed.'* 

When the aceuseci sent by post a notice to the eoiuplamant, containing certain fal e 
imputations, and the complainant thereupon prosecuted ihe accused ou a charge ot defama- 
tion under section 500 of the Indian Penal Code. 

Ileld, that the accused was not guilty of defamation. 

This was an application for revision under section 435 of the Cede of Criminal 
Procedure (Act X of ]8B2,) ^ 

The accused was charged, under section 500 of the Indian Penal Code„ 
with defaming the (jomplainant writing to him a notice containing certain 
false imputations to the following etiect : — ‘ (1) You (the complainant) have 
been for the last several days behaving inimically tow'ards me without any 
reason, and I have good grounds to think that you have caused false actions 
to be filed against me by others. (2) You have been, on [ 206 ] the strength of 
your official position, intimidating mo from time to time without any reason. 

(3) On Monday the 3ist October 1892, at about 7 A.M., you came to my shop 
and in the presence of others uttered all sorts of abuses and criminally intimi- 
dated me, and since then you iiave been sending me inoSvSages full of criminal ' 
intimidation. You have ventured to do so purely on tlio strength of your 
ofiicial position as a jamadar.” 

The accused was ai.so charged, under section 506 of the Indian Penal 
Code, with committing criminal intimidation by threatening the complainant 
with injury to his reputation. 

The accused was tried before Mr. Wobb, the Third Presidency Magistrate, ; 
who convicted him on both charges and sentenced him to pay aline of Es. 100, 
or, in default, to suffer two months’ rigorous imprisonment. i 

Thereupon the accused made the present application to the iligh Court. 
under its revisional jurisdiction. 

Vasudev Gopal Bhandarkar for tbe Accused. ,5 

There was no appearance for tbe Complainant. 

Fulton, J. : — We see no reason to interfere with the conviction for crimi*^?' 
nal irAtimidation, but are of opinion that the charge of defamation has not been 
proved. The accused was charged with defaming tbe complainant by writing, 
him a notice containing certain false imputations ; but the mere sending of a ■■ 
notice to a person, albei t containing matter of a defamatory nature, cannot be ir' 

Criminal Bevision, No. $7 o|_ 1893. - . 
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held to be eqaivalont to making or publisRing an imputation intending to harm 
or knowing or having reason to behove that it will hin m the reputation of 
the person to whom it.is addressed. The Magistrate appears to have perceiv- 
ed the dilliculty ol convicting of defamation as stated in the charge, and in 
his finding baid tliat the •publication was proved by Sada^hiv Narayan and 
Eshvank Supraji ; but this was quite a different act of publication from that 
alleged, either in the complaint or thq charge, and having logartl to tho pro- 
visions of section 19H, Criminal Procoduro Code,. could not. we think. fo|;m 
the basis of a conviction of defamation. Wo reverse iIm r )nviction of 
defamation, and direct that out of tho tine the sum of lis l» m [207]iuiided 
to the accused, and ^tliat tho remaining Rs. »00 he iGtaineu ,is tho fino 
imposed for criminal infcirnidation. A-s the Magistrate convuded uniler t^vo 
distinct secbiohs, he should have imposed separate punishrneiits under oich. 

As tho comjdaint was mule by the complainant as a private individual, 
and not m the capacity of a public servant, it ought to have heuu ‘^tamped. 

Conviction joi dofamation levcined 


<!q«7 







